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Commissioner Edward  C.  Blum. 

Commissioner Maude  E.  Miner. 

Commissioner Henry  Marquand. 

Commissioner John  Huston  Finley,  ex  officio. 

Secretary Charles  L.  Chute. 


xxii  Statb  Depabtmbnt  Rbpobtb 

State  Tax  CoMmBBioNiBB 

Commiasioiier Walter  H.  Knapp, 

Commiflsioner Ralph  W.  Thomas. 

Commiaaioner John  J.  Merrill. 

Secretary Horace  G.  Tennant 

Counsel Wilfiam  E.  Sill. 

UxnysBsiTT  of  trb  Stati  op  Niw  Yobx 
RsGSNTB,  Board  op 

Chancellor Pliny  T.  Sexton,  LL.B.,  LLJO., 

Palmyra. 
Vice-Chancellor Albert  Vander  Veer,  M.D.,  M.A.» 

Ph.D.,  LL.D.,  Albany. 
Regent Chester  S.  Lord,  M.A.,  LL.D.» 

Brooklyn. 
Regent William    Nottingham,    M.A., 

Ph.D.,  LL.D.,  Syracuse. 
Regent FVancis   M.   Carpenter,   Mount 

Kisco. 
Regent Abram  I.  Elkus,  LL3.,  D.C.L., 

New  York. 

Regent Adelbert  Moot,  Buffalo. 

Regent C.  B.  Alexander,  M.A.,  LL.B., 

LL.D.,  lit-D.,  New  York. 

Regent John  Moore,  Elmira. 

Regent Walter    Guest    Kellogg,    B.A., 

Ogdensburg. 

Regent James  Byrne,  New  York. 

Regent Herbert    L.    Bridgman,    MA., 

Brooklyn. 

CoifinssioNSB  OF  Education John  H.  Finley. 

Deputy  Commissioner Thomas  E.  Finegan. 

Assistant  Commissioner  for  Higher  Education.  Augustus  S.  Downing. 

Assistant  Commissioner  for  Secondary  Edu- 
cation   Charles  F.  Whedook. 

Director  of  State  Library James  I.  Wyer,  Jr. 

Durector  of  Science  and  State  Museum John  M.  Clarke. 

Counsel Frank  B.  Gilbert 

Chiefs  of  Divisions: 

Administration  Division Hiram  C.  Case. 

Attendance  Division James  D.  Sullivan. 

Education  Extension  Division William  R.  Watson. 

Examinations  and  Inspections  Division George  M.  Wiley. 

Archives  and  History  Division J.  Sullivan  (Director). 

Division  of  School  Buildings Frank  H.  Wood. 

Library  School  Division Frank  K.  Walter. 

School  Library  Division Sherman  Williams. 

Statistical  Division Clark  W.  Halliday. 

Visual  Instruction  Division Alfred  W.  Abrams. 

Department   of    Agricultural   and    Industrial 

Education L.  A.  Wilson  (Director). 
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SENATORS  1918 

mth  Politics,  OccupaUon  nnd  Post<Offlce  Addrau  at  Each 


HON.  EDWARD  SCHOENECK,  £*nrf«<Hi^(?<>Hrnsr  atnl  Prttidrnt  af  lli*  Smutt.  Amcm*.  It    T 

ELON  R.   BROWN,    Timpararjl    PrmUtM.  AUmnv,   N.   Y.     Hemt  PtU-atLc,    Wati*tm^   H.  V. 
'  A.   FAY,    CUrt.  AAaiy.   N.    Y.     Htmt    Pet-ofif,  Potodaa.   K.    Y. 


1.  G«ai(«  U  TbompuQ 

2.  Autut  E.  F*n«ikopl. . , 

3.  Thdau  H.  CuHcd 

1.  ClwriM  C.  Lodnrood. . . 

&  WiUiuD  J.  H*a*rBaa 

6.  CharlM  F.  Murphy 

T.  DuielJ.CuroU . 

>.  AInli  W.  BurlisMnw,  Ji 
»,  Robort  R.  UwMQ 

10.  AHnd  J.  QiUuM 

11.  Bonud  Dmraiu 

U.  Jaob  Eosnic. .  ,    

IJ.  JmwXlKW 

R  JumA.  Fol«r 

19.  Itiai  1.  Bojiu 

■ft  RoUh  F  Wauo' 

17.  CauitUadt  IficoU 

I&  AnMnOui»T,.  .    . 

W.  Ed>ud  JTDDiriiu 

»  SdrnMnA-d^do 

S.  JohaV-BbBnUn 

13- OMna  CreniraU 

M.  GaotnA.8laUr 

».  AihB  D.  Btinn 

U.  JtiH  E.  Towns 

2J-  Chirta  W,  Waltoa 

2S.  H<BrrU.SMe 

3t.  Gaocfc  B.  WcUiivMn .    . 

30.  Qwna  H.  Whiliuy 

31.  JuiaW.  YdvvtDO.... 

33.  Thendoi*  DoucIm  RobiosoD 
33.  JuBM  A.  Enwnon 
U.  N.  McoTM  Muihall 
U.  Boo  R.  Brown 

31.  Charla  W.  WiAa 

37.  AdooP.  Brown 

».  J.  Henry  WftiMn 

»  WiUkm  H.  Bill 

40.  ClurinJ.  H«witl..    .. 

11.  Uwria  S.  Hilliday 

12.  WUiuB  A  Canon  .  . . 
43  ChulaD.  StwUM    .. 

4t.  JohnEoklit 

U.  a«Dr(*P.Ar(aia)ac«r. 

41.  Jobs  B.  MoUui 

If.  Gactca  F.  TbDmiaao. . 

4ft  B-mQntvm 

M.  Sainud  i.  Ranupernr. 
as.  Lnoard  W.  H.  Oibbt. 

SI-  J.  Samad  Fowler 


Rapublioan 
R^ublioan . 
Repubiicaa 


Republian . 

RtlHibliflUi . 
Rfipublioan. 
Rspublican, 


Mana«  Insurance. . . 


feSli. 


Manufaotunr. . 


Rau  taiata  appraiier. . 

Uwyw 

ArchlMct  ami  bnildir. 


Editor  and  publiiher. 
R«1  nUle ...  -    .... 

Landand  timber  buii- 


KinaaP 
IMS   M 


£98  4th  ava.,  Brooklyn. 
2112  Clinton  an..  Brooklyn. 
"" ■    ■     Brooklyn. 


I3G  North  3nl  at 


301  Fulton  .. 
21  WoodbiD*  _ 
291  Ridcewood 


at..N.V.aty. 

220  E.  12Ui  It..  N.  Y.  Qty. 
a  81.  Luke'i  pi.,  N.  Y.  City. 
ee  Broadway.  N.  Y.  City. 
118W.BHtrt.,N.Y.aty, 
241  £.  Seih  at..  N.  Y.  City. 
340  Luinctoa  an.,  N.Tl. 
Ids  Broulway,  N.  y.  City. 
120  Broadway.  N,  Y.  aiv. 
Z  >  (L.  N.  Y.  Oty. 

IE  id  aT».  N,   Y. 


ZIT  Union  it,,  SobtDaotadr. 

N.  Y. 
Mohawk.  R-F.D.l. 


Sauquoit,  Onidda  Co..  N.  Y. 
Loonard.vil]e,  N.  Y.      ^ 


Johnaon  Citv,  N.  Y. 


N.  ?.' 


I  ELwood  Bld(..  Rocbeatar. 
NY. 

bliddlnMrt,     Niagara    Co., 

IBS  MaochaHer  pi.,  BuOalo, 

N.  Y. 
azEnulip  It..  Buffalo.  N.Y. 


MEMBERS  OF  ASSEMBLY,  1918 

With  Politics,  Occupotton  and  Post-Office  Address  of  Each 


THADDEUS  C.  SWEET,  Speaker,  Albany,  ^.  7.    Home  Po9t-affie9,  Phoenix,  N.  7. 
FRED  W.  HAMMOND.  Clerk,  Albany,  N.  7.    Home  PoatroSiee,  Syraeuae,  N.  7. 


Diat. 


Nami 


ALBAirr 

1  Clarence  F.  Welsh 

2  John  G.  Malone 

3  James  M.  Gaffers. . . . 

Aluboakt 
William  Duke,  Jr 

Bbonx 

1  Earl  H.  Miller 

2  Edward  J.  Flyxm 

3  Benjamin  Gitlow 

4  Samuel  Orr 

5  Charles  B.  Garfinkel. . 

0  Thomas  J.  McDonald. 

7  Joseph  V.  MoKee 

8  J.  Fairfax  McLaughlin 

BROom 

1  Edmund  B.  Jenks. . . . 

2  Forman  E.  Whitoomb. 

Cattaraugub 
DeHart  H.  Ames 

Cattjga 
Lu  Ford  Hager 

Chaittauqua 

1  Hennes  L.  Ames 

2  Joseph  A.  McGinniSB. 

CHIMUNa 

John  J.  Riehford 

Chsnamgo 
Bert  Lord 

Clinton 
Wallaee  E.  Fieroe 

COLTTMBIA 

William  J.  Alvord 

COBTLAltn 

George  H.  Wiltsie 

DSLAWABB 

James  C.  Nesbitt 

DvTCHsas 

1  James  C.  Allen 

2  Frank  L.  Gardner 

Esm 

1  Alexander  Taylor. . . . . 

2  John  W.  Slaoer 

3  Nkholas  J.  Miller... . 


Pouncs 


Republican, 

Republican 
Republican 


Republican. 


Democrat.  . 
Democrat.  . 

Socaalist... . 
Socialist.. . . 
Democrat.  . 

Democrat. . 
Democrat.  . 
Democrat. . 


RepubUoan. 
R^ubUcan . 


Republican . 
Rep.-Pr(^. 


RepubUoan . 
Republican , 


Rep.-Proh. . 
Republican. 
Rq>ublican . 
Republican. 
RepuUioan. 
Ind 


Occupation 


Republican . 
RepubUoan . 


RepubUoan . 
RepubUoan . 
RepubUcan. 


Certified  shorthand  re- 
porter  

Electrical  contractor. . . 
Fanner 

Real  estate  and  oil  pro- 
ducer   

Wholesale  lumber 

Lawyer 

Novelty  business 

Lawyer 

Salesman  of  print  paper 

Newspaperman 

Instructor 

Lawyer. 

Lawyer 

Shoonaker 

Real  estate  and  loans . . 

Fanner 

Hay  buver 

Mn.  Chautauqua  and 
Erie  Grape  Co 

Merchant 

Merchant 

Lawyer 

Freighter 

Diy  goods  merchant . . . 

Farmer 

Farmer 

Insurance 

Lawyer 

Insurance 

Basket  manufacturer. . 
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Po8TK>mca  Addbxsb 


43  So.  Alien  at.,  Albany. 
25  Howard  st,  Albany. 
Cohoes,  R.  F.  D. 


WelbviUe. 


834  Eagle  am,  N.  Y.  City. 
529  Courtlandt  ave.,  N.  Y. 

City. 
791  Forest  ave.,  N.  Y 
833  E.  167th  St.,  N.  Y 
1343  Prospect  ave.. 

City. 

876  E.  224th  st.,  N.  Y.  City. 
890  E.  176th  St.,  N.  Y.  City. 
251  E.  200th  St.,  N.  Y.  City. 


.  City. 
.City. 
N.  Y. 


Whitn^  Point. 
Union. 


FrankUnviUe. 

Red  Creek. 

Falconer. 

Ripley. 

706  W.  Qirny  St.,  Elmira. 

Afton. 

Plattsburgh. 

Columbiaville. 

Cortland. 

Bloomville. 


Clinton  Comen. 
Poughkeepsie. 


115  FrankUn  st.,  Buffalo. 
1010  White  Blcbf..  Buffalo. 
12  Cayuga  st.,  Buffalo. 
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Members  of  Assembly 


MEMBERS  OF  ASSEMBLY  —  (ConKnued)- 


Dist.                  Namb 

Politics 

Occupation 

PosT-omcB  Addbbbb 

4  Jamee  M.  Mead 

Democrat. . 
Democrat.  . 
Republican . 
Republican . 

Republican . 

Republican. 

Republican . 

Republican . 

Republican . 

Republican . 

Republican . 

Republican . 

Democrat.  . 
Republican . 
Donocrat.  . 
Democrat.  . 
Republican . 

Socialist 

Democrat . . 
Democrat. . 
Democrat. . 
Democrat.  . 
Republican . 
Democrat .  . 
Democrat.  . 

Socialist 

Democrat.  . 
Democrat.  . 
Republican . 
Republican . 
Democrat.  . 
Democrat.  . 
Republican . 
Democrat . . 
Socialist. . . . 

Republican . 

Republican . 

Republican . 

Republican . 
Republican . 
Republican . 
Republican . 
Republican . 

Republican . 

Republican . 
Republican . 

RiAAtrician 

21  So.  Geary  si.  Buffalo. 

6  Alexander  A.  Patrsykowski . 

Merchant ■, , 

1123  Broadway.  Buffalo. 

0  Oeoroe  H.  Rowe 

Lawyer 

40  Wakefield  ave..  Buffalo. 

Lawjrer 

721-723  Brisbane  Bids.. 

8  Nelson  W.  Cheney 

Fanner 

Buffalo. 
Eden. 

EOSBX 

Raymond  T.  Kenycm 

Dentist 

Ausable  Forks. 

Franklin 
Warren  T.  Thayer 

Manufacturer 

Chateaugay. 

Fui/roN-HAMii/roN 
Burt  Z.  Kasson 

Mining    engineer    and 
farmer 

Gloversville. 

GSNXBBH 

Louis  H.  Wells 

Farmer  and  merohant. . 
Civil  engineer. ........ 

Pavilion. 

Qrxbnx 
Hardinff  Showers. ..,...- 

Tannersvilla. 

HiDRirrBfBR 

Edward  O.  Daviee 

T^aunderer 

Ilion. 

JsmBSON 

H.  E!dmund  Maohold 

Farmer 

EUisbun. 

KiNoe 
1  Patrick  H.  Lamey 

Printer 

252  High  St.,  Brooklyn. 
1084  E.  92d  St.,  Brooklyn. 
60  Van  Dyke  st..  Brooklyn. 
137  Keap  St.,  Brooklyn. 
872  Macuson  St..  Brooklyn. 

2  William  H.  Fitigerakl 

Real  estate 

3  Frank  J.  Taylor 

Real  estate 

4  Peter  A.  McArdle 

Real  estate 

5  James  H.  Caulfield,  Jr 

Investigator 

6  William  M.  Feicenbaum 

.  7  Daniel  F.  Farrell 

StaUstician  ft  journalist 
Hatter 

444  Pearl  St.,  N.'Y.aty. 
378  17th  St..  Bro(^vn. 

8  John  J.  McKeon 

Real  estate 

413  Smith  st,  Brooklyn. 
8723  Ridge  boul.,  Brooklyn. 
195  Flatbush  ave..  Brooklyn. 

0  Frederick  8.  Burr 

Freight  broker 

Stock  broker 

10  Hoxie  W.  Smith 

11  Thomas  E.  Brownlee 

Lawyer 

177  Gates  ave..  Brooklyn. 

12  Albert  Link 

School  teacher 

lAwyer  ..,.-,..- 

483  8th  st,  Brooklyn. 

13  Morsan  T.  Donnelly 

14  Joseph  A.  Whitehom 

Lawyer 

791  Broadway,  Brooklyn. 
151  Java  St.,  Brooklyn. 
2834  W.  1st  St.,  Coney  Island 
215  Montague  st.,  Brookljm. 
1346  Eastern  Parkw.,  Bklyn. 
1501  DeKalb  ave^  Bklyn. 
149  Bleecker  St.,  Brooklyn. 
310  Kenmore  pi.,  BrooUyn. 
2244  Pitkin  ave.,  Brooklyn. 

759  Howard  ave..  Bklyn. 

15  Jeremiah  F.  Twom^y 

Pharmacist 

16  Kenneth  F.  Sutherland 

17  Frederick  A.  Wells 

Dep.  col.  U.  S.  int.  rev. 

Cigar  manufacturer 

Lawver 

18  Marshall  Snyder 

10  Benjamin  C.  Klingmann 

Real  estate 

20  George  J.  Braun 

Fgt.  and  custom  broker 
Lawyer 

21  Wilfred  E.  Youker 

22  James  J.  Morris 

flAlMiina.n 

23  Abraham  I.  Shiplacoif 

Lecturer,    teacher    and 
writer 

Lbwib 
Albert  A.  Copeley 

Ins.  and  real  estate 

Farmer 

T^wville 

LiyiNOSTON 

George  F.  Wheelook 

Leicester. 

Madison 
Morell  £.  Tallett 

Coal  and  produce 

Fruit  ffrower 

DeRuyter. 

E  Rochester.  R.  F.  D.  No.  2 

MONROB 

1  James  A.  Harris 

2  Simon  L.  Adler 

Lawver          

813  Wilder  Bldg.,  Rochester. 
503  Granite  Bldg., Rochester. 
Rochester,  Charlotte  sta. 
R.  F.  Di.  Lincoln  PRrk. 

3  Harry  B.  Crowley 

Tnaiirance 

4  Frank  Dobeon 

Fftrminir.  .            . 

5  Franklin  W.  Judson 

Farmer 

MONTOOIIBRT 

Erastus  Coming  Davis 

Nassau 

1  Thomas  A.  McWhinney . . . . 

2  Franklin  A.  Coles 

Merohant  and  manuf . . 

Automobile  business . . . 
Lawjrer 

Fonda. 

Lawrence. 
Glen  Cove. 

State  Depabthent  Reports 

UEHBBBS  OF  ASSEMBLY  — {CviUuiiHd), 


I  PatvJ.Hdidll 

3  CmmtB.  F.  Bam 

3  Peter  P.  MeEWcott 

4  WilliBia  ir»T>iw 

5  ChulM  D.  DooobiH 

S  Blmar  Roaenbeti 

7  Abnm  EUnbonn 

8  Look  Wkldmu 

9  MiTtiD  Bouiks 

10  EUot  Tuekcrmwi 

11  WiUkm  C.  Am» 

13  IdattiB  O.  MeCiN 

13  Chaiia  M.  Hanaan 

14  MmAOMhaa 

15  SehujkT  M.  Mayer 

16  Maoriea  Bloefa 

17  Aur»t  ClamlM 

18  Owes  M.  Kieraaa 

19  ESdward  A.  JoIuucri. 

3D  Chariae  A.  Winter.. 

21  Hafdld  C.  Mitchell 

2a  Eari  A.  Smith 

33  Eaia  ABatM 

I  WiUiain  Bewley^ 

3  NiiiiialHV.V.Vn>iieli(it,3d. 

1  HeeiT  D.  WiUiama 

3  L«ai*  M,  Maitin 

a  OeotsBT.  D«Tia 

I  Mannd  J.  Soul* 

3  Hariar  J.  Ciaiw 

3  0«|e  R.  Feaiflo . 

OlTTABIO 

OMneM.  Tylv 

1  ^HHam  F.  Braah 

3  Chaiki  L.  MMd 

hank  H.  Lattin 

naddeotCa^ ,, 

AUa  3.  Bloomfleld 

JdhsP.  Dooahoa 

1  PM«rA.L2^iar 

2  PatarJ.  MeOan; 

8  John  Kanaadr 

4  L.  Encaoe  Dads' 

5  AOMTt  J.  Braakky 

•  mUwBH,  O-Han   

I  toba  r.  SbasiMO 

L3  ArthnCmne 


F»,o™»«„«. 

Damooat 

X 

Republiean. 

a^«ri« 

2S 

InyMtmant  ncoritia;. . 

Damocnt.. 

l*-nm 

g 

s^-^- 

8BHaTanm.,N.Y.atir. 

gsSBZ 

lUpubUeui. 

S?GSi§a;feS: 

Rvnbltau.. 

rnut  STOWBT  and  phyai' 

"ZSS"     '"°™' 

tUp»bU«n. 

R«oI.H«n 

FariHi  and  ital  (atata. 
Raal  eatate  and  israi- 

Demoorat... 

Damoarat... 

Real  aUta 

D«»«.t 

^■■k.™  ...  :.^ 

Demoetat... 
Damoeiat... 

darliandntlaMla... 

4S  Ciaaoant  at.,  Far  Rook- 

Berlin. 

Members  of  Assembly 


MEMBERS  OF  ASSEMBLY  —  (C«iiaiMlftO. 


Dist 


NAm 


Richmond 
1  Thomas  F.  Curley. 


2  Henry  A.  Seeaaelbers . 

ROCKI^ND 

Gordon  H.  Peok 


Sr.  Lawrbncs 

1  Frank  L.  Seaker.... 

2  Edward  A.  Everett. 


Sabatooa 
Gilbert  T.  Seelye. 


SCHXNSCTADT 

1  Walters.  MoNab. . 

2  A.  Edgar  Davies.  . . 


SCHOHARXB 

George  A.  Parsons. 

BCHUITLm 

Hiram  H.  Graham, 

SSKBCA 

Lewis  W.  Johnson. 


Stsubbn 

1  Samuel  E.  Quackenbush. 

2  Richard  M.  Prangen 


Suffolk 

1  De  Witt  C.  Talmage. 

2  Henry  A.  Murphy. . . 


SUXJJVAN 

WiUiam  B.  Voorhees. 


TlOOA 

Daniel  P.  Witter. 


Tompkins 
Casper  Fenner . . . 


Ulbtbb 
Joel  Brink 


Wabrkn 
Frank  C.  Hooper. 


WAflHINOTON 

Charles  O.  Pratt.  . . 


Watnk 
Frank  D.  Qaylord , 


WBBTCRS8TBR 

1  Bertrand  O.  Burtnett. 

2  WUliam  J.  Fallon 


3  WiUIam  Belknap 

4  Mitchell  A.  Trahan,  Jr. 
6  George  Blakely 


Wtominq 
Bert  P.  Gage 


Yatbs 
James  M.  Lown,  Jr. 


POUTIOB 


Democrat. . . 
Democrat. . . 

Republican. 

Republican . 
Republican. 

Republican . 

Republican. 
Republican . 

Demoofat. . . 

Republican . 

Republican . 

Republican . 
Republican . 

Republican . 
Republican . 

R^ublican. 

Republican 

Republican, 

R^ublican , 

R^ublican . 
Republican, 
Republican. 


Republican 
Republican 
Democrat. . 
Republican 
Republican 


Republican , 
Republican . 


OCOUPATION 


Lawyer. 
Banker. 


Pon^Mvica  Addi 


Retired     brisk     manu- 
faetursr 


Automobile  dealer. 
Lawyer 


Fanner. 


Lawyer. 
Lawyer. 


Fanner. 


Farmer     and     produce 
dealer 


Foreman  machine  shop. 


Real  estate  and  insur- 
ance   

Ice  business  and  farm- 
ing  

Farmer 

Real  estate  insurance. . . 


Merchant. 


Castleton        Park,       New 

Brighton. 
Stapleton. 


West  Haventimw. 

Gouvemeur. 
Potsdam. 


Burnt  Hills. 


514  State  st..  Schenectady. 
GOl  Lenox  rd.,  Schenectady. 


Sharon  j^wings. 


Farmer  and  teacher  of 
scientific  agriculture. . 


Farmer. 


Dealer  in  coal,  lumber 
and  general  merchan- 
dise  


Mining  engineer. 


Lawyer  and  farmer . 


Canner  and  fruit  packer 


Real  estate 

Lawyer 

Insurance 

Merchant 

Bricklayer  and  plasterer 


Farmer  and  automobile 
dealer 

Lawyer  and  farmer . . . 


Seneoa  Falls. 

Corning. 

Homell. 

East  Hampton. 
Himtington. 

Rosooe. 

Berkshire. 
LudlowviUa. 

Lake  Eatrina. 
North  River. 

Cambridge. 

Sodus. 


Bronxville. 

Mamaroneck. 

Oscawana. 

Yonkers. 

5  Hamilton  ava,  Yonksn. 


Warsaw. 
Penn  Yan 


GOVERNOR'S    MESSAGES 


Annual  Messaob 

(Transmitted  to  the  L^slature,  January  2,  1018  ) 

To  the  Legislature: 

When  the  Congress  of  the  United  States  declared  war  on  the 
Imperial  German  government,  New  York  responded  with  vigor 
and  enthxusiasm  to  the  call  for  volunteers,  and  in  every  walk  in 
life  her  citizens  have  done,  and  are  still  doing,  all  they  can  to 
insure  the  success  of  our  cause. 

The  State  Administration  has  stood  solidly  behind  the  Presidait 
and  Federal  authorities. 

There  entered  the  military  and  naval  service  of  the  United 
States  between  April  first  and  December  first,  over  164,014  citi- 
zens of  the  State  of  New  York  apportioned  as  follows: 

New  York  National  Guard  (Federalized),  over. .  41,000 

Naval  Militia   6,432 

National  Army   , 69,241 

Volunteers  joining  the  Aimy 80,818 

Volunteers  joining  the  Navy 15,410 

Volunteers  joining  the  Marine  Corps 2,118 

Total 164,014 


In  this  connection,  I  desire  to  call  your  attention  to  the  suc- 
cessful operation  of  the  Selective  Draft  Law  by  those  charged  with 
its  administration  in  the  State.  The  7,947  men  comprising  and 
connected  with  the  boards  of  exemption  have,  in  all  but  two  or 
three  unfortimate  instances,  cheerfully  and  faithfully  performed 
their  duties  at  great  personal  sacrifice. 

The  amount  of  the  first  Liberty  Loan  apportioned  to  the  State 

of  New  York  was  $897,922,000,  and  the  amount  subscribed  for 
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in  the  State  was  $1,044,724,900.  The  amount  of  the  second 
Liberty  Loan  apportioned  to  the  State  of  New  York  was  $1,346,- 
898,000,  and  the  amount  subscribed  for  was  $1,413,107,300. 

The  State  Food  Commission  provided  for  by  chapter  813  of  the 
Laws  of  1917,  immediately  upon  its  appointment  conferred  with 
Mr.  Hoover  and  the  Federal  authorities  and  has  worked  out  a 
plan  of  cooperation. 

At  the  conference  it  was  decided  that  inasmuch  as  under  the 
act  of  Congress  the  Federal  authorities  had  certain  broad  powers, 
such  as  the  power  to  determine  the  control  of  transportation  and 
distribution,  the  regulation  of  manufacturers,  wholesalers,  stor^ 
age  and  commission  merchants,  the  enforcement  of  the  law  against 
hoarding,  which  are  largely  matters  of  an  interstate  character, 
these  powers  could  best  be  exercised  under  the  Federal  act. 

The  following  quotation  from  the  agreement  entered  into 
between  the  State  Food  Commission  and  Mr.  Hoover  shows  the 
features  of  the  work  that  could  best  be  enforced  under  the  State 
law : 

"  In  relation  to  the  activities  of  the  State  Food  Commission, 
it  is  recognized  that  at  certain  points  the  Federal  and  State 
authority  and  objectives  overlap.  In  the  main,  the  State  Commis- 
sion possesses  much  wider  authority  over  retail  distribution  and 
possesses  large  powers  in  control  of  public  eating  places,  establish- 
ment of  public  markets,  purchase  and  sale  of  food  by  municipali- 
ties, collection  of  information,  control  of  transportation,  and 
stimulation  of  production,  which  are  not  possessed  by  the  Fed- 
eral administration." 

In  order  to  establish  the  greatest  possible  cooperation,  it  was 
agreed  that  the  three  members  of  the  State  Food  Commission  and 
the  two  Federal  administrators  for  the  State  of  New  York  should 
be  consolidated  into  one  Federal  board  with  the  president  of  the 
State  Food  Commission  as  chairman.  Thus,  there  has  been 
created  a  combination  of  power  and  authority  which  will  enable 
the  National  and  State  administrators  unitedly  to  enforce  and 
make  effective  the  control  and  distribution  of  the  food  supply 
within  the  State,  taking  advantage  of  the  strongest  provisions  of 
both  acts. 
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On  the  twentieth  day  of  October,  the  city  of  New  York  duly 
made  application  for  the  power  to  buy,  store  and  sell  food  and 
fuel,  and  on  November  first,  after  a  hearing,  the  State  Commis- 
sion granted  the  city  of  New  York  the  power  requested  upon  the 
following  conditions:  firsts  that  the  grant  should  be  revocable  by 
the  Commission,  and,  second,  that  the  city  of  New  York  should 
make  monthly  reports  to  the  Commission  of  its  operations. 

After  this  prompt  action  on  the  part  of  the  State  authorities, 
it  is  to  be  regretted  that  those  having  the  matter  in  charge  in  the 
city  have  not  been  able  to  agree  on  the  officer  to  do  the  purchasing, 
and  hence  the  people  have  been  denied  the  needed  relief. 

No  other  city  has  requested  permission  to  buy,  store  and  sell 
food  or  fuel  under  the  provisions  of  the  act 

By  the  provisions  of  chapter  521  of  the  Laws  of  1917,  the 
£xcise  Commissioner,  with  the  approval  of  the  Governor,  is  given 
power  to  prohibit  or  limit  the  sale  of  alcoholic  beverages  in  prox- 
imity of  the  camps  and  barracks  of  the  State  or  Federal  troops,  or 
munition  factories  and  places  where  war  supplies  are  produced. 

Five  orders  have  been  made  under  the  provisions  of  this 
chapter. 

The  New  York  State  census  and  inventory  of  military  resources, 
taken  last  June  with  the  aid  of  180,000  volunteer  assistants,  has 
famished  the  State  with  a  classified  index  of  its  residents, 
hetween  the  ages  of  sixteen  and  fifty-one,  showing  what  they  can 
do  and  what  they  own  that  may  be  of  use  in  war  time.  The 
Federal  government  has  been  quick  to  take  advantage  of  the 
census,  securing  lists  of  alien  enemies,  the  names  of  cooks,  fire- 
men, mechanics,  shipbuilders  and  other  workers  needed  by  the 
government,  and  the  names  of  men  who  desired  to  enlist  Let- 
ters from  officials  of  the  Federal  government  state  that  the  census 
has  given  them  the  most  valuable  assistance  in  their  recruiting 
work,  in  speeding  up  ship  construction  and  in  seeking  out  alien 
enemies. 

The  census  has  also  been  of  great  assistance  to  the  Military 
Training  Commission  in  carrying  out  the  provisions  of  the  act 
requiring  compulsory  military  training  for  all  boys  above  the  age 
of  sixteen  and  not  over  the  age  of  nineteen. 
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During  the  past  summer  the  State  faced  a  serious  situation  by 
reason  of  the  absence  of  the  National  Guard.  Not  only  was  it 
confronted  with  the  same  local  problem  as  every  other  State, 
namely^  that  of  safeguarding  the  lives  and  property  of  its  citizens, 
but  also  with  the  added  responsibility  of  guarding  its  railways 
and  waterways  over  which  large  quanities  of  supplies  were  being 
transported  to  the  port  of  New  York  for  shipnent  abroad  to  our 
soldiers  and  our  allies. 

Section  3  of  article  XI  of  the  Constitution  of  the  State 
provides : 

"  *  *  ♦  that  there  shall  be  maintained  at  all  times  a  force 
of  not  less  than  ten  thousand  enlisted  men,  fully  uniformed, 
armed,  equipped,  disciplined  and  ready  for  active  service." 

To  meet  the  constitutional  provision,  it  was  necessary  to  recruit 
a  force  to  take  the  place  of  the  National  Guard  as  it  was  mustered 
into  the  Federal  service. 

The  work  of  organizing  the  New  York  Guard  was  begun  in 
July  and  was  so  well  advanced  on  August  seccmd  when  the  War 
Department  notified  the  Adjutant-G^ieral  that  all  the  feder- 
alized National  Guard  in  the  State  of  New  York  doing  guard  duty 
would  be  withdrawn  on  August  tenth,  that  the  State  notified 
the  War  Department  it  was  ready  to  take  over  this  work.  Troops 
of  the  New  York  Guard,  fully  armed  and  equipped,  replaced  the 
federalized  National  Guard  on  all  State  buildings  and  took  over 
the  guarding  of  five  hundred  miles  of  canal.  The  State  also,  at 
the  request  of  the  mayor  of  the  city  of  New  York,  assumed  the 
guarding  of  the  Croton  and  Catskill  Aqueducts,  the  property  of 
the  city  of  New  York. 

During  September  the  New  York  Guard  was  recruited  up  to 
full  strength  —  that  is,  10,000  men  —  and  is  now  recruited  up 
to  over  14,000.  It  has  been  armed  with  rifles  purchased  by  the 
State  and  is  being  uniformed  at  the  present  time. 

All  of  the  brigade  and  regimental  commanding  officers  of  the 
New  York  Guard  have  been  trained  in  the  New  York  National 
Guard,  and  with  but  one  exception  have  served  with  the  units  to 
which  they  are  now  assigned.     No  officers  are  commissioned 
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except  upon  recommendation  of  the  commanding  officer,  approved 
by  their  brigade  commander.  Thus  there  will  be  preserved  under 
officers  of  their  own  training  and  in  their  own  armories,  the  fine 
traditions  of  our  National  Quard  regiments  which  entered  the 
Federal  service  and  thereby  lost  regimental  numbering. 

On  September  1,  1917,  Home  Defense  units  were  given  oppor- 
tunity to  apply  for  muster  in  the  New  York  Guard  and  over 
6,000  well-trained  men  of  an  unusually  fine  type  have  thus 
joined.  It  was  of  great  advantage  to  the  new  guard  to  obtain 
the  services  of  so  many  well-trained  recruits. 

The  Home  Defense  force  which  is  now  made  up  of  more  than 
11,000  men  will  be  used  as  an  emergency  aid  in  home  communi- 
ties during  the  continuance  of  the  present  war,  as  provided  by 
chapter  235  of  the  Laws  of  1917. 

The  organization  of  this  new  guard  has  given  an  opportunity  to 
readjust  old  regimental  lines  to  conform  to  railway  transporta- 
tion facilities  and  has  made  possible  the  placing  of  units  of  the 
New  York  Ghiard  in  many  counties  which  hav6  not  maintained 
any,  thus  distributing  the  armed  forces  more  evenly  over  the 
Stata 

The  greatest  care  has  been  taken  to  see  that  every  cent  of  the 
State's  funds,  expended  by  reason  of  the  war  emergency,  was  prop- 
erly expended  and  that  there  should  be  no  waste.  To  this  end 
there  has  been  organized  in  the  Adjutant-General's  office  a  divi- 
sion of  chambers  of  commerce,  so  that  there  and  throughout  the 
State  the  trained  business  advice  of  those  non-partisan  bodies 
will  be  immediately  available  on  every  problem  affecting  our 
war  expenditures. 

As  showing  what  organized  labor  in  this  State  is  doing  to  aid 
the  country  in  the  war,  I  call  your  attention  to  the  fact  that 
while  there  were  reported  to  the  Bureau  of  Mediation  and  Arbi- 
tration in  the  State  Industrial  Commission  between  April  1,  1916, 
and  November  30,  1916,  385  strikes,  which  involved  216,043 
persons,  during  the  same  period  in  1917  there  were  reported  to 
the  bureau  but  228  strikes,  involving  less  than  65,000  persons. 

The  farmers  of  New  York  State,  by  their  noble  response  to 
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the  country's  call,  have  increased  the  cultivated  acreage  over 
30  per  cent,  and  consequently  the  food  supply  has  been  augmented. 
I  hope  your  Honorable  Body  will  do  everything  in  its  power 
to  encourage  that  class  of  citizens  which  is  so  valiantly  support- 
ing our  cause  on  the  farms  of  the  State. 

Finance 

I  am  sending  herewith  as  part  of  this  message  my  compilation 
of  appropriations  desired  by  the  departments  and  institutions  of 
the  State,  together  with  my  recommendations,  in  the  form  of  a 
tentative  appropriation  act,  for  appropriations  at  this  session. 

At  a  later  date  in  a  separate  communication  I  will  further  dis- 
cuss these  requests  and  recommended  appropriations  as  part  of 
my  budget  estimate  to  your  Honorable  Body. 

Township  School  Law 

I  call  your  attention  to  the  widespread  discontent  among  the 
rural  communities  due  to  the  passage  of  the  so-called  Township 
School  Law. 

This  law  was  introduced  and  passed  at  the  instance  of  the 
Regents  of  the  University  of  the  State  of  New  York  in  the 
belief  that  it  would  better  rural  school  conditions.  I  was  also 
informed  that  the  measure  had  the  approval  of  the  officers  of 
the  State  Grange,  who  took  the  same  view. 

While  it  was  designed  to  promote  the  consolidation  of  weak 
and  inefficient  schools  with  the  stronger  and  better  equipped, 
its  framers  apparently  overlooked  the  existing  conditions  in  some 
of  the  rural  districts  and,  therefore,  undertook  practically  to  force 
the  abolition  of  many  of  the  existing  school  districts  and  their 
union  with  stronger  schools  when  such  consolidation  was 
impractical. 

The  result  seems  to  be  a  very  large  increase  of  taxes  among 
the  rural  districts  without  a  corresponding  increase  in  equip- 
ment, in  teaching,  or  in  efficiency. 

It  has  thrown  upon  some  of  the  rural  districts  the  burden  of 
supporting,  in  large  measure,  union  free  schools  located  in  the 
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larger  villages  of  townships,  and  investigation  has  shown  that 
the  consolidation  of  eight  or  nine  rural  districts,  some  of  which 
are  five,  six  or  seven  miles  from  the  central  high  school,  cannot 
be  accomplished  advantageously  at  the  present  time. 

Another  feature  of  the  bill  which  is  objectionable  is  the  fact 
that  the  town  board  of  education  is  given  power  to  raise  by  taxa- 
tion the  necessary  expenses  of  running  the  schools,  thus  depriving 
the  people  of  the  right  to  vote  on  the  amount  of  money  to  be 
expended  for  school  purposes  within  the  school  district. 

As  a  general  principle  the  continuance  of  local  self-govern- 
ment for  the  purpose  of  raising  funds  for  the  local  public  expendi- 
ture should  still  be  regarded  as  one  of  the  fundamental  safeguards 
of  our  State. 

Taking  into  consideration  these  and  other  objections  to  the 
law  and  bearing  in  mind  the  practical  demonstration  afforded  by 
the  experience  of  the  past  year  and  the  failure  of  the  law  prop- 
erly to  accomplish  the  purpose  for  which  it  was  enacted,  it  is  my 
belief  that  the  best  interests  of  the  State  require'  its  amendment. 

Agricultubb 

The  Council  of  Farms  and  Markets  provided  for  by  chapter 
802  of  the  Laws  of  1917  has  been  appointed  and  is  proceeding 
to  consolidate  and  reorganize  the  Department  of  Agriculture  and 
the  Department  of  Foods  and  Markets. 

I  am  confident  that  the  men  appointed  to  this  Council  are  in 
thorough  sympathy  with  the  needs  of  the  farmer;  some  of  them 
depend  upon  farms  for  their  livelihood,  while  others  have  been 
successful  in  conserving  and  distributing  farm  products. 

The  Council  has  wisely  placed  at  the  head  of  the  various 
bureaus  in  the  agricultural  division,  men  who  have  the  confidence 
of  those  who  till  the  soil,  raise  the  livestock  and  grow  the  fruit  — 
farmers  of  wide  practical  experience. 

I  recommend  a  careful  study  of  the  question  of  the  shortage 
of  farm  labor. 

I  have  viewed  with  alarm  the  decline  of  the  livestock  industry 
in  this  State.  It  is  important  that  something  be  done  to  encourage 
and  promote  it 
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It  has  been  authoritatively  stated  that  during  the  past  year  there 
has  been  an  increase  of  44  per  cent  in  the  slaughter  of  dairy 
cattle,  while  there  has  been  an  increase  of  28  per  cent  in  the 
number  of  calves  slaughtered  during  the  same  period  in  the 
year  1916.  The  law  of  this  State  provides  for  the  slaughter  of 
dairy  cattle  suffering  from  bovine  tuberculosis  and  of  horses 
suffering  from  glanders.  The  owners  are  paid  damages  by  the 
Stata 

When  the  present  State  administration  took  office  in  1915  the 
L^islature  had  failed  for  some  years  to  make  appropriations  for 
the  payment  of  these  damage  claims.  Large  appropriations  were 
necessary  to  pay  claims  in  arrears  and  to  provide  for  the  pay- 
ment of  current  audited  claims.  This  gave  some  relief  to  the 
owners  but  it  did  not  go  far  enough. 

I  have  included  in  my  tentative  budget  proposals  an  item  of 
$225,000  to  provide  for  the  payment  of  such  claims  now  due  and 
I  have  included  an  item  of  $200,000  for  the  payment  of  claims 
which  will  accrue  during  the  year  ending  June  30,  1919.  Thus, 
payments  will  not  depend  upon  the  action  of  a  future  Legislature 
but  will  be  made  immediately  to  the  owners. 

Conservation  of  Water  Power 

For  several  years  past  there  have  been  endeavors  to  formulate 
a  policy  for  the  conservation  of  the  water  powers  of  the  State, 
but  as  yet  no  adequate  solution  of  this  problem  has  been  found. 
I  am  convinced  that  now  is  the  time  for  the  adoption  of  a  policy 
that  will  enable  the  State  not  only  to  develop  these  natural 
resources  but  also  to  derive  a  substantial  revenue  therefrom. 

It  was  the  practice  in  the  past  to  grant  to  individuals,  by 
private  bills,  the  right  to  use  the  water  powers  of  the  State  without 
consideration.  Thus  properties  of  inestimable  value,  formerly  the 
property  of  all  the  people  of  the  State,  by  reason  of  such  grants 
yield  no  income  to  the  State,  and  frequently  it  has  been  necessary 
for  the  State  to  reclaim  at  an  enormous  expense  the  property 
granted  by  these  private  bills. 
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Never  before  has  the  need  of  electric  power  been  so  urgent  as 
it  now  is  and  will  continue  to  be,  not  only  for  the  period  of  the 
war,  but  thereafter.  We  need  the  development  of  the  vast  natural 
resources  of  the  State  to  win  the  war  as  well  as  to  win  in  the 
commercial  strife  that  will  inevitably  follow.  I  call  your  atten- 
tion to  the  prevailing  scarcity  of  nitrogen,  which  can  be  alleviated 
only  by  such  development.  Nitrogen,  so  necessary  to  the  farmer, 
now  costs  him  thirty-five  cents  a  pound  in  nitrate  of  soda,  while 
in  Norway  nitrogen  is  produced  by  hydro-electric  power  at  a  cost 
of  seven  cents  a  pound. 

Under  the  present  laws,  the  State  is  prohibited  from  disposing 
of  any  surplus  waters  created  by  the  canal  improvement.  The 
surplus  power  created  incidentally  by  the  construction  of  the  canal 
is  now  being  wasted.  The  increasing  cost  of  maintaining  our 
State  government  is  a  continuing  serious  problem,  and  the  direct 
revenue  of  the  State  can  be  increased  without  appreciable  expense 
to  it  by  leasing  the  surplus  waters. 

Realizing  the  importance  of  this  question,  I  requested  the  State 
Engineer,  the  Attorney-General,  the  Superintendent  of  Public 
Works  and  the  Conservation  Commissioner  to  study  the  question 
and  to  report  to  me  their  conclusions  and  recommendations. 

In  reading  the  report  of  the  committee  appointed  by  me,  whose 
recommendations  I  heartily  indorse,  I  hope  you  will  bear  in  mind 
the  distinction  between  the  State's  selling  water  power  and  the 
generation  of  electricity  which  will  result  from  the  power  fur^ 
nished  by  the  State.  The  committee  is  opposed  to  the  State's  enter^ 
ing.into  the  hydro-electric  business,  but  believes  that  the  State 
should  reserve  to  itself  the  right  to  dispose  of  the  latent  power  of 
the  impounded  water. 

The  recommendations  of  the  committee  are  as  follows: 

"  Your  committee  has  decided  upon  submitting  to  you  four  sug- 
gestions, the  first  two  of  which,  while  concrete  in  themselves, 
necessarily  have  a  direct  bearing  upon  the  third,  and  in  the 
opinion  of  your  committee  should  be  effected  in  order  to  permit 
of  a  proper  and  certain  accomplishment  of  the  third  suggestion. 

"  1.  To  amend  the  Constitution  so  as  to  take  from  the  Legis- 
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lature  the  power  to  grant  away,  by  private  bills,  the  water  powers 
of  the  State. 

"  2.  To  repeal  artide  7-a  of  the  Conservation  Law  which  pro- 
vides for  river  regulation  by  storage  reservoirs. 

"  3.  The  immediate  passage  of  appropriate  l^islation  to  enable 
the  State  to  develop  the  undeveloped  water  powers  of  the  State 
through  a  commission  to  be  appointed  by  the  Governor  and  to 
market  the  power  thus  developed  under  the  direction  of  such 
commission. 

^'4.  The  immediate  passage  of  appropriate  legislation  author- 
izing the  Superintendent  of  Public  Works,  with  the  approval  of 
the  Canal  Board,  to  dispose  for  proper  returns  by  lease  of  surplus 
water  power  created  as  a  result  of  the  construction  of  the  Barge 
canals.'' 

The  Impboved  Canal  System 

The  completion  of  the  canal  enlargement  project,  authorized 
by  chapter  147  of  the  Laws  of  1903,  is  at  hand.  The  new  Oswego- 
Troy  route  was  opened  to  navigation  last  summer,  as  was  also 
the  enlarged  channel  extending  northerly  to  Lake  Champlain. 
The  main  line  connecting  the  Hudson  river  with  Lake  Erie  will 
be  ready  for  use  next  summer. 

The  canals  constitute  the  most  splendid  system  of  waterways 
in  the  country,  both  from  a  strategical  and  from  a  commercial 
standpoint.  They  connect  the  Great  Lakes  with  the  seaboard. 
They  are  a  part  of  the  great  line  of  west  to  east  communication. 
They  extend  through  one  of  the  most  densely  populated  sections  of 
the  United  States.  The  population  of  this  State  is  approximately 
10  per  cent  of  the  total  population  of  the  nation,  and  in  a  zone 
within  twenty  miles  on  each  side  of  the  canal  line  between  New 
York  and  Buffalo  8,000,000  people,  or  80  per  cent  of  the  State's 
entire  population,  reside.  Over  1,000,000  people  reside  within 
the  cities  of  Buffalo,  Rochester,  Syracuse,  Utica,  Troy  and  Albany, 
and  at  the  terminus  of  the  waterway  lies  New  York  with  a  popu- 
lation of  5,000,000. 

The  necessity  for  a  full  use  of  the  canals  is  urgent.  I  am 
reliably  informed  that  the  railroads  of  the  country,  and  particu- 
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larly  those  which  traverse  this  State,  have  almost  reached  the 
limit  of  their  capacity,  and  that,  when  such  limit  has  heen 
attained,  more  than  15  per  cent  of  freight  will  be  left  for  move- 
ment by  other  means.  The  shipment  of  commodities  by  canal 
affords  every  advantage.  If  economy  in  movement  is  desired,  the 
lower  water  rate  will  supply  it.  If  the  speedy  receipt  of  goods 
is  demanded,  the  canals  will,  with  the  certain  freight  congestiooi 
of  next  summer,  excel  the  railroads  in  time  of  delivery. 

Aside  from  the  benefits  which  must  accrue  to  the  citizens  of 
this  State  by  the  rehabilitation  of  canal  commerce,  the  use  of  the 
new  waterways  is  a  military  necessity.  The  needs  of  the  great 
American  army  abroad  must  be  supplied  at  all  costs.  The  armies 
of  our  allies  must  be  served.  Without  the  fullest  use  of  every 
means  of  transportation,  the  situation,  which  already  is  acute,  will 
be  most  serious  by  midsummer.  A  crisis  in  the  transportation 
situation  is  at  hand.  It  must  be  met  and  vigorous  action  taken 
to  relieve  it  Belief  can  be  provided  by  a  full  utilization  of  the 
canals.  They  have  a  capacity  of  at  least  10,000,000  tons  a  year, 
which  would  be  equal  to  the  conservation  of  600,000  freight  cars 
annually,  thus  supplementing  existing  transportation  facilities  to 
that  extent. 

Next  summer  the  canal  will  be  completed,  but  the  freight  prob- 
lem is  not  solved  merely  by  its  completion.  There  must  be  ready 
for  use  at  the  same  time  new  and  modem  freight  carrying  boats 
and  operating  companies,  officered  by  energetic,  capable  men.  The 
State  will  have  provided  at  an  expense  of  $164,000,000  a  plant 
without  equal  in  the  country.  It  now  offers  it  to  the  people  toll 
free  to  be  used  for  the  purposes  of  commerce  or  national  defense. 

Chas^qbs  in  the  Election  Law 

Inasmuch  as  the  voters  of  the  State  have  adopted  the  amend- 
ment to  section  1  of  article  II  of  the  Constitution,  I  urge  upon 
you  the  necessity  of  amending  the  Election  Law  so  as  to  provide 
proper  machinery  for  allowing  the  women  of  the  State  to  vote 
at  the  elections  next  spring. 

It  is  most  important  that  adequate  and  equitable  provision  be 
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made  immediately  for  the  registration  of  women  voters  for  the 
spring  elections,  as  the  present  law  provides  one  day  only  for 
the  correction  of  the  register. 

Women  voters  should  also  be  given  an  opportunity  to  enroll 
in  political  parties  and  take  part  in  the  primaries  to  be  held 
next  fall. 

In  this  connection  it  is  interesting  to  note  that  the  twelve 
States  having  equal  suffrage,  the  States  of  Arizona,  California, 
Idaho,  Kansas,  Montana,  Nevada,  Or^on,  Washington  and 
Wyoming  permit  the  nomination  of  candidates  for  public  office 
by  petition  only,  while  the  States  of  Colorado,  Illinois  and  Utah 
permit  the  nomination  of  candidates  for  the  primaries  both  by 
petition  and  by  political  conventions.  In  the  State  of  Colorado, 
however,  all  of  the  candidates  receiving  as  much  as  10  per  cent 
of  the  vote  of  a  convention  are  placed  upon  the  primary  ticket 

Results  of  Excise  Legislation 

In  1897,  after  the  first  elections  under  the  Raines  Law,  the 
issuance  of  any  kind  of  licenses  for  trafficking  in  liquors  was 
forbidden  in  262  towns  of  the  State  out  of  a  total  of  942. 

The  following  table  shows  the  number  of  towns  in  which  no 
licenses  were  issued,  the  number  of  towns  having  partial  and  full 
licenses,  the  number  of  full  license  towns  and  the  number  of 
partial  license  towns  on  the  first  of  May  each  year,  from  1S97 
to  1918,  those  for  the  1st  of  ^lay,  1918,  being  determined  at 
the  elections  during  the  present  year. 


Number  of  £LfI?.H«Ii>i  Number  of        ^"^rtirf"*' 

ieense 


"•'»  n.lie«>M  JSTibeS?  full  lie«».  j|^»' 


1897 262  680  359  321 

1898 263  679  361  318 

1899 276  657  346  311 

1900 276  657  346  311 

1901 285  647  .  349  298 

1902 284  648  344  304 

1903 285  648  344  304 

1904 298  635  344  291 
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May 


1906 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 


•  • 


imber  of 
» lioenae 

Numbtfof 
partial  and 
full  licence 

Number  of 
full   license 

Number  of 
partial 
license 

309 

624 

339 

285 

310 

623 

332 

291 

308 

625 

329 

296 

314 

619 

336 

283 

338 

595 

325 

270 

394 

539 

294 

245 

414 

519 

326 

193 

412 

521 

366 

155 

410 

623 

374 

149 

407 

526 

384 

142 

421 

611 

371 

140 

498 

435 

322 

113 

519 

414 

310 

104 

584 

348 

208 

140 

The  following  percentages  are  interesting  as  showing  the  growth 
of  the  sentiment  in  favor  of  no  license. 

In  1897  the  voters  in  27.8  per  cent  of  the  towns  of  the  State 
had  voted  in  favor  of  no  license.  In  1902,  the  number  had 
increased  to  30.5  per  cent ;  in  1907,  to  38  per  cent ;  in  1912,  to  43.3 
per  cent;  in  1917,  to  55.6  per  cent.  During  the  year  1917,  how- 
ever, sixty-five  towns  voted  no  license,  with  the  result  that  now 
over  62  per  cent  of  the  rural  communities  of  the  State  forbid 
trafficking  in  liquor  of  any  kind,  and  the  increase  in  the  number 
of  no-lioense  towns  since  1915  is  greater  than  the  increase  in  the 
period  between  1897  and  1915. 

State  Poltcb 

The  Superintendent  of  State  Police  immediately  after  his 
appointment  on  May  second,  made  a  personal  study  of  the  Penn- 
sylvania Constabulary  and  the  Canadian  Mounted  Police  systems. 

The  first  examination  for  troopers  was  held  on  June  eleventh. 
On  July  sixteenth,  the  recruits  began  their  training,  and  on 
September  sixth  b^an  their  active  duty  by  policing  the  State  Fair 
Grounds  at  the  time  of  the  State  Fair. 


14  State  Dbpabtment  Kepobts 

[Vol.  14]  Transmitted  to  the  Legislature  January  2,  1918. 

In  the  meantime  four  barracks  had  been  prepared  near  the 
cities  of  Batavia,  Syracuse,  Albany  and  White  Plains. 

During  the  months  of  October  and  November,  64,000  miles 
of  highways  were  patrolled,  258  arrests  made,  with  207 
convictions. 

It  is  gratifying  to  note  that  there  has  been  no  conflict  with 
the  local  authorities  and  that  the  troopers  have  not  taken  part 
in  any  industrial  disputes. 

The  Superintendent  of  State  Police  requests  the  creation  of  one 
more  troop,  to  be  called  a  detached  post  troop.  He  states  that 
if  this  troop,  consisting  of  forty-five  troopers,  two  commissioned 
and  seventeen  noncommissioned  officers,  is  created,  it  will  be  years 
before  the  department  need  again  be  increased,  as  twenty-five 
posts  can  be  established,  which,  added  to  the  ten  stations  already 
assigned,  will  make  thirty-five  stations,  each  with  a  radius  of 
approximately  twenty  miles.  Three  men  could  then  be  placed  at 
each  station  —  one  a  motor  cyclist,  one  on  foot  and  one  mounted. 
By  this  method  practically  every  citizen  would  be  within  twenty 
miles  from  such  post  and  by  the  use  of  the  motor  cycle  quick 
service  could  be  rendered. 

Powers  of  the  State  in  Wab  Time 

A  legal  proceeding  was  brought  to  test  the  constitutionality  of 
the  statute  giving  power  to  the  Commissioner  of  Excise,  with  the 
approval  of  the  Governor,  to  r^ulate  the  traffic  in  liquor  in  cer- 
tain territory  during  the  war. 

The  Appellate  Division  of  the  Second  Departmait  unani- 
mously held  it  constitutional. 

I  quote  90  much  of  the  opinion  as  bears  upon  the  question: 

"  This  legislation  now  attacked  is  an  emergency  measure  for 
the  safety  and  efficiency  of  the  enlisted  men  while  in  training, 
and  those  engaged  in  munition  and  equipment  services  equally 
important.  It  is  demanded  by  the  *  high  behests  of  war/  which 
may  call  the  people  to  every  sacrifice. 

"Accustomed,  as  we  have  become,  to  the  war  powers  of  the 
Federal  government,  we  are  not  to  overlook  the  unquestioned  war 
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powers  still  residing  in  the  State.  While  the  State  cannot  declare 
war,  or  in  itself  carry  it  on,  it  is  bound  to  render  loyal  aid  to  the 
general  government,  in  the  effective  prosecution  of  the  war. 
After  raising  the  military  and  industrial  personnel,  it  is  still 
nnder  a  duty  to  safeguard  them  from  evil  influence,  even  when 
its  citizens  have  been  mustered  into  the  Federal  military  service. 
The  State  has  also  in  good  faith  to  oo-operate  in  the  national 
policies  for  war  efficiency. 

"  To  win  this  war,  the  industrial  army  in  factory,  mill,  and 
shipyard  may  become  as  necessary  as  the  forces  in  the  field. 
Industrial  masses  not  having  been  under  military  training,  how- 
ever, are  therefore  in  greater  need  of  protection.  The  State 
shares  with  the  general  government  in  the  duty  to  safeguard  the 
xnen  taken  from  their  homes,  mustered  into  the  Federal  service, 
and  assembled  in  military  camps.  But  the  number,  which  is  now 
greater,  gathered  in  war  industries,  are,  for  the  present,  depend- 
ent for  their  protection  upon  the  power  of  the  State  alone. 

"  Should  a  narrow  and  technical  judicial  policy  weaken  and 
annul  this  beneficent  State  statute,  the  result  in  this,  as  in  many 
a  past  instance,  would  necessitate  an  enlargement  of  federal  con- 
trol so  as  to  bring  the  general  government  more  and  more  into 
State  affairs.  The  Draft  Act,  approved  May  18,  1917,  in  sec- 
tion 12  authorizes  the  President  to  make  '  such  regulations  govern- 
ing the  prohibition  of  alcoholic  liquors,  in  or  near  military  camps, 
and  to  the  officers  and  enlisted  men  of  the  army,  as  he  may  from 
time  to  time  deem  necessary  or  advisable.'  Such  control  is  the 
more  wholesome  and,  being  backed  by  local  sentiment,  should  be, 
more  effective,  if  administered  under  the  principles  of  home  rule. 
The  vast  field  of  the  Washington  executive  already  overburdens 
the  President  He  should  not  be  called  on  to  supplement,  and 
certainly  not  to  replace,  the  proper  and  Intimate  exercise  of  the 
police  power  of  New  York.  It  is  now  settled  that,  by  virtue  of 
its  general  sovereignty,  the  United  States  may  take  such  measures 
as  are  necessary  to  insure  peace  and  order  in  the  performance 
of  any  of  its  functioiia  Ex  parte  Siebold,  100  IT.  S.  371 ;  Mat- 
ter of  Debs,  158  id,  564. 
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"  The  oocasion  for  this  enactment  is  not  disputed.  Conditions 
threaten  to  demoralize  camps,  and  to  hinder,  obstruct  and  delay 
the  production  of  needed  war  material.  Sales  of  intoxicants  in 
this  region  have  also  led  to  serious  assaults  on  government  work- 
men passing  through  this  neighborhood.  Suspending  the  liquor 
traffic  will  abate  most  of  these  conditions,  which  otherwise  may 
jeopardize  the  arming  and  equipment  of  transports  and  o&er 
government  shipping  as  well  as  endangering  the  efficient  output 
of  munitions.     The  statute  should,  therefore,  be  sustained.'' 

Pebseevation  of  Soldiees'  and  Sailobs'  Civil  Riohts 

The  Secretary  of  War,  through  the  Section  on  Co-operation 
with  States  of  the  Council  of  National  Defense,  has  requested 
that  I  recommend  to  your  Honorable  Body  the  passage  of  an 
act  staying  civil  proceedings  against  soldiers  and  sailors  in  the 
Federal  service. 

Attached  hereto  is  a  copy  of  a  letter  addressed  to  me  by  the 
Honorable  George  F.  Porter,  the  Chief  of  the  Section  on  Co-opera- 
tion with  States  of  the  Council  of  National  Defense;  a  letter 
addressed  to  Mr.  Porter  by  the  Majcxr  Judge  Advocate,  Assistant 
to  the  Judge  Advocate  General,  dated  September  twenty-seventh, 
and  a  letter  addressed  to  Mr.  Porter  by  the  Honorable,  The 
Secretary  of  War,  dated  October  nineteenth. 

I  recommend  a  careful  study  of  the  report  of  the  judiciary 
committee  of  the  House  of  Representatives  submitted  on  October 
seventh,  numbered  Report  Number  181,  and  a  memorandum 
J)efore  the  sub-committee  of  the  committee  on  the  judiciary  of 
the  TJnited  States  Senate  on  the  same  bill,  which  contain  a  very 
interesting  and  exhaustive  discussion  of  the  provisions  of  the 
bill  and  of  the  legal  questions  involved. 

There  is  probably  very  little  question  as  to  the  authority  of 
Congress  to  pass  such  an  act  under  its  war  powers,  but  a  mora 
serious  question  is  involved  in  regard  to  the  power  of  a  State 
legislature.  However,  the  decision  of  the  Appellate  Division 
heretofore  quoted,  unless  reversed  by  the  Court  of  Appeals,  may 
be  regarded  as  authority  as  to  the  constitutionality  of  such 
legislatioiL 
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There  appears  to  be  no  general  demand  for  important  changes 
in  oup  la^s  or  for  much  new  l^slation. 

From  1866  to  1917,  with  but  short  interruption,  our  country 
enjoyed  peace  and  escaped  the  sorrows  of  war.  Under  these  con- 
ditions our  statute  law  was  built  up.  Now,  when  we  are  engaged 
in  the  greatest  struggle  that  the  world  has  ever  known,  we  may 
find  some  changes  necessary,  but  it  is  well  to  remember  that 
the  statutory  law  is  the  result  of  an  evolution  covering  a  number 
of  years  and  is  based  on  experience. 

I  am  apprehensive  lest  in  the  name  of  patriotism  some  unneces- 
sary and  unwise  l^slation  may  be  enacted,  and  I,  therefore,  urge 
upon  you  the  greatest  care  in  considering  proposed  legislation. 

While  I  feel  it  my  duty  to  call  your  attention  to  what  this 
State  hafi  accomplished  so  far  in  the  war,  and  it  is  with  deep 
gratification  that  I  do  so,  I  realize,  as  of  course  you  do,  that  we 
are  not  merely  New  Yorkers  —  we  are  Americans. 

In  the  Army  and  the  Navy  citizens  from  every  State,  sons  and 
grandsons  of  those  who  wore  the  blue  and  those  who  wore  the 
gray,  the  rich  and  the  poor,  stand  side  by  side,  meet  the  same 
danger,  endure  the  same  privation,  and  in  the  end  will  share  the 
same  victory. 

As  in  the  Army  and  the  Navy  our  citizens  are  fighting  shoulder 

to  shoulder  regardless  of  former  conditions  or  differences,  let  us 

also  work  together,  earnestly  and  unselfishly  striving  to  the  utmost 

to  do  not  only  our  bit  but  our  best  to  insure  the  triumph  of  our 

causa 

Charles  S.  Whitman. 
State  Dkpt.  Reft. — ^Vol.  14        8 
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COUNCIL  OF  NATIONAL  DEFENSE 
Section  on  Cooperation  With  States 

WASHrxGTON,  October  6,  1917. 

Hon.   Charles  S.  Whitman,   Governor,  Staie  of  New  York, 
Albany,  New  York: 

Bear  Sir. — The  War  Department  has  asked  us  to  bring  to  your 
attention  for  consideration  by  you  for  recommendation  to  the 
New  York  Legislature  an  act  staying  proceedings  against  soldiers 
and  sailors  in  the  federal  service. 

The  act  was  presented  to  Congress  late  at  the  present  special 
session.  It  has  passed  the  House,  but  it  was  impossible  to  bring 
it  before  the  Senate  at  this  session. 

The  act  is  in  no  wise  a  rigid  or  injflexible  stay  law.  The  matter 
of  granting  a  stay  is  placed  entirely  in  the  discretion  of  the  court, 
but  in  no  case  may  a  stay  be  granted  unless  it  is  shown  that  the 
ability  of  the  defendant  to  meet  his  obligation  has  been  sub- 
stantially impaired  by  reason  of  his  military  service. 

Certain  criticism  that  has  been  directed  against  the  Federal 
biU,  particularly  by  real  estate  interests,  has  evidently  been  made 
under  a  misapprehension  as  to  the  provision  of  the  bill.  The 
bill  does  not  allow  a  soldier  or  his  family  to  remain  in  possession 
of  premises  for  the  period  of  the  war  without  payment  of  rent 
The  maximum  stay  from  eviction  which  can  be  granted  is  a 
period  of  three  months  and  then  only  as  to  premises  occupied  by 
the  dependents  of  the  soldier  where  the  rent  does  not  exceed 
$50.00  per  month.  A  provision  for  an  allotment  of  pay  is  also 
made.  The  provision  as  to  mortgages  in  its  effect  is  limited  to 
cases  where  the  mortgage  is  on  a  home  or  small  business  owned 
by  the  soldier  and  still  occupied  by  his  family  or  his  employees. 
The  purpose  of  the  bill  has  been  to  exclude  anything  in  the  nature 
of  investments. 

In  spite  of  the  belief  that  this  law  will  be  passed  by  Congress  at 
the  next  session,  the  War  Department  trusts  that  the  several 
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States  will  also  pass  a  law  as  nearly  identical  as  possible  with 
the  proposed  Federal  statute.  The  history  of  State  legislation 
during  the  Civil  War  shows  that  most  States  are  likely  to  pass 
some  sort  of  a  "  stay  law  "  during  the  present  war.  It  is  unneces- 
sary to  suggest  that  any  protection  given  a  soldier  against  suit 
should  be  uniform  throughout  the  country.  It  would  likewise 
be  unfortunate  to  have  any  inconsistency  between  State  and 
Federal  laws  upon  this  subject. 

The  War  Department,  therefore,  appeals  to  the  same  spirit  of 
cooperation  by  the  States  of  which  the  States  furnished  such  a 
remarkable  example  in  connection  with  the  administration  and 
execution  of  the  provisions  of  the  Selective  Service  Law. 

It  is,  of  course,  appreciated  that  the  constitutionality  of  such 
a  stay  law  as  is  here  proposed,  is  more  questionable  if  enacted  by 
the  States  than  if  by  the  Federal  Government  It  is  likewise 
true  that  many  of  the  statutes  of  the  Civil  War  were  held  uncon- 
stitutional by  the  State  courts.  It  is  suggested,  nevertheless,  that 
these  decisions  are  not  controlling  at  the  present  time.  The  State 
doctrine  of  police  power  has  had  its  growth  since  the  days  of  the 
Civil  War.  May  not  this  doctrine  be  suiEciently  elastic  to  cover 
a  stay  law  in  time  of  great  public  emergency? 

We  are  enclosing  a  copy  of  the  bill  as  it  passed  the  House  of 
Kepresentatives  and  also  a  copy  of  certain  memoranda  concerning 
the  bill  before  the  Senate  sub-committee  and  the  report  of  the 
House  committee  on  the  judiciary. 

May  we  call  your  attention  particularly  to  pages  6  and  39 
to  42  of  the  memoranda  before  the  Senate  sub-committee.  You 
will  also  find  enclosed  a  copy  of  a  letter  from  the  War  Depart- 
ment on  the  subject 

In  view  of  the  appeal  to  the  States  made  by  the  War  Depart- 
ment for  their  cooperation,  we  trust  that  you  may  feel  it  desirable 
to  recommend  such  legislation  to  the  present  special  session  of  the 
New  York  Legislature.  We  shall  be  glad  to  know  of  any  action 
you  may  take  in  regard  to  the  matter. 

Very  truly  yours, 

Geoege  F.  Portbh, 

Chief  of  Section. 
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WAR  DEPARTMENT 
Office  of  the  Judge  AovocATE-GENEBAii, 

■ 

Washington,  September  27,  1917. 

Mb.  George  F.  Porter,  Chief,  Section  on  Cooperaiion  with 
States,  Council  of  National  Defense,  Washington,  D.  C: 

Dear  Mr.  Porter. — ^A  bill  entitled  "  Soldiera*  and  Sailors' 
Civil  Rights  Act "  has  been  prepared  in  this  office.  It  has  been 
drafted  with  great  care  and  is  now  pending  before  both  Houses 
of  Congress. 

Both  the  War  and  Navy  Departments  feel  that  the  early  enact- 
ment of  this  bill  by  the  States,  as  well  as  by  Congress,  is  of  the 
highest  importance  to  protect  from  injury  the  civil  rights  of 
soldiers  who  are  now  abroad,  as  well  as  those  soldiers  now  at 
cantonments  who  will  soon  be  sent  to  join  the  forces  already  on 
the  other  side. 

We  r^ard  it  desirable  to  have  the  State  legislatures  enact  this 
law,  for  the  protection  extended  to  such  rights  of  soldiers  should 
obviously  be  uniform  throughout  the  Union.  Some  States  have 
already  l^slated  and  doubtless  many  more  will  in  the  future 
l^slate  on  thiB  subject  and  there  should  be  no  opportunity  given 
for  the  complications  which  might  well  arise  from  different  or 
even  inconsistent  legislation  by  Congress  and  the  States. 

The  imdoubted  and  unique  success  on  so  enormous  a  scale  of 
the  method  pursued  under  the  Selective  Service  Law  or  inviting 
the  voluntary  cooperation  of  the  State  authorities  for  a  Federal 
purpose  has  convinced  us  that  a  similar  method  can  be  applied 
in  enacting  the  measure  here  presented  which  is  so  vital  to  the 
welfare  of  the  American  Army  and  Navy  but  which  will  ulti- 
mately depend  for  its  successful  carrying  out  upon  the  loyal 
cooperation  of  the  cause  in  every  State. 

We  trust,  therefore,  that  through  the  machinery  of  the  Section 
on  Cooperation  with  States  not  only  will  you  bring  this  legislation 
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to  the  attention  of  the  State  legislatures  but  that  you  will  use 
every  means  at  jour  disposal  to  secure  its  early  enactment  by 
theoL 

Yours  very  truly, 

John  H.  Wigmoke, 
Major,  Jvdge  Advocate, 
AssistaaU  to  the  Judge  Advocaie-OeneraiL 


WAE  DEPAKTMENT, 

Washington,  October  19,  1917. 

Mb.  George  F.  Poeteb,  Chief,  Section  on  Cooperation  with 
States,  Covaunl  of  National  Defense,  Washington,  D,  C: 

I>BAB  Sib. — A  bill  entitled  "  Soldiers'  and  Sailors'  Civil  Rights 
Act "  was  prepared  by  a  committee  representing  the  War  Depart- 
ment and  the  Council  of  National  Defense,  and  submitted  to 
Congress  at  its  recent  session.  The  bill  passed  the  House  and  it 
is  presumed  the  late  date  at  which  it  reached  the  Senate  prevented 
complete  action  by  that  body.  It  has  been  given  the  approval  of 
both  War  and  Navy  Departments,  and  it  is  hoped  that  it  will 
speedily  become  a  law  when  Congress  reconvenes.  It  may  be 
possible  and  desirable  to  enact  many  of  the  provisions  of  this 
bill  into  State  law,  and  such  legislation  may.  be  of  the  highest 
importance  in  protecting  from  injury  the  civil  rights  of  soldiers 
and  sailors  who  are  now  abroad,  as  well  as  those  who  are  at 
cantonments  and  who  will  soon  be  sent  to  join  the  forces  already 
on  the  other  side. 

It  is,  of  course,  desirable  to  "have  such  legislation  as  may  be 
enacted  by  the  several  States  on  this  subject  as  nearly  uniform  as 
possible.  Some  States  have  already  l^islated,  and  others  will 
doubtless  legislate  in  the  future  on  various  phases  of  this  subject, 
and  it  is  believed  that  variations  and  complications  may  be 
avoided  if  the  several  States  will  follow  the  bill  introduced  in 
Congress  as  a  general  outline  of  the  matters  to  be  covered.    The 


22  State  Depabtmsnt  Repobts 

[VoL  14]  Transmitted  to  the  Legislature  January  2, 1918 

large  measure  of  success  which  has  followed  the  method  pursued 
under  the  Selective  Service  Law  of  inviting  the  voluntary  coopera- 
tion of  the  State  authorities  in  pursuance  of  a  vital  purpose  has 
convinced  me  that  a  similar  method  can  be  applied  in  enacting 
the  measure  herein  referred  to,  which  is  so  vital  to  the  welfare  of 
the  American  Army  and  Navy,  but  which  will  ultimately  depend 
for  its  successful  application  upon  the  loyal  cooperation  of  the 
local  officials  in  the  several  States. 

I  trust,  therefore,  that,  through  the  machinery  of  the  section 
of  the  Council  of  National  Defense  on  Cooperation  with  States, 
you  will  not  only  bring  this  legislation  to  the  attention  of  the 
State  legislatures,  but  that  you  will  use  every  proper  means  at 
your  disposal  to  secure  early  and  favorable  consideration  by  them. 

Yours  respectfully, 

Newton  D.  Baksb, 

Secretary  of  War. 


Relative  to  Proposed  Amendment  to  Federal  Constitution 

(Transmitted  to  the  Legislature  January  2,  1018 ) 

To  the  Legislatwre: 

I  have  received  from  the  Secretary  of  State  of  the  United  States 
a  certified  copy  of  a  resolution  of  Congress,  entitled  "  Joint  Reso- 
lution Proposing  an  amendment  to  the  Constitution  of  the  United 
States,"  and  in  accordance  with  his  request,  I  submit  it  to  your 
Honorable  Body  for  such  action  as  may  be  had  thereon. 

Attached  hereto  is  a  copy  of  the  communication  of  the  Honor- 
able, the  Secretary  of  State,  a  copy  of  the  joint  resolution  and 
the  certification  thereof  by  the  Secretary  of  State.  This  commu- 
nication and  the  certified  copy  of  the  resolution  did  not  reach  me 
in  time  to  be  included  in  my  annual  message. 

Charles  S.  Whitman. 
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DEPARTMENT  OF  STATE 

Washington,  December  28,  1917. 
His  Excellency,  The  Oovemor  of  the  State  of  New  York,  Albany: 

Sib. —  I  have  the  honor  to  enclose  a  certified  copy  of  a  Resolu- 
tion of  Congress,  entitled  "  Joint  Resolution  Proposing  an  amend- 
ment to  the  Constitution  of  the  United  States,"  with  the  request 
that  you  cause  the  same  to  be  submitted  to  the  Legislature  of  your 
State  for  such  action  as  may  be  had,  and  that  a  certified  copy  of 
such  action  be  communicated  to  the  Secretary  of  State,  as  required 
by  Section  206,  Revised  Statutes  of  the  United  States.  (See 
overleaf.) 

An  acknowledgment  of  the  receipt  of  this  communication  is 
requested. 

I  have  the  honor  to  be,  Sir, 

Your  obedient  servant, 

Robert  Lansing. 

Sec.  205.  Whenever  official  notice  is  received  at  the  Department 
of  State  that  any  amendment  proposed  to  the  Constitution  of  the 
United  States  has  been  adopted,  according  to  the  provisions  of 
the  Constitution,  the  Secretary  of  State  shall  forthwith  cause  the 
amendment  to  be  published  in  the  newspapers  authorized  to 
promulgate  the  laws,  with  his  certificate,  specifying  the  States 
by  which  the  same  may  have  been  adopted,  and  that  the  same  has 
become  valid,  to  all  intents  and  purposes,  as  a  part  of  the  Consti- 
tution of  the  United  States.    Revised  Statutes,  1878. 

UNITED  STATES  OF  AMERICA 

[seal] 

Depabtment  of  State 

To  aU  to  whom  these  presents  shall  come.  Greeting: 

I  certify  that  the  copy  hereto  attached  is  a  true  copy  of  a  reso- 
lution of  Congress,  entitled  "Joint  Resolution  Proposing  an 
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amendment  to  the  Constitution  of  the  United  States,"  the  original 
of  which  is  on  file  in  this  Department. 

In  Testimony  whereof,  I,  Robebt  Lansing,  Secretary  of 
State,  have  hereunto  caused  the  Seal  of  the  Depart- 
ment of  State  to  be  affixed  and  my  name  subscribed  by 
the  Chief  Clerk  of  the  said  Department,  at  the  City  of 
Washington,  this  twenty-eighth  day  of  December,  1917. 

Bobebt  Lansing, 

Secretary  of  State. 
By  Ben  G.  Davis, 

Chief  Clerk. 

SIXTY-FIFTH  CONGRESS  OF  THE  UNITED  STATES 

OF  AMERICA 

At  the  Second  Session,  Begun  and  Held  at  the  City  of 
Washington  on  Monday,  the  Third  Day  of  Degembsb,  One 
Thousand  Nine  Hundred  and  Seventeen. 


JOINT  RESOLUTION 

Proposing   an   Amendment   to   the   Constitution   of 

United  States. 


Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled  (two-thirds  of 
each  House  concurring  therein),  That  the  following  amendment 
to  the  Constitution  be,  and  hereby  is,  proposed  to  the  States,  to 
become  valid  as  a  part  of  the  Constitution  when  ratified  by  the 
legislatures  of  the  several  States  as  provided  by  the  Constitution: 

"Article  — . 
"  Section  1.  After  one  year  from  the  ratification  of  this  article 
the  manufacture,  sale,  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation  thereof 
from  the  United  States  and  all  territory  subject  to  the  jurisdic- 
tion thereof  for  beverage  purposes  is  hereby  prohibited. 
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'^  Section  2.  The  Congress  and  the  several  States  shall  have 
ooncnrrent  power  to  enforce  this  article  by  appropriate  legislation. 
'^  Section  3.  This  article  shall  be  inoperative  unless  it  shall  have 
been  ratified  as  an  amendment  to  the  Constitution  by  the  legisla- 
tures of  the  several  States,  as  provided  in  the  Constitution,  within 
sevai  years  from  the  date  of  the  submisricm  hereof  to  the  States 
by  the  Congress.'^ 

Champ  Culsk, 
Speaker  of  the  Hovse  of  Representatives. 

Thob.  K  Mabshall, 

Vice-President  of  the  United  States  wnd 

President  of  the  Senate, 

I  certify  that  this  Joint  Resolution  originated  in  the  Senate. 

James  M.  Baker,  Secretary. 


The  Governor's  Budget  Estimate 

(Transmitted  to  the  Legislature  January  9,  1918  ) 

To  the  Legislature: 

Pursuant  to  the  provisions  of  chapter  130  of  the  Laws  of  1916, 
I  submit  to  your  Honorable  Body  a  statement  of  the  total  amount 
of  appropriations  desired  by  each  State  department,  commission, 
board,  bureau,  office  and  institution,  with  such  suggestions  for 
reductions  and  additions  thereto  as  I  have  deemed  proper. 

At  the  same  time,  I  submit  as  a  part  of  such  statement  an  esti- 
mate of  the  probable  revenues  of  the  State  for  the  ensuing  fiscal 
year. 

In  your  consideration  of  appropriations  during  this  time  of  war, 
I  urge  upon  you  the  paramount  and  patriotic  necessity  for 
economy.  The  State's  first  duty  now  is  to  aid  in  winning  the  war, 
and  any  proposed  expenditure  for  labor  or  materials,  or  of  money, 
should  be  tested  by  that  rule. 

To  spend  needlessly  at  this  time  is  to  compete  with  the  Federal 
Government,  which  needs  all  the  available  labor,  materials  and 
money  or  credit  possible  for  war  purposes. 
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The  Estimate  of  KssouBibEs  to  Meet  New  Appropriations 

« 

I  attach  hereto  and  mark  as  Exhibit  "A"  of  the  statistical  por- 
tion of  this  budget  estimate,  the  statement  prepared  for  me  by  the 
State  Comptroller  under  date  of  January  3,  1918,  of  the  actual 
receipts  and  disbursements  of  the  State  (exclusive  of  bond 
moneys)  for  the  fiscal  year  ended  September  30,  1915 ;  for  the 
nine  months  ended  June  30,  1916 ;  for  the  fiscal  year  ended  June 
30,  1917,  and  the  estimated  receipts  and  disbursements  for  the 
fiscal  year  ended  June  30,  1^18,  and  the  estimated  resources  for 
the  fiscal  year  ended  June  30,  1919. 

The  liability  of  the  State  for  appropriations  in  force  as  of  July 
1,  1917  (other  than  bond  account),  but  including  in  this  figure 
appropriations  passed  at  the  Extraordinary  Session  of  the  Legis- 
lature as  shown  by  the  statement  was  $76,485,804.75.  It  further 
shows  that  the  cash  balance  in  the  treasury  at  that  date  available 
for  the  liquidation  of  these  liabilities  was  $7,248,108.32.  The 
Comptroller's  estimate  of  revenues  and  receipts  of  the  State  for 
the  fiscal  year  ended  June  30,  1918,  is  $80,322,119.63.  If  no 
appropriations  were  made  by  the  Legislature  of  1918  and  none  of 
the  appropriations  in  force  on  July  1,  1917  (increased  by  the 
appropriations  of  the  1917  Extraordinary  Session),  lapsed,  the 
condition  of  the  treasury  on  June  30,  1918,  would  be  as  follows: 

Total  appropriations  outstanding  for'  the  period,  $76,485,- 
804.75;  cash  balance  and  estimated  revenues,  $87,570,227.95  or 
an  excess  of  resources  over  liabilities  of  $11,084,423.20. 

The  anticipated  revenues  and  receipts  for  the  fiscal  year 
1918-19  according  to  the  Comptroller's  estimate  are  $58,440,- 
766.57,  so  that  the  total  unencumbered  balances  and  anticipated 
revenues  and  resources  from  which  the  present  Legislature  without 
further  anticipated  revenues  may  appropriate  is  this  amount  of 
$58,440,766.57  plus  the  estimated  cash  balance  of  $11,084,423.20, 
or  $09,525,189.77. 

The  Comptroller  neither  in  his  figures  for  the  fiscal  year  ended 
June  30,  1918,  nor  for  the  fiscal  year  ended  June  30.  1919,  makes 
any  estimate  of  accruals,  due  to  lapsed  appropriations,  within 
those  periods.    An  accurate  estimate  of  the  amoimt  of  these  lapses 
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is  of  course  difficult  As  stated  in  my  Budget  Estimate  of  last 
year  the  best  judgment  at  hand  estimated  the  accruals  through 
lapsed  appropriations  for  the  fiscal  year  ended  June  30,  1917,  at 
$2,000,000.  The  total  of  net  accruals  for  this  period  through 
lapsed  appropriations,  in  excess  of  lapsed  appropriations  revived, 
as  reported  by  the  Comptroller  in  July,  1917,  was  $l,7«7,781.14r 
or  $202,218.86  less  than  that  estimate. 

The  accruals  through  lapsed  appropriations  for  the  fiscal  year 
ended  Jiine  80,  1918,  were  similarly  estimated  for  the  purpose 
of  my  Budget  Estimate  of  last  year  at  $1,250,000.  In  view  of 
the  large  increase  in  the  appropriations  for  the  current  fiscal  year 
over  the  appropriations  for  the  year  ended  June  30,  1917,  I  am 
advised  that  the  amount  of  lapsed  appropriations  for  the  current 
year  may  reasonably  be  expected  to  exceed  those  of  the  last  fiscal 
year.  I  am  advised  also  that  it  is  reasonable  to  assume  that  lapsed 
appropriations  for  the  year  ended  June  30,  1919,  will  approxi- 
mate the  level  of  1918. 

Assuming  an  estimate  of  $2,000,000  for  lapsed  appropriations 
for  each  of  these  years  or  $4,000,000  for  the  two  years,  the  total  of 
treasury  resources  free  for  new  appropriations  for  the  period 
beginning  with  the  present  legislative  session  and  ending  June 
80,  1919,  would  be  increased  from  the  figure  previously  given  of 
$69,525,189.77  to  $73,525,189.77. 

It  is  of  course  always  the  part  of  prudence  to  under-estimate 
rather  than  over-estimate  resources  and  revenues  upon  which 
appropriations  are  to  be  based,  because  the  appropriations  when 
made  are  a  fixed  amount,  while  estimated  revenues,  being  under 
our  plan  of  State  finance  so  largely  from  indirect  sources,  may 
fall  below  estimates  while  other  anticipated  resources  are  for 
various  reasons  likewise  uncertain.  The  State  Comptroller  of 
course  takes  a  conservative  position  in  estimates  of  this  character. 
It  is  interesting  to  note,  however,  that  the  revenues  of  the  State 
for  the  year  ended  June  30,  1917,  were  substantially  in  excess  of 
the  estimates  of  the  Comptroller  made  in  his  statement  to  me  for 
the  Budget  Estimate  of  last  year. 

The  Comptroller's  estimate  of  revenues  and  receipts  for  the 
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fiscal  year  ended  June  80,  1917,  was  $56,528,601.41.  The  actual 
revenues  and  receipts  for  that  year  shown  hy  his  statement,  marked 
Exhibit  "A"  of  the  present  Budget  Estimate,  totaled  $61,593,- 
111.04  or  an  increase  over  his  estimate  of  $5,064,509.63.  His 
estimate  of  the  cash  balance  as  of  July  1, 1917,  was  $3,530,894.85. 
The  actual  balance  on  that  date  was  $7,248,108.32. 

Additions  to  Revenues  of  the  State 

In  my  Budget  Estimate  transmitted  to  the  Legislature,  January 
3,  1917,  I  submitted  as  one  of  its  most  serious  problems,  the 
increase  of  State  revenue,  if  possible,  from  indirect  sources.  In 
accordance  with  that  suggestion,  the  Tax  Law  was  amended  by 
the  last  Legislature  so  as  to  include  a  tax  of  three  per  cent  on  the 
net  earnings  of  manufacturing  and  mercantile  corporations,  which 
will  result,  according  to  the  Comptroller's  estimate,  in  a  net 
increased  revenue  to  the  State  of  $9,017,276.13  during  the  current 
fiscal  year. 

The  Motor  Vehicle  Tax  Law  also  was  amended  to  adjust  the 
tax  comparatively  with  the  size  of  the  motor  vehicle  using  the 
State's  highways,  which  amendment,  together  with  the  increase 
in  the  taxable  number  of  such  vehicles,  will  result  in  a  net 
increased  revenue  to  the  State  of  $223,810.58  during  the  current 
fiscal  year. 

At  the  same  time  adjustments  of  the  Liquor  Tax  Law,  together 
with  the  fact  that  the  area  of  so-called  dry  territory  in  the  State 
is  steadily  increasing,  will  result,  during  the  current  fiscal  year, 
in  an  estimated  decrease,  according  to  the  Comptroller's  report, 
of  $1,835,228.22. 

The  total  revenues,  receipts  and  expenditures  for  the  present 
fiscal  year  and  the  revenues  and  resources  for  the  fiscal  year  ending 
June  30,  1919,  as  reported  by  the  State  Comptroller,  have  already 
been  discussed  in  the  preceding  section  of  this  document  and  will 
be  found  in  tabular  form,  marked  Exhibit  "A"  of  the  Estimate. 

TnE  Estimate  of  Appbopriations  Required 

In  the  Tentative  Appropriation  Act,  which  I  transmitted  to 
your  Honorable  Body,  January  second  last,  I  suggested  for  your 
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consideration,  appropriations  to  a  total  of  $78,458,209.29  as 
against  a  total  of  requested  appropriations  from  all  divisions  of 
the  State  government,  amounting  to  $98,906,888.48. 

This  recommended  appropriation  programme  is,  I  believe,  ade- 
quate to  meet  all  the  necessities  of  the  State  government  for  the 
deficiencies  in  the  appropriations  for  the  current  fiscal  year,  and 
for  the  general  purposes  of  the  fiscal  year  of  1918-19.  It  includes 
immediate  provision  for  the  New  York  Guard,  which, 
under  the  terms  of  the  Constitution,  I  established  when  the 
National  Guard  was  called  out  of  the  State  by  the  Federal  Gov- 
ernment It  includes  also  the  necessary  funds  for  an  additional 
troop  of  State  Police,  which,  I  believe,  is  justified  both  by  the 
record  of  the  organization  established  last  year  and  by  the  added 
present  necessities  of  home  defense  and  protection  in  time  of  war. 

The  total  recommended  appropriations  for  purposes  of  the 
military  service  and  its  allied  activities,  including  the  State  Police, 
are  $4,989,342.83. 

Deficienoy  Allowances  and  Inobsased  Appbopsiations  fob 

Food,  Fuel,  Equipment,  and  Supplies 

Last  year's  rising  war  prices  required  substantial  increases  both 
in  the  annual  appropriations  for  the  ensuing  year  and  in  deficiency 
items  for  the  replenishment  of  current  appropriations.  This 
upward  trend  of  prices  has  continued  and  has  brought  a  still 
heavier  burden  upon  the  appropriations  required  of  the  Legis^ 
lature  of  1918.  The  following  tabulation  of  appropriations  of 
1917  and  requests  now  before  the  Legislature  of  1918,  approved 
in  the  Tentative  Appropriation  Act,  for  food,  fuel,  equiiwnent 
and  supplies  for  the  hospitals,  charitable  institutions  and  prisons 
is  a  striking  illustration  of  how  the  cost  of  State  government  has 
increased  through  this  cause  alone.  The  increased  appropriations 
recommended  for  these  four  items  in  the  institutions  is  $8,396,- 
776.58  over  what  were  adequate  appropriations  at  the  price  levels 
prevailing  during  the  legislative  session  of  1917.    The  figures  are: 
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HOSPITALS,  CHABITABLB  INSTITUTIONS  AND  PRISONS 


For  current  defieienoiM: 

Legislature  oi  1017 

Tentative  Act.  1918 

For  fiscal  year: 

Appropriatione,  1017-18 

Tentative  Act,  1018-10 

Increase  of  Tentative  Act  over  appro- 
priations of  1917  L<4d«lature 


Food 


8403,550  00 
1,130,200  00 

3,700,350  00 
4.004,500  00 

1.840.800  00 


Fuel 


870,200  00 
661,352  60 

1,070.668  00 
1,601,400  00 

1.103,884  60 


Ekiuipment, 

indudins 

clothing 


$70,004  12 
212,625  00 

708,867  50 
041,970  00 

375.723  38 


Suppliea 


$160,300  00 
207.038  60 

667,605  00 
007,425  00 

67.368  60 


Total  increase  of  Tentative  Act  over  appropriations  of  1017  for  food.  fuel,  equipment  and  sup- 
plies in  iodtitutions,  $3,306,776.58. 

The  State,  like  the  individual  housekeeper,  is  now  required  to 
pay  a  largely  increased  price  for  every  item  purchased.  This  has 
increased  the  appropriations  recommended  not  only  for  the  insti- 
tutions but  for  all  other  departments  and  offices  of  the  State.  I 
believe  that  the  allowances  recommended  for  these  classes  of  expen- 
diture are  adequate  for  existing  deficiencies  and  will  be  sufficient 
to  meet  all  the  necessities  of  the  next  fiscal  year  if  there  is  not  a 
further  general  and  abnormal  advance  in  prices. 

Thb  Pbesonal  Seevioe  of  the  State 

I  have  submitted  in  the  Tentative  Appropriation  Act  for  f avor^ 
able  consideration  the  allowance  of  increases  in  pay  for  employees 
in  the  labor,  mechanical  and  low-paid  clerical  and  technical  service 
of  the  State  receiving  $1,200  ayear  or  less  where  increases  were 
recommended  by  department  heads.  For  employees  now  receiving 
an  anTiual  salary  between  that  amoimt  and  $3,000,  I  have  care- 
fully considered  departmental  recommendations  and  have  allowed 
increases  in  practically  all  cases  which  were  justified  by  depart- 
ment heads.  For  employees  receiving  $3,000  or  more  per  year, 
I  have  refused  to  consider  departmental  recommendations  for 
increases. 

In  the  Executive  Department,  I  did  not  recommend  any  salary 
increases  this  year,  but  I  did  not  insist  that  such  a  rule  should 
govern  throughout  the  State  service. 

While  I  appreciate  that  the  higher  cost  of  living  affects  every 
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income,  I  believe  that  the  State  has  the  right  to  call  upon  those 
in  its  employ  who  are  now  receiving  salaries  of  $3,000  a  year  or 
upwards,  to  make  what  sacrifices  may  be  necessary  by  reducing 
their  expenditures  for  such  luxuries  as  can  be  dispensed  with  in 
time  of  war. 

Appbopbiations  fob  the  Legislatube 

Appropriations  for  legislative  purposes  for  the  next  fiscal  year 
are  set  forth  in  itemized  form  in  the  Tentative  Appropriation  Act 
for  1918.  Appropriations  in  lump  sum  form  for  the  current  fiscal 
year  were  submitted  to  me  by  the  Legislature  of  IS  17  and  vetoed 
by  me  because  of  that  fact.  The  Legislature  afterwards  passed 
these  appropriations  over  my  veto.  The  present  itemized  figures 
were  submitted  to  me  by  the  Clerks  of  the  Senate  and  the 
Assembly.  I  am  pleased  to  report  that  the  Chairman  of  the 
Finance  Committee  of  the  Senate  and  of  the  Ways  and  Means 
Committee  of  the  Assembly  decided  this  year  to  support  me  in 
the  position  that  legislative  appropriations  should  be  itemized 
under  the  same  classifications  which  have  been  applied  to  all  other 
departments  of  State  government. 

The  necessary  expenditures  of  Joint  Legislative  Investigating 
Committees  embraced  in  one  item  of  $50,000  which  shall  be  pay- 
able only  on  the  audit  of  the  Comptroller  after  approval  by  the 
Chairman  of  the  Committee,  the  Speaker  of  the  Assembly  and 
the  President  of  the  Senate  is  the  only  unsegregated  legislative 
appropriation  which  I  have  recommended.  In  this  instance  I 
r^arded  the  restrictions  and  limitations  of  its  authorization  as 
reasonable  restraints  upon  its  expenditure. 

Legislative  Pbinting 

The  appropriations  which  previously  have  been  made  each  year 
under  the  title  of  "Legislative  Printing,"  for  printing  depart- 
mental reports  and  bulletins  have  been  transferred  to  and  included 
among  the  appropriations  for  the  departments  which  issue  these 
documents.  My  recommendation  for  legislative  printing  this  year 
includes  only  the  items  necessary  for  the  purposes  of  the  Legis- 
lature itself. 
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The  Appropriation  Act  of  last  year  generally  failed  to  appro- 
priate for  the  printing  of  departmental  reports  during  the  fiscal 
year  ending  June  30,  1918.  I,  therefore,  recommend  that  all 
necessary  appropriations  be  made  immediately  available  for  the 
printing  of  the  departmental  reports  which  will  be  made  to  this 
Legislature. 

I  wotdd  submit  further  the  proposal  that  the  Printing  Law  be 
strengthened  by  the  addition  of  competent  authority  to  be  exer- 
cised by  an  oflScial  of  the  State  Printing  Board  in  the  way  of 
reviewing  and  reducing  departmental  reports  before  they  are  sent 
to  the  printer.  I  believe  that  there  is  frequently  unnecessary 
matter  included  in  these  annual  reports  and  also  matter  which 
once  recorded  should  not  be  repeated  year  after  year.  A  revision 
of  the  Printing  Law  embracing  this  suggestion  would  undoubtedly 
effect  a  substantial  saving  to  the  State. 

A  Constructive  Policy  for  Hospitals,   Charitable  Insti- 
tutions AND  Prisons 

In  my  Budget  Estimate  of  last  year,  I  referred  to  the  fact  that 
in  the  Tentative  Appropriation  Act  transmitted  therewith,  I  had 
recommended  certain  appropriations  for  the  three  major  institu- 
tional groups  of  the  State  which  expressed  a  definite  policy  of 
progressive  construction  and  stated  that  without  such  a  policy  it 
was  difficult  to  give  proper  relative  consideration  to  the  large  and 
increasing  requests  for  construction  purposes  each  year.  I  called 
attention  to  the  fact  that  by  the  provisions  of  chapter  594  of  the 
Laws  of  1916,  a  policy  was  expressed  with  respect  to  the  con- 
struction needs  of  the  penal  institutions  of  the  State  and  that  the 
Commission  which  I  had  appointed,  pursuant  to  the  provisions 
of  that  law,  having  developed  a  policy  with  respect  thereto,  an 
appropriation  was  made  of  $200,000  for  the  reconstruction  of 
Sing  Sing  Prison  in  addition  to  the  appropriations  of  the  Legis- 
lature of  1916  of  $400,000  for  both  Sing  Sing  Prison  and  for  a 
new  farm  and  industrial  prison  on  the  Beekman  or  Wingdale  site. 

Since  the  appropriations  of  last  year,  the  Commission  has 
decided  upon  the  construction  of  a  farm  and  industrial  prison  on 
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Wingdale  site.  To  continue  the  programme  of  the  Commission 
both  at  Sing  Sing  Prison  and  at  Wingdale,  I  have  recommended 
to  the  Legislature  in  my  Tentative  Appropriation  Act  a  further 
appropriation  of  $100,000  for  Sing  Sing  Prison  and  a  further 
appropriation  of  $350,000  for  the  new  prison  at  Wingdala  Appro- 
priations made  and  recommended  for  Sing  Sing  Prison  in  the 
three  years  total  $500,000,  and  the  total  authorizations  are 
$1,525,000.  For  Wingdale,  the  totals,  including  the  present  Ten- 
tative Appropriation  Act,  are :  authorizations  —  $1,750,000 ; 
appropriations  — $550,000. 

Becognizing  the  importance  of  the  co-ordination  of  the  Execu- 
tive and  Legislative  branches  of  the  government,  extending  over  a 
sufficiently  long  period  of  years  systematically  to  reconstruct  and 
develop  the  hospital  and  charitable  institutions  the  Legislature  of 
1917,  by  chapter  238,  created  the  Hospital  Development  CJommis- 
sion.  This  commission  has  since  its  organization  made  an  inten- 
sive study  of  the  needs  of  these  institutions  both  as  to  repairs 
which  will  restore  the  existing  structures  to  a  decent  condition  for 
safe  and  sanitary  use,  and  also  as  to  new  construction  which  will 
within  the  period  of  ten  years  not  only  eliminate  the  present  over- 
crowding, but  will  adequately  provide  for  the  expected  increase 
of  inmate  population  within  that  period. 

The  recommended  allowances  both  for  repairs  and  construction 
for  these  institutions,  included  in  my  Tentative  Appropriation 
Act,  reflect  the  programme  of  the  Hospital  Development  Commis- 
sion for  its  first  year.  Because  of  the  fact  that  a  very  important 
feature  of  this  programme  is  to  fully  repair  the  existing  structures 
the  appropriations  for  the  working  force  of  the  institutions 
engaged  upon  repairs,  as  well  as  the  appropriations  for  materials 
and  supplies  used  in  repairs  have  been  transferred  in  the  Tenta- 
tive Appropriation  Act  from  the  maintenance  and  operation  classi- 
fication to  the  repair  classification.  To  the  extent  that  these 
changes  have  been  made,  the  maintenance  and  operation  appro- 
priations have  been  reduced  and  •  the  repair  appropriations 
increased  to  an  equal  amount,  as  compared  with  the  appropriations 

for  the  current  year. 
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The  transfer  of  appropriations  from  maintenance  and  operation 
to  repairs  under  this  plan  have  totaled  approximately  as  follows : 

For  the  Hospitals $404,826  00 

For  the  Charitable  Institutions 97,712  00 

For  the  Prisons 65,277  67 

Total  for  these  groups $567,815  67 


The  principal  items  of  the  programme  of  the  Hospital  Develop- 
ment Commission  for  the  insane  hospitals,  represented  by  recom- 
mended appropriations  in  my  Tentative  Appropriation  Act,  are 
as  follows: 

Central  Islip  State  Hospital:  An  authorization  of  $150,000 
and  an  appropriation  of  $50,000  for  additional  quarters  for  acute 
and  disturbed  patients.  For  new  central  heating  and  lighting 
plant  an  additional  appropriation  of  $100,000. 

Hudson  River  State  Hospital :  Additional  accommodations  for 
100  tubercular  patients,  an  authorization  of  $75,000  and  an 
appropriation  of  $50,000. 

Kings  Park  State  Hospital :  Total  appropriations  for  construc- 
tion of  $167,600,  the  principal  items  of  which  are  an  authoriza- 
tion of  $150,000  and  an  appropriation  of  $75,000,  for  additional 
accommodations  for  200  tubercular  patients  and  $35,000  for  water 
storage  reservoir  and  connections. 

Brooklyn  State  Hospital:  Total  appropriations  for  construc- 
tion of  $376,200,  the  principal  items  of  which  are  an  appropria- 
tion of  $200,000  for  the  construction  of  additional  accommoda- 
tions for  patients  to  complete  an  authorization  of  $300,000  granted 
in  1917 ;  the  appropriation  of  a  balance  of  $50,000  for  the  comple- 
tion of  chroniii  and  reception  buildings,  authorized  by  chapter  727 
of  the  Laws  of  1915;  an  item  of  $30,000  for  a  sewage  plant  for 
Creedmore  and  $10,000  for  repairing  buildings  at  Creedmore. 

Manhattan  State  HospitaJ :  Total  appropriations  for  construc- 
tion of  $170,500,  the  principal  items  of  which  are  an  authoriza- 
tion of  $100,000  for  a  new  dining-room  for  600  patients  of  which 
$70,000  is  appropriated  and  an  additional  appropriation  of  $400,- 
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000  for  additional  accommodation  for  380  patients  of  which 
$60,000  is  appropriated. 

Appropriations  nnder  the  jurisdiction  of  the  Hospital  Develop- 
ment Commission  are  recommended  for  the  development  of  plans' 
and  studies  hy  the  State  Architect  and  State  Engineer  and  by 
special  committees  of  the  Hospital  Development  Commission  for 
the  following:  Psychopathic  Hospital,  State  Hospital  at  Creed- 
more,  Central  Islip  State  Hospitd,  Kings  Park  State  Hospital, 
Utica  State  Hospital,  Many  Division. 

The  principal  appropriations  recommended  for  the  charitable 
institutions  are  those  for  continuing  the  development  of  Letch- 
worth  Village  inaugurated  by  the  authorizations  and  appropria- 
tions for  last  year.  For  these  purposes  I  recommend  a  total  of 
appropriations  of  $605,500. 

The  FoBic  of  the  Appeopriation  Bill 

I  repeat  this  year  the  request  which  I  made  in  my  Budget  Esti- 
mate last  year  that  the  appropriation  bill,  as  approved  by  the 
Legislature,  follow  the  form  of  my  Tentative  Appropriation  Act, 
by  carrying  in  one  place  in  the  bill  the  appropriations  for  each 
department,  institution  or  unit  and  showing  extension  totals  for 
each  subdivision  and  class  of  expenditure  together  with  totals  for 
each  department  or  unit.  While  the  appropriation  bills,  as  passed 
by  the  L^islatures  of  1916  and  1917,  included  the  principal 
features  essential  to  a  properly  segregated  act,  they  were  prac- 
tically impossible  of  ready  analysis  and  study  by  the  public  owing 
to  the  fact  that  extension  totals  were  not  included  and  also  to  the 
fact  that  in  many  instances  appropriations  for  the  same  units  of 
government  were  placed  in  diif erent  parts  of  the  bill.  This  form 
of  appropriation  makes  difficult,  except  for  those  who  have  adding 
machines  and  a  corps  of  clerks  available,  any  study  of  the  bill 
itself  or  a  comparison  of  its  allowances  with  previous  appropria- 
tions. 

The  l^slative  bill  in  those  features  to  which  I  have  called 
attention  follows  a  legislative  custom  which  had  little  to  recom- 
mend it  and  because  of  those  features  defeats  the  full  accoinpliRb- 
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ment  of  the  purposes  of  segregated  and  classified  appropriationfl 
otherwise  excellent  in  form  as  accepted  by  the  Legislature  for  the 
past  two  years. 

I  again  ask  favorable  consideration  of  a  recommendation  made 
last  year  under  this  heading,  namely — that  allowances  for  con- 
struction or  repairs,  except  where  needed  for  emergency  work, 
should  become  available  as  of  the  first  day  of  the  fiscal  year ;  also 
that  where  increases  in  the  personal  service  over  allowances  in  my 
Tentative  Appropriation  Act  are  submitted  to  me  in  a  legislative 
bill,  that  the  existing  salary  of  each  employee  so  increased  be  set 
forth  in  one  item  and  the  proposed  increase  in  compensation  be  set 
forth  in  another  item  inamediately  following. 

Highway  Maintenancb 

The  appropriations  for  the  maintenance  and  repair  of  State 
and  county  highways  recommended  in  my  Tentative  Appropria- 
tion Act  aggregate  $5,400,000  for  the  nine  divisions  of  the  depart- 
mental maintenance  work  of  the  State.  The  recommended  appro- 
priations are  $775,000  greater  than  the  allowance  for  the  same 
purposes  by  the  Legislature  of  1917,  but  with  the  advanced  prices 
of  all  materials  and  labor,  I  am  informed  the  increase  represents 
the  power  to  purchase  little,  if  any,  more  actual  work  than  was 
obtainable  under  the  previous  appropriation. 

While  I  have  not  given  favorable  consideration  generally  to 
those  appropriations  which  will  call  large  groups  of  men  from  the 
fields  of  industry  directly  contributing  to  the  success  of  the  war, 
I  feel  that  such  maintenance  of  our  State  highways,  as  is  neces- 
sary to  prevent  their  deterioration,  is  of  vital  importance  under 
existing  conditions  of  partial  failure  of  our  railroad  transportation. 

By  recommending  liberal  appropriations  for  the  purchase  and 
rental  of  maintenance  and  repair  plant,  and  by  making  all  the 
maintenance  appropriations  available  for  departmental  labor,  I 
have  encouraged  the  idea  that  much  of  the  work  on  State  roads 
should  be  done  by  gangs  of  State  employees  rather  than  depend 
upon  contractors  as  has  heretofore  been  the  practice  for  the  heavier 
kind  of  repair  and  reconstruction.    I  am  also  of  the  opinion  that 
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the  work  of  these  gangs  could  be  so  regulated  by  the  Division 
Engineers  as  to  release  the  men  when  needed,  both  for  the  planting 
and  harvesting  season  in  the  fanning  districts,  without  seriously 
interfering  with  the  departmental  work.  If  that  could  be  done, 
the  organization  of  these  gangs  could  be  made  a  great  aid  to  the 
food  production  of  the  State  while  at  the  same  time  assuring 
proper  maintenance  of  our  highways. 

COMPABATIVB    STATEMENT    AND    ESTIMATE    OP    THE    SxATB 

COMPTBOLLEB 

I  attach  to  this  Budget  Estimate  and  make  a  part  thereof  a 
statement  of  the  State  Comptroller  marked  as  follows: 

Exhibit  A 

Comparative  statement  furnished  by  the  State  Comptroller  of 
the  actual  and  estimated  revenues,  receipts  and  expenditures  for 
general  purposes  of  government  for  the  three  years  and  nine 
months  ending  June  30,  1918,  together  with  statement  of  esti- 
mated resources  to  meet  general  budget  appropriations  of  the 
Legislature  of  1918. 

Statistical  Statements  Attached  to  this  Budget  Estimate 

For  the  purpose  of  placing  before  the  Legislature  in  condensed 
form,  information  of  value  in  studying  both  the  Compilation  of 
Desired  Appropriations  and  the  Tentative  Appropriation  Act, 
which  I  transmitted  to  the  Legislature  with  my  annual  message 
on  January  2,  1918,  as  well  as  information  with  respect  to  appro- 
priations of  the  Legislatures  of  1915,  1916  and  1917, 1  have  added 
to  this  document  the  following  exhibits : 

Exhilit  B 

Comparison  by  class  of  expenditure  of  the  appropriations 
included  in  the  Governor's  Tentative  Appropriation  Act.  to  the 
Legislature  of  1918,  with  the  appropriations  by  the  Legislature  of 
1917,  and  with  appropriations  desired  from  the  Legislature  of 
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1918  by  the  variouB  departments,  institutions  and  officers  of  the 
State. 

(A  —  Appropriations  for  current  and  regular  expenses.) 

(D  —  Appropriations  for  deficiencies.) 

(S  —  Special  Appropriations.) 

Exhibit  0 
Eecapitulation  of  Exhibit  B. 

Exhibit  D 

The  departmental  totals  of  the  Governor's  Tentative  Appropria- 
tion Act  for  1918-19  collated  into  parts  comparable  With  the 
Legislative  Appropriation  Act  of  1917. 

Exhibit  E 

Appropriations  of  the  Legislature  of  1915  and  1916;  also 
appropriations  of  the  Legislature  of  1917  compared  with  the 
departments'  requests  for  1918-19;  appropriations  recommended 
in  the  Governor's  Tentative  Appropriation  Act  of  1918,  all  shown 
by  departments  and  institutions  and  by  functional  groups. 

Chablss  S.  Whitman. 
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William  J.  Bsabdblet  v.  State  of  New  Yobk 


No.  14609 

(Decided  Noyember  27,  1917) 

In  compiitiiig  the  feee  that  ehottld  be  allowed  a  ■ttperriting  architect  for  hie 
ezpeneei  and  lerricee  in  deeignlng  and  conetmcting  a  State  prison  for  the 
State  of  New  York  the  basis  of  the  amount  that  can  be  allowed  him  stated. 

What  aflowance  should  be  made  to  the  architect  in  such  case  where  after  the 
beginning  of  the  work  in  one  location  the  State  changes  the  location  of 
the  proposed  institution  to  another  portion  of  the  State. 

Claim  not  barred  by  Statute  of  Limitations. 

The  State,  by  chapter  718  of  the  Laws  of  1905,  authorized  the  Governor 
to  appoint  a  commiaeion  to  inquire  as  to  the  most  practical  method  of 
providing  modem  prison  buildings  for  the  occupation  by  and  care  of 
prisoners  of  the  State.  Such  a  commission  was  duly  appointed  and  made 
its  report  to  the  Legislature  in  1906,  recommending  a  new  prison  to  take 
the  place  of  Sing  Sing,  outlining  its  location  so  that  it  should  be 
located  south  of  Poughkeepeie.  Under  the  recommendation  of  the  com- 
nds8i<m  the  Legislature  enacted  chapter  670  of  the  Laws  of  1906, 
establishing  a  new  State  prison  in  plav#  .i  Sing  Sing,  to  be  erected  on 
a  site  to  be  thereafter  chosen  and  creating,  to  carry  this  proposition  into 
effect,  a  commission  to  be  known  as  the  Commission  on  New  Prisons. 
This  commission  selected  as  the  site  of  the  proposed  prison  Bear  Moun- 
tain, located  near  lona  island,  on  the  west  bank  of  the  Hudson  river, 
containing  about  500  acres  of  land  and  crossed  by  the  West  Shore  rail- 
road upon  the  river  frontage. 

In  furtherance  of  the  new  project  the  Legislature,  by  chapter  521  of 
the  Laws  of  1907,  amoided  chapter  670  of  the  Laws  of  1906  by  increas- 
ing the  powers  of  the  Commission  on  New  Prisons  and  providing  for  the 
preparation  of  the  site  and  grounds  by  convicts  transferred  from  other 
prisons  to  do  the  necessary  work  of  building,  grading  and  excavating.  This 
statute  also  directed  the  State  Architect  to  advertise  for  designs,  plans, 
specifications  and  estimates  for  the  construction  of  the  necessary  build- 
ings. The  claimant  herein,  William  J.  Beardsley,  duly  entered  into  the 
competition  called  for  under  the  law  and  was  the  successful  competitor. 
In  June,  1908,  he  began  his  work  on  the  prison  site  at  Bear  Mountain 
and  was  subsequently  directed  to  prepare  working  drawings,  etc.,  for 
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the  entire  prison  plant  excepting  three  buildings  and  a  wall.  His  plans 
were  accepted  by  the  Commission  which  in  November  of  that  year  entered 
into  a  written  agreement  with  the  claimant  which  is  set  forth  in  the 
findings. 

In  1910  the  Commission  adopted  a  resolution  directing  claimant  not 
to  do  any  more  wprk  of  a  permanent  nature  at  Bear  Mountain  and  there- 
after that  site  was  acquired  by  the  Palisades  Park  Commission  and  a 
now  site  chosen  for  the  proposed  prison.  Chapter  365  of  the  Laws  of 
1910  gave  authority  to  the  Commission  to  seek  a  new  site  for  the  new 
prison  and  to  discontinue  the  construction  of  that  at  Bear  Mountain. 
Under  this  statute  the  Commission  on  New  Prisons  selected  Wingdale 
as  a  site  for  constructing  the  prison  plant  and  this  site  was  acquired 
June  9,  1910.  The  contract  for  the  construction  of  the  prison  plant  with 
the  exception  of  six  buildings  was  awarded  to  the  P.  J.  Carlin  Construc- 
tion Company  for  $2,196,000,  together  with  an  additional  sum  of  $698,000 
if  these  six  buildings  were  erected  by  the  contractor.  In  connection  with 
the  Carlin  contract  the  claimant  had  done  a  great  deal  of  professional 
work  in  regard  to  both  the  Bear  Mountain  and  the  Wingdale  sites,  but 
in  April,  1912,  the  members  of  the  Commission  resigned  as  the  result  of 
the  opposition  of  the  Governor  to  the  Wingdale  location.  There  being 
then  practically  no  commission  the  Carlin  Construction  Company,  which 
had  done  work  upon  the  Wingdale  proposition,  ceased  work  because  its 
bills  had  remained  unpaid. 

The  Commission  on  New  Prisons  on  November  21,  1911,  adopted  a 
resolution  directing  said  claimant  to  stop  all  work  for  the  Harlem  prison 
at  Wingdale.  In  the  spring  of  1912  the  contractor  recommenced  work  on 
the  construction  at  Wingdale  and  on  May  seventh  claimant  checked  up 
on  this  work  and  furnished  the  Carlin  Construction  Company  a  certifi- 
cate on  the  estimate.  The  claimant's  contract  with  the  State  was  in 
effect  from  the  time  that  the  construction  company  ceased  work  until  the 
passage  of  the  Sage  bill  (Laws  of  1916,  chapter  594)'  and  during  such 
period  claimant  was  ready  and  willing  to  complete  his  services  under 
the  contract.  The  various  sums  paid  to  him  by  the  State  as  his  commis- 
sions in  connection  with  the  new  prison  are  specifically  set  forth  in  the 
findings  of  fact. 

Held,  that  there  is  a  balance  due  to  claimant  from  the  State  of  New 
York  for  services  rendered,  money  expended  and  damages  suffered  in  the 
sum  of  $41,107.26;  that  the  Statute  of  Limitations  has  not  become  a  bar 
to  any  of  the  items  in  the  report  herein  found  to  be  due  and  owing  from 
the  State  to  the  claimant.  As  the  damages  allowed  in  the  report  were 
unliquidated  no  interest  has  been  allowed  until  judgment  is  entered  upon 
the  report. 

Claim  against  the  State  of  New  York  arising  from  the  failure 
of  the  State  to  pay  William  J.  Beardsley,  superintending  architect, 
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for  services  rendered  as  such  architect  in  connection  with  a  pro- 
posed new  prison  on  Bear  Mountain  and  at  Wingdale. 

The  matter  of  this  claim  was  referred  by  the  Court  of  Claims  to 
Judge  Albert  Haight,  as  official  referee,  and  after  full  investiga- 
tion Judge  Haight  filed  with  the  court  his  formal  report  as 
follows : 

To  the  Honorable,  Ths  Court  of  Claims  of  the  State  of  New  York: 

Gbntlemew. — On  the  27th  day  of  February,  1917,  your  Honor- 
able Court,  by  an  order  of  that  date,  appointed  me  official  referee 
to  hear,  try  and  determine  the  issues  involved  in  Claim  No.  14609, 
filed  by  William  J.  Beardsley  against  the  State  of  New  York, 
which  order  and  claim  are  on  file  in  the  office  of  the  clerk  of  your 
Honorable  Court.  On  the  5th  day  of  April,  1917,  at  the  time  and 
place  appointed  for  the  trial  of  the  issues  involved  in  the  afore- 
mentioned claim,  there  appeared  before  me  as  referee,  at  the  Edu- 
cation Building  in  the  city  of  Albany,  the  claimant,  William  J. 
Beardsley,  attended  by  his  counsel,  Ainsworth,  Carlisle  &  Sulli- 
van, and  on  behalf  of  the  State  there  appeared  the  Attorney- 
General,  Hon.  Egburt  E.  Woodbury,  by  Harold  J.  Hinman,  Esq., 
and  Henry  P.  Nevins,  Esq.,  Deputy  Attorneys-General.  There- 
upon the  oath  of  the  referee,  prescribed  by  law,  was  waived  by 
the  stipulation  of  all  of  the  parties,  and  the  trial  of  the  case  then 
commenced  and  continued  from  time  to  time  upon  divers  subse- 
quent days  by  adjournments  agreed  upon  by  the  parties,  and  at 
the  times  and  places  specified  in  the  minutes,  in  the  city  of  Albany, 
city  of  'New  York,  and  at  my  office  in  the  city  of  Buffalo,  until  the 
evidence  was  closed  and  the  case  finally  submitted  to  me  by  the 
attorneys  at  my  office  in  the  city  of  Buffalo  on  the  25th  day  of 
September,  1917,  but  with  the  reservation  that  briefs  may  be 
thereafter  filed,  which  briefs  were  finally  received  by  me  on  the 
13th  day  of  November,  1917. 

Now,  after  hearing  John  N.  Carlisle,  Esq.,  attorney  for  claim- 
ant, and  Henry  P.  Nevins,  Esq.,  Deputy  Attorney-General,  on 
behalf  of  the  State,  and  due  deliberation  having  been  had  upon 
the  questions  involved,  I  do  find  and  decide  as  follows : 
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FiiTDurGs  OF  Fact 
The  findings  of  fact  in  substance  were  as  follows: 

I 

The  L^slature  of  the  State  of  New  York,  by  chapter  718  of 
the  Laws  of  1905,  passed  an  act  authorizing  the  Gbvemor  of  the 
State  to  appoint  a  commission  of  five  citizens  to  inquire  as  to  the 
most  practical  method  of  providing  modem  prison  buildings  for 
the  care  and  occupation  of  the  prisoners  of  the  State.  Pursuant 
to  such  statute,  the  Governor  appointed  the  State  Superintendent 
of  Prisons,  C.  V.  Collins ;  Ex-State  Treasurer  John  G.  Wickser, 
Edwin  C.  Holler,  Dr.  Samuel  J.  Barrows  and  Hon.  William  E. 
Wheeler,  a  former  member  of  the  Legislature,  as  such  Commis- 
sion, who  after  investigating  the  subject,  made  a  report  to  the 
Legislature  in  1906,  in  which  the  Commission  recommended  a 
new  prison  to  take  the  place  of  Sing  Sing,  and  that  it  should  be 
located  south  of  Poughkeepsie  on  a  site  of  not  less  than  500 
acres,  located  with  a  view  of  having  proper  water  supply,  good 
drainage,  and  both  water  and  railway  communication. 

II 

Pursuant  to  the  recommendation  of  the  Commission,  mentioned 
in  the  above  finding,  the  Legislature,  by  chapter  670  of  the  Laws 
of  1906,  passed  an  act  establishing  a  new  State  prison  to  take  the 
place  of  Sing  Sing  prison  on  a  site  to  be  thereafter  selected,  and 
empowered  the  Governor  to  appoint  a  commission  of  not  less  than 
three  nor  more  than  five  persons  to  carry  into  effect  the  provisions 
of  the  act,  which  Commission  was  to  be  known  as  the  Commission 
on  New  Prisons,  and  it  was  authorized  to  appoint  one  of  its 
members  president,  and  also  to  elect  a  secretary  and  employ  neces- 
sary clerical  assistance  and  fix  their  compensation.  It  was  further 
made  the  duty  of  such  Commission  to  select  a  suitable  site  for 
such  new  State  prison  to  contain  not  less  than  500  acres  in  the 
eastern  part  of  the  State,  south  of  Poughkeepsie;  to  prepare  the 
grounds  so  purchased  for  use  as  a  site  for  a  State  prison  plant ; 
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to  provide  a  temporary  water  supply, to  be  available  during  the 
work  of  construction;  to  determine  what  buildings  are  necessary 
to  be  erected  thereon  in  order  to  prepare  the  same  for  use  as  a 
State  prison,  and  to  act  as  a  board  of  managers  in  the  erection 
of  such  buildings  and  in  the  expenditure  of  all  moneys  herein 
or  hereafter  appropriated  to  the  purchase  and  improvCTient  of 
stich  site,  and  further  that  prison  labor  shall  be  employed  in  such 
work  of  preparation  and  construction  as  far  as  practicable.  Pur- 
suant to  such  statute,  the  Governor  appointed  a  Commission  of 
five  persons,  who  duly  qualified  and  entered  upon  their  duties  as 
such  Commissioners,  and  thereupon  selected  the  Bear  Mountain 
site  located  near  lona  island  on  the  west  bank  of  the  Hudson 
river,  containing  about  500  acres  of  land  and  crossed  by  the  West 
Shore  railroad  upon  the  river  frontage. 

Ill 

The  Legislature,  by  chapter  521  of  the  Laws  of  1907,  amended 
chapter  670  of  the  Laws  of  1906  by  adding  to  the  duties  of  the 
Commission  on  New  Prisons  the  power  to  erect  a  temporary 
barracks  for  the  custody  of  prisoners  transferred  from  other 
prisons  and  directing  them  to  build  temporary  barracks,  bams, 
shops  and  stockade;  necessary  grading  and  excavating;  the  pur- 
chase of  material  for  all  such  work ;  the  grading  and  instruction 
of  prisoners  employed  thereon;  the  purchase  of  necessary  tools, 
implements  and  supplies ;  the  superintendence  of  such  work ;  and 
the  preparation  of  plans,  specifications  and  estimates;  $125,000 
in  addition  to  that  which  had  been  before  appropriated,  or  so 
much  thereof  as  may  be  necessary,  was  appropriated  for  the  carry- 
ing on  of  the  work.  The  L^islature  further  provided  that  the 
State  Architect  shall  make,  under  the  directions  of  the  Commis- 
sion, floor  plans  of  the  building  which  it  shall  determine  neces- 
sary to  erect  on  such  site,  showing  in  a  general  way  their  require- 
ments. When  such  plans  shall  have  been  prepared  the  said  Com- 
mission shall  give  notice  by  advertisement  in  not  less  than  five 
daily  newspapers  published  in  the  State  that  the  furnishing  of 
designs,  plans,  specifications  and  estimates  for  the  construction  of 
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such  buildings  which  shall  be  of  sudi  fire  proof  construction  as 
the  Commission  shall  determine  and  not  to  cost  in  the  aggre- 
gate more  than  $2,000,000  and  intended  to  meet  the  requirements 
of  a  State  prison  plant  capable  of  housing  not  less  than  1,400 
prisoners  and  furnishing  necessary  shops  for  their  industrial 
employment  and  such  other  buildings  as  the  Commission  may 
determine  to  be  necessary,  open  to  public  competition.  The  act 
further  provided  for  the  making  of  necessary  rules  and  r^ula- 
tions  governing  such  public  competition,  for  the  selection  of  the 
plans  and  specifications,  and  for  an  award  to  the  successful  com- 
petitor. 

Pursuant  to  the  foregoing  act,  the  Commission  on  New  Prisons 
did  prescribe  rules  and  regulations  governing  the  competition  for 
ardiitectural  designs,  plans,  specifications  and  estimates  for  the 
construction  of  such  new  prison  plant,  specifying  therein  nineteen 
buildings  with  prison  wall  required  to  be  erected  on  such  site, 
together  with  the  capacity,  requirements,  and  approximate  floor 
space  of  each,  provided  that  the  author  of  the  design  determined  to 
have  the  highest  merit  should  be  appointed  architect  of  the  build- 
ing and  that  he  would  be  paid  the  customary  fee  therefor,  as 
set  forth  in  the  schedule  of  minimum  charges  theretofore  estab- 
lished by  the  American  Institute  of  Architects.  The  successful 
design  became  the  property  of  the  State;  the  only  compensation 
for  it  should  be  the  appointment  of  the  author  as  architect 

IV 

The  Legislature,  by  chapter  214  of  the  Laws  of  1908,  author- 
ized the  Commission  on  New  Prisons  to  ejnploy  the  author  of  the 
plans  receiving  first  award  as  architect,  and  to  revise  the  details 
of  said  plans,  to  supervise  the  erection  of  said  buildings  and  to 
perform  such  other  duties  in  connection  with  the  erection  of  such 
buildings  as  the  Commission  shall  determine. 

V 

The  claimant,  with  thirty-three  others,  entered  into  competi- 
tion,  submitting  maps  and  drawings  for  the  new  prison,  con- 
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sisting  of  sixteen  sheets,  together  with  detailed  specifications  of 
material,  labor,  apparatus  and  devices  throughout  the  construc- 
tion of  said  buildings,  together  with  a  description  of  said  proposed 
prison  plant;  also  detailed  estimates  of  all  work  and  cost.  The 
plans  and  specifications  so  submitted  by  the  claimant  were  subse- 
quently determined  to  have  the  highest  order  of  merit  and  were 
duly  accepted  by  the  Commission,  and  the  award  thereimder 
was  made  to  him  on  or  about  June  27,  1908,  and  thereupon  the 
new  Commission  of  Prisons  adopted  a  resolution  that  the  claim- 
ant as  the  author  of  the  plans,  designated  as  first  choice,  be 
employed  to  revise  the  details  of  said  plans,  to  supervise  the 
erection  of  the  building  of  the  new  State  prison  to  take  the  place 
of  Sing  Sing  in  accordance  therewith,  or  as  may  be  modified 
by  the  Commission,  and  perform  such  other  duties  as  architect 
in  connection  with  the  erection  of  such  buildings  as  the  said  Com- 
mission shall  determine,  and  on  the  same  day  the  Commission 
adopted  a  resolution  making  the  claimant  the  superintendent  of 
the  work  on  the  site. 

VI 

On  June  30,  1908,  thereafter,  the  claimant,  pursuant  to  direc- 
tion and  resolution  of  the  Commission,  began  work  on  the  prison 
site  at  Bear  Mountain,  clearing  the  site  by  means  of  convict 
labor,  which  work  included  the  erection  of  temporary  barracks 
and  stockade  for  the  convicts,  the  cutting  of  timber,  building  of 
roads,  constructing  temporary  water  supply,  temporary  sewerage 
and  remodeling  of  buildings  on  site  for  the  occupancy  of  convict 
laborers  and  guards. 

VII 

On  October  5,  1908,  claimant  was  by  resolution  of  the  Commis- 
sion authorized  to  prepare  working  drawings  and  specifications 
of  the  entire  prison  plant  on  plans  approved  by  the  Commission, 
excepting  the  hospital,  recreation  building,  warden's  residence 
and  wall.  He,  therefore,  prepared  contour  maps  of  the  Bear 
Mountain  site,  preliminary  studies,  working  drawings  and  speci- 
fications for  Bear  Mountain  prison,  consisting  of  forty-six  sheets 
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of  preliminary  studies  and  sixty-two  sheets  of  working  drawings, 
which  were  submitted  to  the  Commission  and  were  approved  by  it. 

VIII 

On  the  13th  day  of  November,  1908,  the  new  Prieon  Commisr 
sion,  as  party  of  the  first  part,  entered  into  a  written  agreement 
with  the  claimant,  as  party  of  the  second  part,  the  exact  terms 
of  which  are  given  in  this  finding. 

At  a  regular  meeting  of  the  Commission  on  New  Prisons  of 
the  State  of  New  York,  appointed  pursuant  to  law,  which  meet- 
ing was  regularly  called  and  held  at  Sing  Sing  prison,  Ossining, 
N.  Y.,  on  the  13th  day  of  November,  1908,  at  which  were  present 
Charles  F.  Howard,  Cornelius  V.  Collins,  Samuel  J.  Barrows, 
Elisha  M.  Johnson  and  Thomas  W.  Hynes,  due  notice  having 
been  given  to  all  the  members. 

The  following  resolutions  were  adopted: 

"  Resolved,  First,  That  a  contract  be  made  and  entered  into  in 
writing  by  said  Commission  and  said  William  J.  Beardsley,  and 
that  he  be  employed  as  architect  to  make  plans  and  specifications 
and  superintend  the  work  of  building  the  New  State  Prison  for  the 
State  of  New  York  upon  the  site  selected  by  said  Commis- 
sion in  Bockland  county,  and  that  said  contract  entered  into 
shall  be  in  form  as  the  contract  marked  '  Contract  Between  the 
Commission  on  New  Prisons  and  William  J.  Beardsley,'  filed 
with  said  Commission  and  endorsed  by  its  secretary ;  and 

'*  Resolved,  Second,  That  the  president  and  secretary  of  said 
Commission  sign  and  execute  said  contract  for  said  Commission. 

"  A  true  copy.  GEO.  McLAUGHLIN, 

''  Secretary/* 

IX 

The  Legislature,  by  chapter  447  of  the  Laws  of  1909,  among 
other  things,  provided  that  there  should  be  appropriated  the  sum 
of  $150,000,  or  so  much  thereof  as  may  be  necessary,  for  the 
purpose  of  doing  the  preliminary  work  of  preparing  the  site  of 
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8ucli  new  prison,  for  the  maintenance  and  guarding  of  prisoners, 
etc.,  and  for  the  additional  amount  required  to  grade  a  side  track 
at  West  Shore  railroad,  for  grading  the  site  and  constructing  roads 
thereon,  and  for  other  necessary  work  to  carry  into  effect  the  pro- 
visions of  this  act.  It  also  provided  that  the  Commission  is  hereby 
authorized  to  enter  into  a  contract  for  the  erection  and  completion 
of  such  prison  plant  upon  terms  believed  by  the  Commission  to  be 
most  advantageous  to  the  State,  at  a  total  cost  not  exceeding  the 
sum  of  $2,000,000  for  the  buildings  and  for  the  heat,  light 
and  power  equipment,  not  including  the  grading  or  other  pre- 
liminary work,  or  the  cost  of  the  site,  or  architectural  super- 
vision, or  for  so  much  of  said  plant  as  can  be  constructed  for  said 
sum.  The  act  further  provided  that  the  previous  acts  of  the 
CommiBsion  in  employing  an  architect  who  has  submitted  plans 
are  hereby  l^alized,  ratified  and  confirmed,  and  the  Commission 
is  hereby  authorized  to  extend  its  employment  to  cover  the  addi- 
tional expenditure  herein  authorized.  It  also  provided  that  the 
Commission  is  authorized  to  employ  prisoners  to  do  so  much  of 
the  labor  in  the  construction  of  the  plant  as  in  its  judgment  will 
be  to  the  advantage  of  the  State. 

X 

On  January  21,  1910,  the  Commission,  by  resolution,  directed 
claimant  not  to  do  any  more  work  of  a  permanent  nature  at 
Bear  Mountain  site  that  would  need  to  be  undone  in  case  of 
removal,  and  thereafter  the  Bear  Mountain  site  was  acquired  by 
the  Palisades  Park  Commission  and  a  new  site  for  the  erection 
of  the  prison  plant  was  acquired. 

XI 

When  the  change  from  the  Bear  Mountain  site  was  deter- 
mined, no  contract  for  the  erection  of  buildings  at  Bear  Moun- 
tain had  been  made,  or  any  of  the  permanent  buildings  embraced 
in  the  plans  and  specifications  had  been  constructed,  but  under 
the  directions  and  resolution  of  the  Commission,  the  daunant 
had  by  the  means  of  convict  labor  cleared  the  site,  built  roads, 
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erected  temporary  structures  for  the  accommodation  of  convicts 
during  construction,  and  had  made  contour  maps,  plans  and 
specifications  for  grading,  had  erected  an  ice  house  and  dam  and 
had  constructed  a  temporary  bake  shop,  repairs  of  the  warden's 
residence,  stable,  temporary  power  house  and  power  plant,  a 
temporary  water  supply  system,  a  trolley  road  system,  an  electric 
light  plant,  railroad  siding,  including  rock  excavation  and  grad- 
ing, drafting  and  designing  and  purchase  of  a  bridge,  purchase 
of  tools  and  machinery,  supervision  of  repairs  to  prison  boat, 
purchase  of  supplies  for  convicts,  and  had  general  superintendeince 
of  all  preliminary  work  at  said  site. 

XII 

At  a  meeting  of  the  Commission  on  July  7,  1908,  at  which 
the  claimant  herein  was  present,  the  claimant  herein  stated  that 
the  man  whom  he  would  have  on  the  premises  could  do  all  the 
superintending  necessary  this  year,  without  additional  expense 
to  the  State ;  if  he  superintended  this  preliminary  work  the  only 
cost  to  the  State  would  be  the  regular  fees  as  architect  (which 
is  5  per  cent  on  the  cost  of  this  work),  this  to  include  the  build- 
ing of  a  trolley  line.  At  that  same  meeting  Commissioner  John- 
son moved  that  the  superintendence  of  the  work  on  the  site  until 
further  notice  be  under  William  J.  Beardsley  as  architect;  the 
motion  having  been  duly  seconded  by  Commissioner  Hynes,  was 
carried.  Thereupon,  in  answer  to  a  question  of  one  of  the  Com- 
missioners as  to  the  work  that  he  thought  should  be  done  during 
that  season,  he  stated  in  substance  that  "he  would  recommend 
the  clearing  of  the  land  on  the  site,  the  construction  of  a  trolley 
line,  including  a  temporary  power  house,  the  construction  of  a 
reservoir  for  the  water  supply,  arrangement  with  the  railroad 
company  for  a  dock  and  side  tracks,  the  building  of  a  section  of 
a  shop  and  the  removal  of  the  old  ice  house ;"  he  stated  that  he 
would  furnish  an  estimate  of  the  cost  later.  That  pursuant  to 
the  offer  of  the  claimant  so  made  and  accepted  by  the  Commission, 
the  claimant  did  continue  the  supervision  of  the  work  of  the  clear- 
ing of  the  site  and  the  construction  of  the  temporary  structure 
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required  until  the  termination  of  the  work  upon  the  Bear  Moun- 
tain site,  as  hereinbefore  stated. 

XIII 

That  from  time  to  time  he  made  reports  to  the  Commission  of 
the  cost  of  the  work  performed,  the  amount  of  which  was  audited 
by  the  Commission  and  paid,  together  with  his  5  per  cent  commis- 
sion upon  such  cost ;  that  the  amount  of  the  commission  so  paid  to 
him  amounted  in  the  aggr^ate  to  $4,755.55;  that  from  time  to 
time  thereafter  the  claimant  made  further  reports  to  the  Com- 
mission and  estimates  of  expenditures,  on  which  his  commissions 
of  5  per  cent  have  not  as  yet  been  paid,  and  which  amount  in  the 
aggr^ate  to  the  sum  of  $279.26. 

XIV 

Chapter  365  of  the  Laws  of  1910,  which  became  a  law  May 
26,  1910,  directed  the  Commission  to  select  a  new  site  for  the  new 
prison  and  to  discontinue  the  construction  of  a  prison  plant  at 
Bear  Mountain.  All  existing  laws  in  relation  to  the  preparation 
of  the  site  for  a  prison  plant  and  the  construction  thereof,  and 
the  powers  and  duties  of  the  Commission  in  regard  thereto  were 
made  applicable  to  the  new  site  to  be  selected.  The  existing 
provisions  of  law  providing  plans  for  such  new  prison  plant  and 
authorizing  the  employment  of  the  architect  whose  plans  received 
the  first  choice  to  superintend  the  construction  of  such  prison 
were  made  applicable  to  the  construction  of  a  prison  plant  upon 
the  new  site.  It  was  further  provided  that  the  new  plant  should 
be  in  substantial  compliance  with  the  plans  selected  by  the  Board 
of  Award  as  its  first  choice,  except  as  the  same  may  be  modified. 
At  that  time  no  contract  had  been  let  for  the  construction  of  the 
permanent  buildings  constituting  the  plant  at  Bear  Mountain,  but 
the  claimant  had  prepared  the  working  plans  for  the  buildings, 
nineteen  in  number,  contemplated  by  the  original  drawings, 
together  with  the  specifications,  and  had  performed  all  work 
necessary  to  be  done  by  him  preliminary  to  the  letting  of  the  con- 
tract for  the  building  of  the  buildings  at  Bear  Mountain. 
State  Dept.  Reft. — Vol.  14        4 
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XV 

Pursuant  to  chapter  365  of  the  Laws  of  1910,  the  Coiinmissian 
on  New  PrisonB  selected  the  Wingdale  site  for  the  construction  of 
the  prison  plant,  which  site  was  acquired  by  the  State  on  or  about 
June  9,  1910,  and  thereupon  by  direction  of  the  Commission 
claimant  prepared  contour  maps  of  said  site  and  made  test  borings 
and  test  pits  to  determine  the  location  of  buildings  and  the  require- 
ments for  foundations,  prepared  detailed  sheets  showing  core  bor- 
ings and  reported  thereon  to  the  Commission  on  August  25  and 
September  26,  1910. 

XVI 

By  chapter  447  of  the  Laws  of  1909,  the  Legislature  increased 
the  limit  to  which  the  New  Prison  Commission  was  authorized 
to  expend  in  building  the  prison  plant  from  $2,000,000  to 
$2,200,000,  and  thereafter  and  on  the  26th  day  of  September, 
1910,  the  claimant  entered  into  a  supplemental  contract  with  the 
State^  of  which  the  report  contains  a  copy. 

XVII 

Pursuant  to  the  above-mentioned  contract  and  the  resolution 
of  the  Commission,  the  claimant  prepared  new  working  plans  and 
specifications  for  all  of  the  buildings  required  for  the  entire  prison 
plant,  excepting  the  isolated  hospital,  which  were  duly  approved 
and  the  Commission  adopted  the  plans  for  the  construction  of  the 
prison  plant  at  Wingdale  site  on  October  29,  1910, 

XVIII 

Claimant  prepared  and  submitted  to  the  Commission  a  detailed 
estimate  of  cost  of  construction  of  the  buildings  embraced  in  the 
foregoing  plans  and  specifications  and  advised  the  Commission  that 
all  of  said  buildings  could  not  be  constructed  for  $2,200,000,  and 
the  Commission  then  determined  to  ask  for  proposals  for  construc- 
tion of  all  the  buildings,  with  alternate  bids  submitted  as  to  sepa- 
rate estimates  for  deduction  from  the  cost  of  the  entire  plant, 
covering  1,  warden's  residence;  2,  recreation  building;  3,  south 
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industrial  shop;  4,  store  house;  5,  chapel;  6,  condemned  and 
punishment  prison. 


Thereupon  claimant  prepared  for  the  Commission  at  its  direc- 
tion advertisements  and  proposals  for  contractors  to  submit  bids 
for  the  construction  of  said  buildings,  provided  in  said  proposal 
for  bids  for  the  completion  of  all  the  buildings  and  alternate  bids 
submitted  as  to  separate  estimates  for  the  deductions  covering  the 
six  buildings  referred  to.  The  P.  J.  Carlin  Construction  Com- 
pany submitted  the  lowest  bid  as  follows:  For  the  construction 
of  all  the  buildings  embraced  in  the  proposal,  $2,894,000,  with 
separate  estimates  of  deductions  for  first,  warden's  residence, 
$49,000 ;  second,  recreation  building,  $45,000 ;  third,  south  indus- 
trial shop,  $234,000 ;  fourth,  store  house,  $88,000 ;  fi^fth,  chapel, 
$113,000;  »ixth,  punishment  prison,  $169,000, 


Pursuant  to  resolution  of  the  Commission,  the  contract  for  the 
construction  of  the  said  buildings  described,  less  the  warden's 
residence,  recreation  building,  south  industrial  shop,  store  house, 
chapel  and  condemned  and  punishment  prison,  was  awarded  to 
P.  J.  Carlin  Construction  Company  for  the  sum  of  $2,196,000, 
and  thereafter  and  on  December  28,  1910,  a  contract  between  the 
State  of  New  York,  acting  through  the  Commission  on  New 
Prisons,  and  P.  J.  Carlin  Construction  Company,  was  entered  into ; 
this  contract  provided  for  completion  by  August  30,  1913,  and 
also  provided  that  the  contractor  would  within  said  time  erect  the 
six  buildinfiB  for  which  separate  bids  had  been  made  in  its  pro- 
posal  for  the  additional  sum  of  $698,000,  if  the  Commission  gave 
notice  of  such  requirements  by  August  30,  1911.  The  Legislature 
never  made  an  appropriation  for  the  construction  of  the  six  build- 
ings omitted  from  the  contract,  and  consequently  the  Conunission 
did  not  give  notice  to  the  contractor  to  proceed  with  the  construc- 
tion thereo£ 
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XXI 

Beginning  with  January,  1911,  claimant  staked  out  the  build- 
ings, establisheli  the  bendi  marks  for  heights  and  furnished  a 
structural  engineer  and  superintendent  of  construction  at  the  site, 
who  supervised  all  of  the  work  of  the  contractor.  The  contractor 
in  1911  placed  the  foundations  of  the  north  industrial  building, 
blacksmith  shop,  and  foundations  for  the  boiler  house  stack  and 
excavation  for  the  cell  house,  and  continued  construction  with 
certain  intervals  of  suspension  granted  by  the  Commission  until 
April,  1912.  Claimant  prepared  and  certified  monthly  estimates 
for  the  contractor,  amounting  in  the  aggregate  to  about  $50,000, 
and  furnished  to  the  Commission  daily  reports  of  all  of  said  con- 
struction from  May  6,  1911,  to  May  9,  1912. 

XXII 

In  April,  1912,  the  members  of  the  Commission  resigned,  due 
to  a  diflference  of  opinion  between  the  Commission  and  the  Gov- 
ernor as  to  the  merits  of  the  Wingdale  location,  and  the  advisa- 
bility of  continuing  the  construction  of  the  prison  at  that  site  and 
the  refusal  of  the  Governor  to  approve  of  appropriations  made 
therefor  by  the  Legislature;  that  by  reason  of  such  vacancy  in 
the  Commission  the  estimate  of  the  Carlin  Construction  Com- 
pany, certified  by  claimant  May  9,  1912,  remained  unpaid,  and 
thereupon  the  Carlin  Construction  Company  cea6;ed  work  upon 
the  contract  and  subsequently  was  awarded  a  judgment  in  this 
court  for  its  damages  and  for  a  breach  of  the  contract  by  the  State, 

XXIII 

When  the  Carlin  contract  was  executed,  claimant  preceded,  under 
the  direction  of  the  Commission,  to  make  detail  drawings  for  the 
different  parts  of  the  buildings,  including  the  construction  features, 
finish  and  detail  work  required  under  the  specifications  forming  a 
part  of  the  Carlin  contract,  consisting  of  ninety-one  sheets ;  they 
were  fully  executed  and  furnished  prior  to  November  21,  1911. 
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XXIV 

Prior  to  November  21,  1911,  the  claimant  liad  received  from 
the  contractor  all  of  the  shop  drawings  required  to  be  made  undei 
the  specifications  for  all  of  the  buildings,  including  the  six  build- 
ings covered  by  the  option  in  the  Carlin  contract,  had  checked  ovei 
all  shop  drawings  and  plans,  made  all  necessary  amendments  and 
alterations  thereon,  finally  approved  the  same  and  furnished  the 
contractor  and  the  State  Architect  with  a  copy  thereof. 

XXV 

The  forgoing  services  of  claimant  substantially  completed  all 
work  under  his  contract  in  connection  with  the  construction 
embraced  in  the  Carlin  contract,  including  the  six  buildings 
covered  by  the  option,  except  architectural  supervision  of  the 
balance  of  the  construction  of  the  buildings  under  the  contract 

XXVI 

At  a  meeting  of  the  Commission  on  New  Prisons  held  at  Sing 
Sing  prison,  November  21,  1911,  the  following  resolution  was 
adopted: 

"  Resolved,  That  Mr.  Beardsley  be  directed  to  stop  all  work  on 
plans  and  all  architectural  work  for  the  Harlem  prison  at  Wingdale 
until  further  notice,  and  the  secretary  be  directed  to  so  notify  him 
in  writing." 

Subsequently,  the  clerk  of  the  Commission  served  upon  the 
claimant  herein  the  notice  specified  in  the  above  resolution,  and 
thereupon  the  claimant  continued  his  engineer,  Mr.  Smith,  upon 
the  plant  in  charge  of  the  office  and  the  property-  of  the  State  until 
the  meeting  specified  in  the  next  finding. 

Thereafter,  and  in  the  spring  of  1912,  the  contractor  recom- 
menced work  upon  the  construction  of  the  plant  at  Wingdale,  and 
on  May  seventh  claimant  checked  up  this  work,  passed  on  Carlin's 
application  for  estimate,  and  on  May  ninth  furnished  the  contrac- 
tor certificate  on  the  estimate.  Carlin's  work  ended  at  this  point, 
as  the  estimate  was  not  paid,  the  Commission  having  resigned. 
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XXVII 

After  the  meeting  of  the  Commissian  referred  to  in  the  last 
above  finding,  the  claimant  pursuant  to  a  direction  of  a  sub- 
committee appointed  at  that  meeting,  maintained  an  engineer  and 
superintendent  at  the  Wingdale  site  in  charge  of  the  o£Sce  occupied 
by  the  claimant,  who  rend^nred  daily  reports  to  the  Commission, 
supervised  all  construction  of  the  Carlin  Construction  Company, 
prepared  and  certified  estimates  therefor,  took  daily  water  readings 
and  reported  thereon  to  the  Commission,  and  after  the  Carlin 
Company  stopped  work  inventoried,  stored  and  protected  the  prop- 
erty and  materials  of  the  State  at  the  site,  and  with  the  aid  of  a 
farmer  employed  by  the  Commission  took  charge  of  and  preserved 
the  property  of  the  State  thereon  until  September,  1912,  nine 
months,  of  the  value  of  $100  per  month,  making  a  total  of  $900 ; 
that  such  services  were  proper  and  necessary. 

XXVIII 

From  the  time  that  the  Carlin  Construction  Company  ceased 
work  upon  tiie  site  and  until  the  passage  of  the  Sage  bill  (Laws  of 
1916,  chap.  694),  which  became  a  law  May  19,  1916,  claimant's 
contract  with  the  State  was  in  effect,  and  throughout  such  period 
claimant  waj3  ready  and  willing  to  complete  his  services  under  the 
contract 


During  the  intervening  period  mentioned  in  last  above  finding, 
the  claimant  attended  the  meetings  of  the  various  Commissions 
on  New  PrisouB,  prepared  estimates  for  said  Commissions  and 
the  Legislature  for  proposed  continuance  of  the  construction  of 
said  prison  plant,  attended  upon  the  Commission  and  conunittees 
of  the  Legislature  at  the  Wingdale  site  and  other  proposed  loca- 
tions, and  appeared  before  the  legislative  committees  and  the  Gov- 
ernor with  and  in  behalf  of  said  Commission. 


Upon  the  passage  of  the  act  of  1916,  above  referred  to,  the  duly 
constituted  State  authorities  having  control  of  the  subject  matter 
declined  to  continue  the  services  of  the  claimant  further  as  archi- 
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tect  for  the  construction  of  the  new  prison  and  thereupon  he 
elected  to  treat  his  contract  for  such  construction  as  broken  by 
the  State,  and  within  the  statutory  time  thereafter  filed  and  served 
upon  the  proper  authorities  the  claim  herein  under  considera- 
tion. 


For  the  preparation  of  woiking  plans  and  specifications, 
preparation  of  proposals  for  bids,  reoeiving  bids  and  checking 
the  same,  services  in  awarding  the  contract,  preparation  of  detail 
drawings,  cheeking  shop  drawings  for  the  work  embraced  in  the 
proposal  and  contract  of  the  Carlin  Construction  Company,  and 
supervision  of  the  construction  done,  claimant  earned  and  was 
entitled  to  be  paid  the  amount  of  6  per  cent  on  the  total  cost  of 
constructing  the  buildings  embraced  in  the  contract  of  the  Carlin 
Company,  $2,196,000,  less  what  it  would  have  cost  the  claimant 
for  furnishing  architectural  supervision  for  the  balance  of  the 
oonstruetion  of  the  buildings  under  the  Carlin  contract 

XXXII 

The  cost  to  the  claimant  for  furnishing  architectural  super- 
vision and  all  remaining  services  required  by  his  contract  for  the 
balance  of  the  construction  of  the  plant  under  the  Carlin  con- 
tract would  have  been  $11,250. 

XXXIII 

The  claimant  was  paid  on  account  of  his  commissions  under 
the  contract  for  constructing  the  plant:  September  18,  1908, 
$10,000 ;  January  23, 1909,  $10,000;  December  7,  1909,  $20,000; 
June  6,  1910,  $15,000;  making  a  total  of  $55,000.  At  the  time 
his  second  contract  was  executed,  changing  the  site  of  the  plant 
from  Bear  Mountain  to  Wingdale,  for  the  revision  of  plans  for 
such  change  he  was  paid,  November  11,  1910,  $30,000;  and  on 
December  23, 1910,  he  was  paid  $10,880.  Eliminating  from  such 
payments  the  $30,000  paid  for  the  change  of  the  plans,  there  was 
left  as  applicable  upon  his  contract  for  commissions  the  sum 
of  $65,880.     The  daimant^s  commission  wpon  the  amount  of  the 
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contract  as  let  to  the  Carlin  Oonstruction  Company,  $2,196,000, 
at  5  per  cent  would  be  $109,800.  Deducting  liierefrom  the  cost 
of  completing  the  contract,  $11,250,  would  leave  $98,550. 
Deducting  the  amount  paid,  $65,880,  from .  that  would  leave 
$32,670  balance  due  claimant  on  contract 

XXXIV 

Upon  the  request  of  the  Commissioners,  the  claimant  caused 
phot(^aphic  copies  to  be  taken  of  the  prison  plans  prepared  by 
him  for  the  Bear  Mountain  site  and  procured  the  same  to  be 
bound  in  book  form  and  presented  to  the  Commissioners  and  State 
officers;  that  the  cost  of  such  photographic  copies  paid  by  him 
was  the  sum  of  $281. 

XXXV 

The  claimant,  upon  direction  of  the  New  Prison  Commission, 
prepared  and  furnished  to  the  Conmiission  water  color  sketches 
of  the  proposed  prison  plant  and  buildings  to  show  the  effect  of 
the  use  of  gray  brick  for  exterior  construction,  in  order  to  enable 
them  to  determine  whether  gray  or  red  brick  should  be  used  in 
the  construction  of  the  buildings  of  the  plant;  the  value  of  such 
services  was  the  sum  of  $700. 

XXXVI 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
prepared  and  furnished  to  the  Commission  blanks  for  the  making 
of  estimates  for  the  work  at  the  Bear  Mountain  site,  for  which 
services  the  value  and  cost  was  thirty  dollars^ 

XXXVII 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
made  an  inventory  of  the  tools,  machinery  and  property  located 
upon  the  site  of  Bear  Mountain  when  purchased,  making  an 
estimate  of  their  value,  in  order  to  enable  the  Commission  to 
determine  as  to  whether  the  same  should  be  purchased  or  not. 
The  value  of  such  services  was  $200. 


Bbahdsley  t;.  State  of  New  Yokk  57 

Court  of  Claima  [Vol.  14] 

XXXVIII 

After  the  work  at  Bear  Mountain  had  ceaaed,  at  the  request  of 
the  Commission,  the  claimant  caused  an  inventory  to  be  made 
of  all  the  pi*operty,  material,  machinery,  tools,  supplies  and 
equipment  owned  by  the  State  at  Bear  Mountain,  with  the  valua- 
tion of  the  same,  which  services  were  of  the  value  of  $1,000. 

XXXIX 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
made  three  trips  to  Dannemora  prison  to  confer  with  Dr.  Ran- 
som, in  charge  of  that  prison,  with  reference  to  certain  plans 
that  he  advised  should  be  incorporated  into  those  prepared  by 
claimant  so  far  as  the  hospital  was  concerned;  that  each  trip 
took  three  days,  making  nine  days  in  all;  that  in  making  such 
trips  he  bore  and  paid  his  own  traveling  expenses,  which,  together 
with  the  time  spent  by  him,  was  of  the  value  of  $300. 

XL 

The  claimant,  upon  the  direction  of  the  New  Prison  Commis- 
sion, rendered  engineering  services  at  Wingdale  in  making 
maps  and  surveys  and  in  constructing  a  railroad  spur  connecting 
the  Wingdale  site  with  the  Harlem  railroad  for  the  receiving 
of  the  materials  transferred  from  Bear  Mountain,  and  services  in 
preparing  a  map  and  location  for  a  construction  railway  to  be 
built  by  the  Carlin  Construction  Company  through  the  site, 
including  negotiations  therefor  with  the  New  York  Central  Rail- 
road Company  and  the  State  Highway  Department;  that  such 
services  weire  necessary  and  were  of  the  .value  of  $250. 

XLI 

The  claimant,  by  direction  of  the  Commission  on  New  Prisons, 
rendered  services  at  Wingdale  in  making  survey,  taking  levels 
and  preparing  maps  to  change  the  location  of  the  State  highway 
through  the  site  of  the  prison  plant,  and  conferred  with  the 
State  Highway  Department  at  Albany  upon  the  making  of  such 
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change  of  location,  which  services  were  neoessary  and  were  of 
the  value  of  $500. 

XLII 

The  claimant,  at  the  requeist  of  the  New  Prison  Commission 
appointed  by  Governor  Diz,  and  also  of  the  Commission  appointed 
by  Governor  Sulzer,  furnished  to  each  member  of  the  two  Com- 
missions an  additional  set  of  maps,  plans  and  drawings  of  the 
prison  plant  at  Wingdale,  making  ten  copies  in  all,  of  the  value 
of  $50  per  set,  or  a  total  of  $500.  The  providing  of  the  Commis- 
sioners with  such  plans  was  proper  and  necessary. 

XLIII 

The  claimant  rendered  engineering  services  at  Wingdale  (sub- 
sequent to  the  awarding  of  the  Carlin  contract)  at  the  request  of 
the  Governor  and  under  the  direction  of  the  Prison  Commission, 
in  making  test  pits  and  borings  upon  the  site  of  Ilie  buildings 
to  determine  the  feasibility  of  substituting  concrete  pile  founda- 
tions on  some  or  all  of  said  buildings,  made  calculations  on  the 
redistribution  of  loads  on  such  foimdations,  and  reported  to  the 
Commission  thereon,  which  services  were  proper  and  necessary, 
and  were  of  the  fair  value  of  $2,500. 

XLIV 

Mr.  Beardsley  was  required  to  make  daily  reports  of  the  work 
at  Wingdale  and  he  procured  and  had  printed  at  the  request  of 
the  Commission  a  report  book,  which  cost  him  six  dollars  and 
the  postage  which  he  expended  in  making  such  reports  amounted 
to  sixteen  dollars,  making  in  all  twenty-two  dollars;  that  said 
services  were  proper  and  necessary. 

XLV 

The  claimant  rendered  services  at  Wingdale  at  the  request 
of  the  Commission  in  preparing  blank  forms,  for  certificates  for 
payment,  deduction  and  for  additional  orders,  upon  which  to 
report  work  performed  on  the  contract,  of  the  value  of  twenty-five 
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dollars  each,  making  a  total  of  seventy-five  dollars;  this  work 
was  proper  and  neoessaiy. 

XLVI 
Claimant  rendered  services  at  the  direction  of  the  Commission, 
in  making  an  examination  of  the  Brown  and  Wilcox  farms  adjoin- 
ing the  Wingdale  site,  in  preparing  maps  thereof  and  reporting 
ihareon,  including  the  making  of  surveys  and  levels  of  the  prop- 
erty and  the  water  supply  from  Hammersly  lake,  upon  which 
the  Commission  decided  to  purchase  such  farms,  and  that  the 
▼alue  of  his  services  were  reasonably  worth  the  sum  of  $300; 
that  the  services  so  rendered  were  proper  and  necessary, 

XLVII 

All  of  the  dainuint's  traveling  expenses  and  disbursements 
have  been  paid  down  to  and  including  the  2d  day  of  Septem- 
ber, 1911;  that  thereafter  his  necessary  traveling  expenses  and 
disbursements  to  April  7, 1916,  in  the  performance  of  his  services 
under  Hie  contract,  were  $600. 

XLVIII 

The  items  of  damages  herein  allowed  for,  extra  services  ren- 
dered and  expenses  incurred  by  the  claimant,  were  incidental 
to  the  work  of  constructing  the  plant  under  the  contract  and 
within  the  discretion  of  the  New  Prison  Commission  under  the 
statutes,  as  fairly  construed,  and  were  proper  and  necessary. 

XLIX 

There  is  a  balance  due  to  the  claimant,  William  J.  Beardsley, 
from  the  State  of  New  York  for  services  rendered,  moneys 
expended  and  damages  suffered,  in  the  sum  of  $41,107.26. 

m 

L 

The  notice  of  intention  to  file  this  claim  was  duly  filed  with 
the  clerk  of  the  Court  of  Claims  and  served  upon  the  Attorney- 
General  on  July  21,  1916,  and  the  claim  herein  was  duly  filed 
'with  the  derk  of  the  Court  of  Claims  on  September  16,  1916. 
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OONOLUBIOHS  OF  LaW 
I 

The  contract  of  the  State,  through  its  New  Prison  Commission, 
with  the  claimant,  William  J.  Beardsley,  bearing  date  the  13th  day 
of  November,  1908,  and  the  contract  between  the  same  parties 
bearing  date  the  26th  day  of  September,  1910,  are  valid  and  legal 
contracts  and  binding  upon  the  State  and  the  claimant,  and 
remained  in  full  force  and  effect  until  the  passage  of  chapter  594 
of  the  Laws  of  1916  and  the  refusal  of  the  New  Prison  Commis- 
sion to  continue  the  services  of  the  claimant  thereunder. 

II 

The  Statute  of  Limitations  has  not  become  a  bar  to  any  of  the 
items  found  in  this  report  to  be  due  and  owing  from  the  State  to 
the  claimant. 

Ill 

All  of  the  items  contained  in  the  claim  of  the  architect,  that  are 
not  in  this  report  specifically  allowed,  are  rejected, 

IV 

The  items  of  damage  in  this  report  allowed  for  extra  services 
rendered  and  expenses  incurred  by  the  claimant  were  incidental 
to  the  work  of  constructing  the  plant  under  the  contracts  herein- 
before referred  to,  and  were  within  the  discretion  of  the  New 
Prison  Commission  under  the  statute  as  fairly  construed,  and  were 
necessary  and  proper. 

V 

The  notices  of  intention  to  file  the  claim  herein  with  the  clerk 
of  the  Court  of  Claims  and  upon  the  Attorney-General  were  duly 
filed  and  served  within  the  time  allowed  by  the  statute,  and  were 
duly  filed  with  the  Court  of  Claims. 

VI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  the  balance  of  commissions  unpaid  under  his 
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contracts  with  the  State,  which  is  now  due  and  payable  in  the  sum 
of  $32,670,  and  he  is  entitled  to  judgment  therefor. 

VII 

The  State  of  "New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  a  balance  due  upon  commissions  for  preliminary 
work  performed  upon  the  Bear  Mountain  site,  which  is  now  due 
and  payable  in  the  sum  of  $279.26,  and  he  is  entitled  to  judgment 
therefor. 

VIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  traveling  expenses  incurred  after  the  2d  day  of 
September,  1911,  and  before  April  7,  1915,  in  the  performance  of 
his  services  under  his  contracts  with  the  State,  which  are  now  due 
and  payable  in  the  sum  of  $600,  and  he  is  entitled  to  judgment 
therefor. 

IX 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  incidental  services  rendered,  moneys  disbursed 
and  damages  incurred,  which  were  necessary  and  proper,  here- 
after more  specifically  enumerated,  which  are  now  due  and  payable 
in  the  sum  of  $7,558,  and  he  is  entitled  to  judgment  therefor. 

X 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  by  the  claimant  in  maintain- 
ing Engineer  Smith  upon  the  site  to  care  for  and  protect  the 
property  of  the  State  for  nine  months,  of  the  value  of  $900,  and  he 
is  entitled  to  judgment  therefor. 

XI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  expenses  incurred  and  paid  by  him  in  pro- 
curing photographic  copies  of  the  plans  and  causing  them  to  be 
bound  in  book  form  for  the  use  of  the  Commission,  in  the  sum  of 
$281,  and  he  is  entitled  to  judgment  therefor. 
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XII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  and  expenses  incurred  by  him  in  prepar- 
ing water  color  sketches  of  the  proposed  prison  plant  and  build- 
ings to  be  made,  showing  gray  brick  for  the  exterior  construction 
instead  of  red  brick^  of  the  value  of  $700,  and  he  is  entitled  to 
judgment  therefor. 

XIII 
The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  expenses  incurred  and  paid  by  him,  in  procuring 
blanks  for  the  use  of  the  Commission,  and  upon  which  to  make 
estimates  for  the  work  performed,  at  a  cost  of  thirty  dollars,  and 
he  is  entitled  to  judgment  therefor. 

XIV 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  inventory  of  the 
property  upon  the  site  at  Bear  Mountain  at  the  time  that  it  was 
purchased  by  the  Commission  to  enable  the  Commission  to  deter- 
mine with  reference  to  the  purchase  thereof,  which  services  were  of 
the  value  of  $200,  and  he  is  entitled  to  judgment  therefor. 

XV 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  inventory  of  the 
property  upon  the  Bear  Mountain  site  at  the  time  that  the  work 
upon  that  site  was  abandoned,  of  the  value  of  $1,000,  and  he  is 
entitled  to  judgment  therefor. 

XVI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  time  and  money  expended  by  him  at  the  request 
of  the  Commission  in  making  three  trips  to  Dannemora  prison  to 
interview  Dr.  Bansom  with  reference  to  his  plans  for  a  hospital, 
amounting  to  and  of  the  value  of  $300,  and  he  is  entitled  to  judg^ 
ment  therefor. 
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XVII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  survey  and  super- 
vising construction  of  a  railroad  spur  at  Wingdale,  connecting  the 
site  with  the  Harlem  railroad,  of  the  value  of  $250,  and  he  is 
entitled  to  judgment  therefor. 

XVIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  making  surveys  and  procuring  the  Highway 
Department  at  Albany  to  change  the  location  of  the  State  high- 
way through  the  site  upon  which  it  was  proposed  to  erect  a  prison 
plant,  of  the  value  of  $500,  and  he  is  entitled  to  judgment  therefor. 

XIX 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  furnishing  the  New  Prison  Commission 
appointed  by  Governor  Dix,  and  also  the  New  Prison  Commission 
appointed  by  Grovemor  Sulzer,  additional  sets  of  maps,  plans  and 
drawings  of  the  prison  plant  at  Wingdale,  making  ten  copies  in 
all,  of  the  total  value  of  $500,  and  he  is  entitled  to  judgment 
therefor. 


The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardslqr,  for  services  rendered  in  making  test  pits  and  borings 
upon  the  site  of  the  buildings,  for  the  purpose  of  determining  the 
feasibility  of  substituting  concrete  piles  for  foundations,  by  the 
direction  of  the  Commission  and  at  the  request  of  Grovemor  Dix, 
which  services  were  of  the  value  of  $2,500,  and  he  is  entitled  to 
judgment  therefor. 

XXI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  preparing  a  book  in  which 
to  make  reports,  and  having  it  printed,  the  cost  and  postage  of 
which  amounted  to  the  sum  of  twenty-two  dollars,  and  he  is  enti- 
tled to  judgment  therefor. 
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XXII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  blanks  procured  by  him  for  the  making  of  the 
reports,  in  the  sum  of  seventy-five  dollars,  and  he  is  entitled  to 
judgment  therefor. 

XXIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  examination  of 
the  Brown  and  Wilcox  farms  adjoining  the  Wingdale  site,  and  in 
preparing  maps  thereof  and  making  surveys  upon  which  the  Com- 
mission purchased  the  said  farms,  which  services  were  of  the  value 
of  $300,  and  he  is  entitled  to  judgment  therefor. 

Summary 

Conclusion  of  law  VI $32,670  00 

Conclusion  of  law  VII 279  26 

Conclusion  of  law  VIII 600  00 

Conclusion  of  law  X    900  00 

Conclusion  of  law  XI 281  00 

Conclusion  of  law  XII 700  00 

Conclusion  of  law  XIII 30  00 

Conclusion  of  law  XIV 200  00 

Conclusion  of  law  XV 1,000  00 

Conclusion  of  law  XVI 300  00 

Conclusion  of  law  XVII 250  00 

Conclusion  of  law  XVIII 500  00 

Conclusion  of  law  XIX 500  00 

Conclusion  of  law  XX 2,500  00 

Conclusion  of  law  XXI 22  00 

Conclusion  of  law  XXII 75  00 

Conclusion  of  law  XXIII 300  00 

Total $41,107  26 


z 


Let  judgment  be  entered  in  favor  of  the  claimant,  William  J. 
Beardsley,  against  the  State  of  New  York  for  the  items  aforesaid, 
amounting  to  the  sum  of  $41,107.26. 
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Attached  hereto  is  an  opinion  prepared  by  me  which,  in  so  far 
as  it  discosses  legal  questions  involved,  may  be  considered  as  a  part 
of  this  report,  all  of  which  is  respectfully  submitted. 


The  opinion  submitted  in  connection  with  this  case  by  Judge 
Haight  was  as  follows: 

Hatght,  Official  Kef eree. —  William  J.  Beardsley,  the  claimant 
herein,  has  filed  a  claim  against  the  State  in  which  he  asks  for  a 
recovery  of  judgment  of  $201,920,  with  interest  thereon  from 
May  19,  1916,  for  services  rendered  by  him  as  an  architect  in  the 
building  of  a  new  prison  by  the  State  to  take  the  place  of  that 
known  as  the  Sing  Sing  prison. 

The  history  of  the  case  is  quite  fully  set  forth  in  the  Findings 
of  Fact  embraced  in  my  report  hereto  attached,  including  a  refer- 
ence to  the  acts  of  the  Legislature  pertaining  to  such  prison  and 
the  contracts  entered  into  by  the  State  and  the  claimant  herein, 
and  consequently  I  do  not  deem  it  necessary  to  here  repeat  them, 
excepting  in  so  far  as  it  may  be  necessary  to  make  clear  my  discus- 
sion of  the  l^al  points  involved  and  my  reasons  for  the  conclusions 
which  I  have  reached  therein. 

The  first  and  chief  question  in  the  case  which  I  deem  it  neces- 
sary to  discuss  is  as  to  whether  the  claimant  is  entitled  to  commis- 
sions  as  an  architect  upon  the  sum  of  $2,894,000,  or  as  to  whether 
his  commissions  should  be  computed  on  the  sum  of  $2,196,000. 
The  L^islature  had  created  a  Commission  to  locate  and  construct 
a  new  prison  in  place  of  the  Sing  Sing  prison.  This  Commission 
at  first  located  the  site  of  the  new  prison  plant  at  Bear  Mountain, 
npon  the  westerly  side  of  the  Hudson  river,  and  had  acquired  the 
territory  therefor,  and  then  upon  notice  requested  the  submission 
of  plans  by  architects  throughout  the  country  for  the  buildings 
constituting  the  new  prison  plant.  Numerous  plans  by  architects 
were  thereafter  submitted  to  the  Commission,  including  plans 
submitted  by  the  claimant  herein,  whose  plans  were  finally 
accepted  by  the  Commission  and  the  contract  awarded  to  him  of 
doing  the  architectural  work  and  the  supervision  of  the  construc- 
tion of  the  plant,  upon  which  he  was  to  be  paid  5  per  cent  commis- 
Statk  Dept.  Bxpt. — ^VoL.  14        6 
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sions  upon  the  cost  of  the  work.  His  plans  included  nineteen  build* 
ings  upon  the  site  at  an  estimated  cost  of  $1,996,000,  and  the  act 
of  the  L^islature  authorizing  such  contract  limited  the  expense 
thereof  to  $2,000,000.  Thereupon,  the  State,  through  its  Com- 
mission, commenced  the  clearing  and  grading  of  the  grounds  upon 
which  the  buildings  were  to  be  constructed,  utilizing  convict  labor 
for  the  doing  of  the  work  under  the  authority  of  the  Legislature-; 
In  the  meantime  the  claimant  proceeded  to  prepare  working  draw- 
ings and  specifications  for  all  of  the  nineteen  buildings  constitut- 
ing the  plant.  After  the  completion  of  the  working  drawings  and 
specifications  for  the  construction  of  the  buildings  the  Commission 
abandoned  the  work  upon  the  Bear  Mountain  site,  and  under  the 
authority  of  the  Legislature  selected  another  site  for  the  prison  at 
Wingdale,  which  the  Commission  was  authorized  to  construct  at 
an  expense  not  to  exceed  $2,200,000.  The  Commission  thereupon 
entered  into  another  contract  with  the  claimant,  under  which  he 
changed  his  plans  and  specifications  for  the  construction  of  the 
buildings  constituting  the  plant  so  as  to  conform  them  to  the  new 
site  that  had  been  selected  and  acquired  at  Wingdale.  The  Com- 
mission then  concluded  to  let  a  contract  for  the  construction  of  the 
plant  and  the  architect  was  then  directed  to  give  notice  and  to 
receive  bids  for  the  doing  of  the  work  in  accordance  with  new 
working  drawings  prepared  by  him,  and  for  separate  bids  upon 
six  of  the  buildings  constituting  the  plant.  Thereupon,  bids  were 
received  from  various  contractors  and  the  contract  finally  awarded 
to  the  Carlin  Construction  Company,  whose  bid  for  the  construc- 
tion of  the  entire  plant  was  $2,894,000,  but  in  view  of  the  fact 
that  the  Commission  was  limited  in  its  power  to  construct  the 
plant  to  $2,200,000  it  entered  into  a  contract  with  the  construction 
company  to  eliminate  the  six  buildings  upon  which  separate  bids 
had  been  taken,  and  the  contract  was  awarded  for  the  construction 
of  the  other  buildings  constituting  the  plant  at  the  sum  of 
$2,196,000,  with  a  provision  that  within  a  specified  time,  if  the 
Commission  should  direct  the  contractor  to  include  the  other  six 
buildings,  then  the  work  of  constructing  the  same  should  be  done 
under  the  contract. 

Again,  under  the  provisions  of  the  claimant's  first  contract, 
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which  was  continued  in  force  by  his  second  contract,  is  the 
express  provision:  "If  at  any  time,  from  changed  conditions  or 
other  oanse,  such  plans  are  modified  to  bring  the  cost  within  the 
two  million  dollar  limit,  such  changes  shall  be  made  without  addi- 
tional compensation."  The  $2,000,000  limit  had  been  increased 
by  the  L^slature  to  $2,200,000.  The  conditions  were  changed 
by  substituting  the  Wingdale  site  for  that  at  Bear  Mountain.  This 
change  involved  a  large  additional  expenditure  of  money  in 
excavating  for  a  foundation  and  for  other  reasons,  which  necessi- 
tated the  change  of  the  plans  by  eliminating  the  contemplated 
buildings  so  as  to  bring  the  contract  within  the  $2,200,000  limit, 
and  here  we  find  the  claimant's  agreement  that  such  change  may 
be  made  without  additional  compenjBation  to  him. 

The  Legislature,  however,  never  made  an  appropriation  for 
the  construction  of  such  six  buildings,  and  consequently  they 
never  gave  the  notice  to  the  contractor  to  construct  the  buildings. 
After  the  awarding  of  the  contract  to  the  Carlin  Construction 
CJompany,  the  claimant  herein  proceeded  to  prepare  detail  draw- 
ings of  all  the  buildings  constituting  the  plant,  including  the  six 
buildings  omitted  from  the  contract,  and  performed  substantially 
all  of  the  work  required  of  him  under  the  contract,  except  that 
{>ertaining  to  supervision  of  the  construction  by  the  contractor. 
The  provisions  of  the  contract  of  the  claimant  with  the  State 
bearing  upon  the  question  are  as  follows: 

"  It  is  further  mutually  agreed  that  said  William  J.  Beardsley 
shall  receive  for  all  his  services  in  making  said  plans  for  such 
prison  plant  and  supervising  the  construction  of  its  buildings 
at  such  new  site  the  compensation  of  5  per  cent  mentioned  in 
his  said  contract  on  the  cost  of  the  work." 

The  question,  therefore,  arises  as  to  what  is  meant  by  the  term 
"the  cost  of  the  work."  In  construing  the  provisions  of  the 
contract,  we  must  bear  in  mind  the  provisions  of  the  statute.  The 
power  of  the  Commission  is  derived  from  the  Legislature  and  its 
acts  must  be  construed  in  connection  with  the  statutes.  The  Legis- 
lature had  seen  fit  to  limit  the  expenditure  in  the  construction 
of  the  building  of  the  plant  to  $2,200,000.  Beyond  that  sum  the 
Commission  had  no  power  to  contract  or  to  impose  a  liability  upon 
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the  State.  The  contract  which  the  Commission  had  entered  into 
was  consequently  limited  to  that  sum,  and  as  awarded  to  the 
Carlin  Construction  Company  at  the  sum  of  $2,196,000,  that 
sum  became  the  cost  of  the  work  had  the  contract  been  completed 
by  the  contractor  and  would  have  been  the  measure  of  the  amount 
upon  which  the  claimant  could  recover  commissions.  Undoubtedly 
had  the  Legislature  authorized  the  Commission  to  contract  for 
the  construction  of  the  additional  six  buildings,  then  the  claimant 
would  have  been  entitled  to  have  his  commissions  upon  the  amount 
of  "the  cost  of  the  work"  of  such  construction  allowed  him, 
but  such  authority  of  the  Legislature  was  never  given,  and  conse- 
quently the  Conunission  had  no  power  to  obligate  the  State  for 
such  expenditure.  I  am  aware  that  there  are  equities  existing 
on  behalf  of  the  claimant  with  reference  thereto.  He  prepared 
the  working  drawings  and  after  the  letting  of  the  contract  the 
detail  drawings  of  all  the  buildings,  including  the  six  buildings 
in  question,  but  at  the  time  of  his  preparing  the  detail  drawings 
for  the  six  buildings,  he  knew  that  such  buildings  were  not 
included  in  the  Carlin  contract,  and  that  therefore  the  detail  draw- 
ings were  useless  and  unnecessary.  True,  he  may  have  entertained 
the  view  that  the  Legislature  would  authorize  their  construction 
and  that  then  such  drawings  would  become  necessary  and  useful, 
but  he  also  knew  or  should  have  known  that  the  L^slature  had 
in  no  manner  bound  itself  to  authorize  the  construction  of  those 
buildings.  He  also  had  made  working  drawings  and  specifications 
for  these  six  buildings  before  the  contract  was  let  and  upon  which 
bids  were  received,  but  these  working  drawings  and  specifications 
were  originally  made  for  the  Bear  Mountain  site  before  its  aban- 
donment. At  that  time  the  limitation  of  the  cost  of  construction 
was  but  $2,000,000,  and  the  estimated  cost  slightly  under  that 
figura  It  is  true  that  the  working  drawings  then  prepared  had 
to  be  revised  to  conform  to  the  Wingdale  site,  but  that  revision 
is  covered  by  the  provisions  of  the  contract  as  follows:  "And  in 
addition  thereto  he  is  to  be  paid  for  extra  work  in  redrafting  the 
plans  and  specifications  for  such  plant  and  the  engineering  serv- 
ices in  connection  therewith  made  necessary  by  the  change  of 
site  from  Bear  Mountain  to  Wingdale     *     *     *     the  sum  of 
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$30,000."  That  amount  was  subsequently  paid.  I  am,  therefore, 
forced  to  the  conclusion  that  the  award  to  the  claimant  must  be 
based  upon  the  commissions  that  he  would  be  entitled  to  upon  the 
amount  specified  in  the  Carlin  contract  of  $2,196,000. 

I  have  found  as  a  fact  in  the  case  that  the  claimant  had  sub- 
stantially performed  all  of  the  requirments  under  his  contract 
up  to  the  time  that  the  Carlin  contract  was  abandoned,  in  conse- 
quence of  the  fault  of  the  State,  except  that  of  supervision  of  the 
work  of  construction  thereafter  remaining  to  be  done.  The  claim- 
ant gave  testimony  tending  to  show  that  such  supervision  could 
have  been  performed  for  $2,500.  The  evidence,  however,  on  the 
part  of  the  State  is  that  it  would  cost  a  much  larger  sum.  The 
lowest  that  the  State  witnesses  placed  such  cost  was  $20,000; 
$20,000  may  be  a  little  high;  $2,500  a  little  low.  My  own  judg- 
ment is  that  it  should  be  fixed  at  $11,250,  which  sum  should  be 
deducted  fix>m  the  amount  of  commissions  that  the  claimant  is 
entitled  to  under  his  contract. 

The  question  has  been  raised  on  behalf  of  the  claimant  to  the 
effect  that  some  of  the  payments  made  to  hiiyi,  which  were  credited 
upon  his  commissions,  were  intended  to  be  applied  upon  his  serv- 
ices rendered  in  the  preliminary  preparation  of  Bear  Mountain 
site  for  the  construction  of  the  prison  plant,  and  as  I  understand 
the  claimant  it  is  to  the  effect  that  two  payments  of  $10,000  each 
should  be  so  applied.  This  claim,  I  think,  is  not  well  founded. 
It  appears  to  me  to  be  completely  answered  by  the  claimant's 
own  bill  under  date  of  December  23,  1910,  Ejrhibit  126,  which 
is  as  follows: 

'' December  2Srd,  1910. 
**Thb  Commission  on  New  Prisons, 
"Albany,  N.  Y. 

To 
"  1910  William  J.  Beardsley,  Dr. 

"  Dea      21.  To  payment  due  on  contract  for  plans 

and  specifications  for  New  York 
State  Prison,  being  3%  on  $2,- 
196,000.00,  the  cost  of  the  work, 
as  per  bid  received  for  same. . . .      $65,880  00 
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Credit 

"  Dec.        8,  1908,  By  check $10,000 

"  Feb      26,  1909,  By  check 10,000 

"  Dec.      16,  1909,  By  check 20,000 

"  July      15,  1910,  By  check 15,000 


$55,000  00 


$10,880  00 


^'I  hereby  certify  fhat  the  above  account  is  correct  and  is 
chargeable  to  Chapter  365,  Laws  of  1910,  Services,  Grading,  etc 

"  F.  B.  Waee,  Staie  Architect/' 

Here  we  have  his  own  understanding  of  the  contract,  based 
upon  $2,196,000,  an  acknowledgment  of  the  payments  made  to 
the  credit  of  his  commissions,  with  a  statement  of  the  amount 
that  was  due,  viz.,  at  that  time  3  per  cent  or  three-fifths  of  the 
commissions  to  which  he  was  ultimately  entitled,  with  a  balance 
due  him  of  $10,880,  which  bill  was  approved,  paid  and  receipted 
by  him.  In  addition  we  have  the  recital  in  his  contract  which 
had  been  entered  into  before  the  presenting  of  bill  (daimant^s 
Exhibit  126),  in  which  the  claimant  agreed  that  "It  is  under- 
stood that  the  5  per  cent  of  the  cost  of  the  work,  and  this  additional 
sum  of  $30,000,  will  constitute  the  entire  compensation  of  said 
William  J.  Beardsley  for  his  architectural  and  engineering  serv- 
ices in  the  original  preparation  of  plans  for  said  prison  plant 
and  the  additional  work  herein  specified  and  the  supervision  of 
the  construction  of  such  plant,  and  that  the  sum  of  $55,000.00 
heretofore  paid  to  him  is  to  be  considered  as  a  payment  on  account 
of  such  services/'  That  the  amount  of  $55,000  thuB  admitted 
by  the  contract  to  have  been  paid  as  applying  upon  the  architec- 
tural work  in  making  plans,  etc.,  together  with  the  $10,880 
thereafter  paid,  as  shown  by  Exhibit  126,  making  the  total  of 
$65,880,  must  be  credited  upon  the  amount  due  him  for  com- 
missions', and  that  the  balance  due  him  therefor  would  be  the 
simi  of  $32,670,  as  stated  in  finding  XXXIII  in  the  report. 
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The  next  question  arises  over  the  claim  of  the  architect  for 
services  rendered  in  the  preliminary  work  done  upon  the  Bear 
Mountain  site.  Tho  claimant  had  succeeded  in  obtaining  the 
award  of  the  Commission  upon  his  competitiye  plans  and  he  had 
been  appointed  the  architect  for  the  construction  of  the  buildings. 
The  site  selected,  however,  for  such  buildings,  occupying  about 
thirty  acres,  was  covered  by  a  forest  and  had  to  be  cleared  in 
order  to  make  a  place  for  the  buildings.  Appropriations  had 
been  made  for  the  cost  of  the  preliminary  work  necessary  to  be 
performed  upon  the  site,  including  the  erection  of  a  trolley  rail- 
road from  the  station  of  the  West  Shore  railroad  upon  the  river 
front  up  to  a  point  in  the  mountain  where  material  could  be 
readily  delivered  upon  the  site  for  the  buildings.  The  Commis- 
sion decided  to  use  convict  labor  in  doing  the  preliminary  work 
and  the  maintenance  of  such  labor  upon  the  site  necessitated  tem- 
porary arrangement  for  water  supply,  housing,  feeding  and  stock- 
ade for  the  purpose  of  preventing  escapes.  At  a  meeting  of  the 
Commission  at  which  the  claimant  was  present,  the  Commission 
had  under  advisement  the  appointing  of  a  superintendent  to  take 
charge  of  the  preliminary  work.  Thereupon  the  claimant  stated 
that  the  men  whom  he  would  have  on  the  premises  could  do  all 
the  superintending  necessary  without  additional  expense  to  the 
State.  If  he  was  appointed  superintendent  of  this  preliminary 
work,  the  only  cost  to  the  State  would  be  the  regular  fees  as 
architect  on  the  cost  of  the  work,  this  to  include  the  building  of  a 
trolley  line. 

Thereupon,  and  at  the  same  meeting,  the  Commission  adopted 
a  resolution  that  the  superintendence  of  the  work  on  the  site  until 
further  notice  should  be  under  William  J.  Beardsley  as  architect. 
He  thereupon  assumed  the  duties  of  superintending  the  prelimi- 
nary work  upon  the  ground  and  supplied  the  Commission  with 
monthly  statements  as  to  the  cost  of  the  work  performed.  He 
thus  became  the  architect  and  the  superintendent  of  the  prelimi- 
nary work,  with  the  understanding  that  his  pay  therefor  should 
be  only  the  regular  fees  as  an  architect,  which  was  6  per  cent 
upon  the  cost  of  the  work  performed. 
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It  appears  from  the  books  kept  by  the  clerk  of  the  Prison 
Commission  that  the  cost  of  the  entire  work  upon  the  Bear 
Mountain  site  up  to  the  time  of  the  abandonment  of  the  work 
thereon  was  as  follows: 

Convict  labor  account $59,856  77 

Boat  account 17,127  24 

Transportation   account    33,481  86 

Eepair  of  buildings  account 460  73 

Warden's  maintenance  account 770  10 

Total $111,696  20 


It  further  appears  that  the  convict  labor  account  embraces  main- 
tenance of  the  convicts  and  everything  in  connection  therewith, 
buildings  to  house  them,  their  transportation,  payment  of  guards, 
food  that  was  purchased  for  them,  anything  in  connection  with 
the  labor  of  the  convicts  was  charged  to  convict  labor  account, 
including  drugs,  medicines,  clothing,  tools,  materials  and  coal 
used  for  heating  the  buildings  they  were  in  and  in  their  labor. 

The  transportation  account  includes  freight,  express,  horses 
that  were  purchased,  wagons,  anything  in  the  nature  of  horse 
equipment,  food  for  the  horses  such  as  hay  and  oats,  together 
with  the  trolley  road  and  materials  purchased  in  connection 
therewitlL 

The  boat  account  includes  the  purchase  of  the  boat,  cost  of 
running  and  maintaining  the  boat  and  keeping  it  in  repair,  and 
labor,  such  as  captain,  engineer,  etc. 

The  account  for  repair  and  buildings  refers  to  the  building 
upon  the  site  that  was  repaired,  and  the  account  for  warden's 
maintenance  covers  the  time  that  the  warden  was  maintained 
upon  the  site. 

As  we  have  seen,  the  boat  account  includes  the  purchase  of  "die 
boat,  $11,000.  This  purchase  was  made  by  the  Commission  and 
the  State  Superintendent  of  Prisons.  As  I  understand,  the 
claimant  herein  had  nothing  to  do  with  the  purchase  of  the  boat, 
and  it  should,  therefore,  be  deducted  from  the  total  expenditure 
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above  stated,  which  would  leave  the  total  expenditure  outside  of 
that  expended  for  the  boat,  $100,696.20,  upon  which  the  claim- 
ant's commission  would  amount  to  $5,034.81.  Deducting  there- 
from the  commission  already  paid  to  him,  $4,755.55,  leaves  a 
balance  due  on  commissions  of  $279.26. 

It  is  contended  on  bdialf  of  the  claimant  that  he  did  a  large 
amount  of  labor  upon  the  preliminary  clearinj;  of  the  site  at 
Bear  Mountain  for  the  construction  of  the  permanent  buildings 
that  were  designed  to  occupy  the  site,  by  way  of  preparing  plans 
for  grading  and  draining  the  grounds,  taking  charge  of  the  con- 
victs, making  estimates  and  purchase  of  supplies,  preparing  plans 
for  septic  tank,  for  sewage  disposal,  preparing  plans  and  altera- 
tions of  existing  buildings  on  the  site,  planning  and  erecting 
housing,  lodging  and  heating  buildings  for  the  care  of  the  convicts, 
the  preparation  of  plans  and  construction  of  the  trolley  railroad, 
the  procuring  of  temporary  water  supply  and  other  services  of 
a  like  nature,  amounting  in  the  aggregate  to  about  $20,000.  As 
architect,  it  was  his  duty  to  prepare  all  of  the  necessary  plans 
for  the  clearing  of  the  site,  to  supervise  the  work  and  to  render 
estimates  from  time  to  time  of  the  work  perfonned  and  the  cost 
of  liability  incurred.  This  work  the  architect  rendered  faith- 
fully, and  with  the  exception  of  the  sum  above  specified  as  the 
balance  due  on  commissions  he  has  been  paid  in  full  his  com- 
missions  upon  the  entire  cost  of  such  work.  I  am,  therefore, 
inclined  to  the  view  that  all  of  his  claims  now  made  of  the  nature 
and  character  alluded  to  must  be  rejected,  upon  the  ground  that 
under  the  arrangement  made,  he  has  been  paid  therefor  by  way 
of  commissions.  There  are,  however,  some  items*  charged  that 
appear  to  me  to  be  separate  and  distinct  from  his  duties  as  an 
architect,  and  for  which  he  may  be  properly  allowed  to  recover. 

As  we  have  seen,  the  claimant  had  prepared  plans  for  the 
prison  plant,  upon  which  he  had  been  awarded  the  contract  for 
the  construction  of  the  plant  as  architect.  These  plans  were 
drawn  upon  large  sheets  which  were  somewhat  difficult  to  handle, 
and  upon  the  suggestion  of  the  Commission  that  they  could  be 
more  conveniently  referred  to  by  the  members  of  the  Commission 
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if  they  were  furnished  with  smaller  size  photograph  copies,  the 
claimant,  acting  upon  this  suggestion,  caused  the  plans  to  be 
photographed  and  bound  and  copies  furnished  to  the  members  of 
the  Commission  and  prison  officials.  The  cost  was  $281.  It 
appears  to  me  that  the  photographing  was  within  the  reasonable 
discretion  of  the  Commission  and  that  the  claimant  should  be 
reimbursed  for  the  amount  paid  therefor. 

Again,  the  claimant  prepared  blanlus  for  the  estimating  of  the 
work  at  the  site  at  an  expense  of  thirty  dollars.  I  think  the 
service  was  proper  and  that  the  item  should  be  paid. 

The  Prison  Commission  had  under  consideration  the  change 
of  the  plans  by  substituting  gray  brick  for  the  exterior  of  the 
buildings  to  be  constructed  and  requested  the  architect  to  fumisb. 
a  water  color  sketch  of  the  proposed  prison  plant  and  buildings, 
showing  the  effect  by  the  use  of  such  gray  brick.  He  rendered 
this  service  and  has  charged  the  sum  of  $700  therefor.  I  have 
concluded  to  find  that  this  item  should  also  be  allowed. 

At  the  request  of  the  Commission,  the  architect  made  an  inven- 
tory of  all  the  tools  and  machinery  that  were  upon  the  property 
when  the  site  was  purchased,  making  an  estimate  of  their  value 
so  that  the  Conmiission  could  determine  as  to  the  advisability  of 
the  purchase  of  such  material.  His  charge  for  such  services  was 
$200  and  I  have  allowed  it. 

Again,  at  the  abandonment  of  the  work  at  Bear  Mountain  he 
made  another  inventory  of  all  of  the  property  and  materials, 
machinery,  tools,  supplies  and  equipment  owned  by  the  State  at 
Bear  Moimtain,  with  the  value  of  the  same,  for  which  he  charges 
$1,000.  The  amount  may  be  a  little  high,  but  there  is  no  other 
valuation  given  in  the  testimony,  and  I  have,  therefore,  allowed 
that  item. 

At  the  request  of  the  Commission,  the  claimant  made  three 
visits  to  Dr.  Ransom  at  the  Dannemora  prison,  taking  three  days 
for  each  visit,  to  obtain  from  him  his  views  with  reference  to  the 
construction  of  a  hospital.  During  these  visits  he  obtained  some 
ideas  from  Dr.  Ransom,  which  he  subsequently  incorporated  in 
his  plans  for  the  hospital.  In  so  far  as  the  work  of  revisinjr  his 
plans  with  reference  to  the  hospital  is  concerned,  I  can  make 
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no  allowance,  for  I  deem  that  within  the  services  that  he  should 
render  under  the  contract,  but  for  the  time,  travel  and  expense 
from  Poughkeepsie  to  Dannemora,  I  think  I  may  properly  allow 
him  for  his  time  and  expenses  incurred.  He  asks  for  $300  and 
I  think  it  should  be  allowed. 

I  do  not  understand  that  the  agreement  of  the  claimant  to  serve 
as  superintendent  in  the  clearing  of  the  Bear  Mountain  site  above 
alluded  to  extended  to  or  has  any  bearing  upon  the  work  per- 
formed by  him  apon  the  Wingdale  site.  It  consequently  follows 
that  his  claim  upon  which  he  here  seeks  a  recovery  for  work 
performed  at  the  Wingdale  site  must  be  determined  under  the 
provisions  of  his  contract  with  the  State.  The  provisions  of  the 
contract  bearing  upon  the  question  are  as  follows: 

"  Upon  complying  with  the  terms  and  conditions  of  this  agree- 
ment *  *  *  the  party  of  the  first  part  has  agreed  and  does  hereby 
agree  to  pay  the  party  of  the  second  part  for  and  in  considera- 
tion of  such  services  5  per  cent  on  the  cost  of  said  work  as  full 
compensation  for  all  such  services;  the  cost  shall  be  construed  to 
mean  the  actual  cost  to  the  State  of  the  buildings  and  other 
improvements  over  which  the  party  of  the  second  part  shall  have 
the  supervision  and  includes  all  fixtures  necessary  to  render  said 
prison  plant  fit  for  occupancy;  but  shall  not  include  the  cost  of 
moving  machinery  or  furniture,  unless  by  further  special  agree- 
ment. In  addition  to  the  above  the  party  of  the  second  part  shall 
receive  his  necessary  traveling  and  incidental  expenses  to  be 
detailed  in  writing  and  audited  by  the  party  of  the  first  part  and 
approved  by  the  State  Architect  herein.  The  compensation  above 
stated  does  not  cover  alterations  and  additions  to  contracts  after 
their  execution,  or  to  drawings  and  specifications  after  the  same 
have  been  put  in  final  form  as  above  provided,  and  adopted  by 
the  party  of  the  first  part  after  approval  by  the  State  Architect 
and  the  State  Commission  of  Prisons,  except  that  if  at  any  time 
from  changed  conditions  or  other  cause,  such  plans  are  modified 
to  bring  the  cost  within  the  two  million  dollar  limit,  such  changes 
shall  be  made  without  additional  compensation;  services  for  such 
alterations,  when  they  become  necessary,  shall  be  charged  for 
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aecording  to  the  time  and  trouble  involved.  In  case  of  abandon- 
ment or  suspension  of  the  work  the  basis  of  settlement  shall  be  as 
follows:  preliminary  studies,  a  fee  in  accordance  with  the  charac- 
ter and  magnitude  of  the  work;  preliminary  studies,  working 
drawings  and  specifications,  three-fifths  of  the  fee  for  complete 
service;  when  the  work  has  been  partly  done  additional  fee  for 
supervision,  based  on  the  cost  of  the  work  up  to  the  time  of 
suspension  or  abandonment." 

Under  the  second  agreement  made  upon  the  change  from  the 
Bear  Mountain  site  to  that  of  Wingdale,  the  provision  is: 

"  It  is,  therefore,  hereby  mutually  agreed  that  the  employment 
of-  William  J.  Beardsley  is  continued  for  the  purpose  of  super- 
vising the  erection  of  such  prison  plant  on  such  new  site  under 
the  same  terms  and  conditions  set  forth  in  said  contract  dated 
Xovcmber  13,  1908,  in  relation  to  the  construction  of  the  prison 
plant  at  Bear  Mountain  site. 

"  It  is  further  mutually  agreed  that  said  William  J.  Beardsley 
shall  receive  for  all  his  services  in  making  said  plans  for  such 
prison  plant  and  supervising  the  construction  of  its  buildings  at 
such  new  site  the  compensation  of  5%  mentioned  in  said  contract 
on  the  cost  of  the  work,  and  in  addition  tHereto  he  is  to  be  paid 
for  extra  work  in  redrafting  the  plans  and  specifications  for  such 
plant  and  the  engineering  services  in  connection  therewith  made 
necessary  by  the  change  of  site  from  Bear  Mountain  to  Wingdale, 
for  test  borings,  test  pits  at  the  Wingdale  site,  contour  survey  of 
such  new  site,  and  all  other  additional  work  caused  by  the  aban- 
donment of  the  Bear  Mountain  and  the  selection  of  the  Wingdale 
site,  the  sum  of  thirty  thousand  dollars,  to  be  paid  on  the  audit  of 
the  Commission  and  the  approval  of  the  State  Architect  at  such 
times  as  the  appropriations  of  the  Legislature  permit.  It  is 
understood  that  the  5%  of  the  cost  of  the  work  and  this  additional 
sum  of  $30,000.00  will  constitute  the  entire  compensation  of  said 
William  J.  Beardsley  for  his  architectural  and  engineering  serv- 
ices in  the  original  preparation  of  plans  for  said  prison  plant  and 
the  additional  work  herein  specified  and  the  supervision  of  the 
construction  of  such  plant,  and  that  the  sum  of  $55,000.00  here- 


Beabdsley  17.  State  of  New  Yobk  77 

Court  of  Claims  [Vol.  14] 

tofore  paid  to  him  is  to  be  considered  as  a  payment  on  account  of 
such  services,  and  that  the  terms  of  the  contract  between  the 
parties  hereto  above  mentioned,  dated  November  13,  1908,  are 
continued  and  made  applicable  to  the  construction  of  such  prison 
plant  at  the  Wingdale  site  without  additional  compensation, 
except  as  herein  stated/' 

Upon  the  letting  of  the  contract  it  appears  that  the  claimant 
was  paid  an  additional  sum  of  $10,880,  which,  added  to  the 
$55,000  that  he  had  previously  received,  made  $65,880,  which  is 
three-fifths  of  the  sum  of  $109,800,  the  total  amount  which 
he  was  to  receive  under  the  contract ;  at  that  time  he  had  prepared 
the  working  drawings  and  specifications  for  the  entire  plant  and 
had,  therefore,  under  the  provisions  of  the  contract,  earned  and 
was  paid  the  full  amount  then  due.  Thereafter  there  remained 
to  be  done  the  preparation  of  the  detailed  drawings,  the  comparing 
and  checking  up  the  shop  drawings  and  the  supervision  of  the 
work  of  construction,  for  which  he  would  be  entitled  to  recover 
the  remaining  i  per  cent  of  the  cost  of  the  work.  In  perform- 
ance of  the  contract,  I  have  found  as  a  fact  that  he  had  prepared 
detail  drawings,  had  checked  up,  revised  and  approved  of  the 
shop  drawings,  and  that  the  only  work  remaining  to  be  performed 
by  him  pertained  to  the  supervision  of  construction  at  the  time  the 
contract  was  broken  and  the  contractor  ceased  to  work  thereon. 

I  have,  therefore,  reached  the  conclusion  that  his  measure  of 
damages  would  be  the  value  of  the  work  performed,  that  is, 
commissions  upon  the  entire  cost  of  the  plant  under  the  contract, 
less  the  cost  to  him  of  the  supervision  of  that  which  remained  to 
bo  performed  by  the  contractor. 

As  I  understand  the  claim  on  the  part  of  the  State,  it  is  that 
the  claimant  is  limited  in  his  right  to  recover  commissions  to  the 
amount  of  work  done  upon  the  construction  contract,  and  that  in 
case  the  claimant  proceeded  with  his  architectural  work  beyond 
that  point,  he  did  so  at  his  peril  and  cannot  recover  its  value.  In 
this  case,  as  we  have  seen,  all  of  the  architectural  work  for  which 
claimant  now  seeks  to  recover  took  place  before  the  work  was 
abandoned  by  the  contractor.     The  claimant  is  not  seeking  to 
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recover  cm  the  contract  of  the  Carlin  Company,  but  under  the 
provisions  of  his  own  contract.  Under  the  provisions  of  his  own 
contract,  it  was  his  duty  to  do  all  of  the  architectural  work  neces- 
sary, in  order  to  enable  the  contractor  to  proceed  with  the  con- 
struction of  the  buildings  under  his  contract.  It,  therefore,  became 
necessary  and  his  duty  as  an  architect,  after  the  contract  was  let, 
to  proceed  at  once  to  make  detailed  drawings  of  all  the  materials 
and  parts  entering  into  the  construction  of  the  buildings,  in  order 
•  that  the  contractor  may  have  the  different  parts  fabricated  in  the 
shop,  to  receive  the  shop  drawings,  go  through  them,  check  them 
up,  and  if  necessary  revise  them,  so  that  no  mistakes  would  be 
made  on  the  part  of  the  fabricator  in  constructing  the  parts  com- 
posing the  buildings,  all  of  which  necessarily  preceded  the  work 
of  the  contractor,  and  it  is  the  value  of  these  services,  rendered  by 
the  architect  that  he  now  seeks  to  recover.  It  is  undisputed  in 
this  case  that  the  plans  and  work  of  the  architect  upon  the  perma- 
nent buildings,  with  the  specifications  up  to  and  including  the 
letting  of  the  contract,  amounting  to  three-fifths  of  the  entire 
commissions  under  the  contract,  amounting  to  $56,880,  had  been 
paid,  and  that  thereafter  there  remained  the  detailed  drawings 
and  checking  and  revising  the  shop  plans  to  be  performed  by  him, 
together  with  the  watching  or  supervision  of  the  work  of  construc- 
tion. Of  course,  in  so  far  as  the  watching  of  the  work  of  construc- 
tion is  concerned,  that  service  could  only  be  performed  with  and  to 
the  extent  that  the  contractor  proceeded  with  his  work.  I  am, 
therefore,  unwilling  to  adopt  the  construction  of  the  contract 
contended  for  on  behalf  of  the  State. 

With  reference  to  the  additional  claims  here  presented  for 
allowance,  it  must  first  be  determined  as  to  whether  the  services 
performed  by  the  claimant  are  covered  by  the  provisions  of  the 
contract,  upon  which  he  is  allowed  commissions.  If  so,  then  noth- 
ing additional  can  be  allowed,  and  such  claims  must  be  rejected. 
If,  however,  they  pertain  to  work  not  covered  by  the  contract, 
but  were  for  additional  services  which  were  necessary,  and  not 
required  to  be  performed  thereunder,  but  which  were  properly 
ordered  by  the  Commission  acting  within  its  powers  and  juris- 
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diction,  then  they  should  be  allowed  "  according  to  the  time  and 
trouble  involved."  The  grading  of  the  site  at  Wingdale  was  not 
included  in  the  contract  for  the  building  of  the  plant,  but  was 
specifically  reserved  therefrom  by  the  specifications  of  the  archi- 
tect The  question  arises  as  to  whether  the  plans  for  the  grading 
of  the  premises  were  included  in  the  $30,000  item,  and  if  it  was 
not,  whether  the  Commission  had  the  power  to  order  such  grading 
without  an  appropriation  therefor  by  the  L^slature. 

The  claimant  seeks  to  recover  the  sum  of  $15,000  for  services 
reodered  at  Wingdale  in  making  surveys,  taking  levels,  preparing 
plans  and  specifications,  setting  stakes,  laying  out  terraces,  side- 
walks, drives  and  landscape  work  for  the  grading  of  the  Wingdale 
site,  exclusive  of  grading  covered  by  the  contract  of  the  Carlin 
Construction  Company.  The  State  contends  that  this  service 
rendered  was  included  within  the  $30,000  item  in  his  second  con- 
tract, and  that  he  should  not  again  be  paid  therefor.  My  conclu- 
sion is  with  reference  to  this  claim  that  in  view  of  the  fact  that 
the  grading  of  the  grounds  outside  of  that  which  was  included  in 
the  Carlin  contract  was  not  at  that  time  necessary  in  order  to 
enable  the  contractor  to  proceed  with  his  work,  and  of  the  further 
fact  that  no  appropriation  had  been  made  therefor  by  the  L^sla- 
ture,  the  claimant's  situation  is  similar  to  that  in  which  he  was 
placed  with  regard  to  the  six  buildings  excluded  from  the  contract, 
and  what  I  have  herein  stated  with  reference  to  such  exclusion  is 
applicable  to  this  claim  and  it  should  be  rejected. 

In  making  the  above  ruling  I  do  not  intend  to  give  the  statute 
a  narrow  construction ;  instead,  I  think  it  should  be  liberally  con- 
strued with  reference  to  the  powers  delegated  to  the  Prison  Com- 
mission. It  is  obvious  that  in  the  progress  of  a  work  of  the 
magnitude  of  this  which  the  Commission  was  authorized  to  con- 
duct, numerous  little  things  may  arise  which  the  Legislature  could 
not  foresee,  in  which  it  was  necessary  for  the  Commission  to  take 
action  in  reference  thereto,  although  not  expressly  authorized  by 
the  Legislature.  Whatever  was  necessary  to  be  done  should  bf> 
regarded  as  within  the  discretionary  and  reasonable  powers  oi 
the  Commission  delegated  by  the  Legislature. 

I  have,  consequently,  allowed  several  of  the  claimant's  items  of 
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expenditures  incurred  at  Bear  Mountain,  which  are  herein 
referred  to,  and  a  number  of  similar  claims  for  services  performed 
upon  the  Wingdale  site,  in  which  I  have  concluded  that  they  were 
necessary,  in  order  that  the  contractor  may  be  able  to  proceed  with 
his  work  under  the  contract,  and  which  was  necessary  for  the 
preservation  and  care  of  the  property  upon  the  plant. 

The  claimant  presents  a  claim  for  services  at  Wingdale  in 
making  surveys,  digging  test  pits,  preparing  maps  and  designs  for 
dams  and  storage  reservoirs  and  pipe  lines  for  a  permanent  water 
supply  system  for  the  Wingdale  plant,  and  taking  water  readings, 
and  also  for  the  preparation  of  plans  and  designs  for  a  permanent 
sewerage  disposal  plant  connected  therewith.  The  supplying  of 
water  and  the  disposal  of  the  sewerage  are  two  important  elements 
constituting  a  prison  plant.  The  Legislature,  in  giving  the  Com- 
mission authority  to  select  and  purchase  a  site  for  the  plant, 
expressly  provided  that  they  should  have  reference  to  an  adequate 
supply  of  water.  Provisions  for  the  supply  of  water  and  the  dis- 
posal of  sewerage  were  made  at  the  Bear  Mountain  site;  when 
that  site  was  abandoned  and  the  Wingdale  site  selected,  it  necessi- 
tated a  change  of  the  plans  that  had  been  provided  for  at  the 
Bear  Mountain  site  so  as  to  conform  them  to  the  Wingdale  site. 
The  architect  thought  that  he  should  be  allowed  1^  per  cent  for 
making  such  change,  and  this  claim  on  his  part  was  sanctioned 
by  the  Commission,  but  when  it  was  sent  to  the  State  Architect 
for  his  approval  he  objected  upon  the  ground  that  the  prison  plant 
at  Wingdale  might  cost  a  sum  in  excess  of  the  $2,000,000  limit 
placed  upon  the  plant  at  Bear  Mountain  by  the  Legislature,  and 
advised  that  a  gross  sum  be  agreed  upon  in  lieu  of  commissions, 
which  sum  was  fixed  at  $30,000,  being  the  commission  of  IJ  per 
cent  upon  the  $2,000,000  limitation  imposed  by  the  Legislature. 
It,  therefore,  is  apparent  that  the  agreement  then  made  for  the 
doing  of  the  work  necessary  for  the  change  to  Wingdale,  commonly 
called  the  $30,000  contract,  was  intended  to  and  did  cover  the 
essential  plans  constituting  the  plant  at  Wingdale,  and  that  there- 
fore the  additional  work  now  claimed  by  the  architect  with  refers 
ence  to  the  water  supply  and  sewerage  disposal  should  be  rejected. 
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Upon  the  request  of  Grovemor  Dix,  the  Commission  directed 
the  claimant  to  determine  the  feasibility  of  substituting  concrete 
piles  for  a  foundation  under  the  buildings  at  Wingdale  and  to 
determine  the  amount  of  expense  that  would  be  saved  thereby. 
The  claimant  performed  such  work  and  made  a  report,  upon  which 
he  bases  a  charge  of  $2,500.  The  power  of  the  Governor  and  of 
the  Conunission  to  order  this  work  is  questioned,  but  it  appears  to 
me  that  the  Governor,  in  the  discharge  of  his  duty,  might  properly 
make  inquiry  as  to  whether  a  more  economical  way  could  be  pro- 
vided for  the  construction  of  the  prison  plant  than  that  which  had 
been  provided  for  in  the  plans  and  specifications.  It  was  then 
apparent  that  the  foundation  walls  at  Wingdale  were  going  to  cost 
in  the  neighborhood  of  $250,000,  in  addition  to  what  such  founda- 
tions would  have  cost  at  the  Bear  Mountain  site,  and  it  appears 
to  me  that  the  Qt)vemor  was  acting  within  the  scope  of  his 
authority  upon  the  subject. 

The  claims  presented  for  cooking  utensils,  for  laundry  equip- 
ment, for  battery  and  boilers,  and  for  cell  cabinets  and  bunks  are 
rejected  for  the  reasons  stated  in  my  opinion  with  reference  to 
the  eliminating  of  the  six  buildings  in  the  contract  let  to  the 
Carlin  Construction  Company. 

It  is  contended  on  behalf  of  the  State  that  all  of  the  items  of 
damages  suffered  by  the  claimant  are  barred  by  the  Statute  of 
Limitations;  that  the  Statute  of  Limitations  commenced  to  run 
in  so  far  as  the  claims  arising  out  of  the  work  performed  on  the 
Bear  Mountain  site  at  the  abandonment  of  that  site;  that  the 
statute  commenced  to  run  with  reference  to  the  claims  arising  out 
of  the  work  done  upon  the  Wingdale  site  on  November  21,  1911, 
when  Beardsley  was  instructed  to  stop  work,  or  December  13, 
1911,  when  he  was  warned  as  to  the  status  of  Smith,  or  April 
9,  upon  the  abandonment  of  the  entire  proposition  by  the  Gover- 
nor and  the  Commission  when  it  resigned. 

The  contention  of  the  claimant  is  to  the  effect  that  the  Statute 

of  Limitations  did  not  commence  to  run  until  the  passage  of 

chapter  594  of  the  Laws  of  1916.    If  the  claimant's  contention  is 

correct  vnth  reference  to  this  point,  then  it  is  not  disputed  but 
Statb  Deft.  Reft. — Vol.  14        0 
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that  he  presented  his  claim  and  caused  the  same  to  he  filed  in  the 
proper  offices  and  instituted  these  prooeedings  within  the  statutory 
time. 

With  reference  to  the  question  raised  as  to  the  running  of  the 
statute  at  the  abandonment  of  the  Bear  Mountain  site,  it  appears 
to  me  that  the  second  contract  made  between  the  New  Prison 
Commission  and  the  claimant  herein,  together  with  the  provisions 
of  chapter  447  of  the  Laws  of  1909,  in  which  the  previous  acts  of 
the  Commission  in  employing  the  architect  who  had  submitted  the 
plans  "  are  hereby  legalized,  ratified  and  confirmed,  and  the 
commission  is  hereby  authorized  to  extend  his  employment  to 
cover  the  additional  expenditure  herein  authorized,"  completely 
disposes  of  the  contention  of  the  State  as  to  that  question. 

The  real  question  in  the  case  doubtless  is  that  raised  with  refer- 
ence to  the  proceedings  of  the  Commission  on  the  21st  day  of 
November,  1911.  The  facts  as  bearing  upon  the  contention  are 
embraced  in  finding  No.  XXVI  of  the  report  and  are  as  follows : 

"  Resolved,  that  Mr.  Beardsley  be  directed  to  stop  all  work  on 
plans  and  all  architectural  work  for  the  Harlem  prison  at  Wing- 
dale  until  further  notice,  and  the  secretary  be  directed  to  so 
notify  him  in  writing.'' 

At  the  next  meeting  of  the  Commission,  after  the  adoption  of 
the  above  resolution,  the  claimant  attended  and  explained  all  of 
the  plans  and  detail  drawings  and  delivered  a  set  to  the  Com- 
mission and  notified  them  that  his  work  was  complete,  except  the 
remaining  portion  of  supervision,  which  required  the  keeping 
of  his  engineer  upon  the  ground.  The  Commission  then  discussed 
Mr.  Smith,  the  claimant's  engineer  and  superintendent  at  the 
work,  and  requested  claimant  to  keep  Smith  on  the  site  at  Wing- 
dale.  Thereafter  and  in  the  spring  of  1912,  the  contractor  recom- 
menced work  upon  the  construction  of  the  plant  at  Wingdale,  and 
on  May  seventh  claimant  checked  up  this  work,  passed  on  Carlin's 
application  for  estimate,  and  on  May  ninth  furnished  the  con- 
tractor certificate  on  the  estimate  and  had  conferences  with  the 
contractor,  Secretary  McLaughlin  of  the  Commission,  and  the 
State  Architect,  in  regard  to  the  estimate  of  Carlin.     Carlin's 
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work  ended  at  this  point,  as  the  estimate  was  not  paid,  the  Com- 
mission having  resigned. 

The  circumstances  under  which  the  resolution  of  the  Commis- 
sion was  passed  to  some  extent  aid  us  in  determining  its  true 
meaning  and  intent.  A  controversy  had  arisen  between  the  Gover- 
nor and  the  Commission  —  the  Governor  apparently  entertaining 
the  view  that  the  Wingdale  site  was  not  a  proper  one  for  the  con- 
struction of  a  prison  plant,  while  the  Commission  entertained 
the  contrary  view.  The  Legislature  had  made  an  appropriation 
and  the  Governor  had  threatened  to  veto  any  further  appropria- 
tions made  for  the  continuing  of  the  work.  The  Commission 
thereupon  adopted  the  resolution  stopping  the  claimant  from 
doing  further  work  on  the  plans  and  all  architectural  work  until 
further  notice.  He  was  not  stopped  from  watching  the  work  as 
it  progressed  under  the  contract,  or  prohibited  from  checking  it 
up  and  supervising,  or  from  making  an  estimate  as  to  the  amount 
of  work  performed  by  the  contractor.  It  was  not  an  absolute  and 
permanent  stoppage  of  his  work ;  it  was  only  until  further  notice, 
thereby  making  the  stoppage  temporary  and  not  permanent.  This 
is  further  evident  from  the  fact  that  at  the  next  meeting  further 
arrangements  were  made  by  which  the  claimant  should  keep  an 
engineer  upon  the  work  and  take  care  of  the  property. 

Under  the  provisions  of  the  first  contract  made  by  the  Com- 
mission with  the  claimant  is  the  provision :  "  In  case  of  the 
abandonment  or  suspension  of  the  work,  the  basis  of  settlement 
shall  be  as  follows:  Preliminary  studies,  a  fee  in  accordance  with 
the  character  and  magnitude  of  the  work ;  preliminary  studies, 
working  drawings  and  specifications,  three-fifths  of  the  fee  for 
the  complete  service;  when  the  work  has  been  partly  done  an 
additional  fee  for  supervision,  based  on  the  cost  of  the  work  up  to 
the  time  of  suspension  or  abandonment." 

In  this  connection  it  will  be  recalled  that  this  contract  was 
entered  into  on  the  13th  day  of  November,  1908,  long  before 
any  contract  was  let  for  the  construction  of  the  prison  plant  to 
the  Carlin  Construction  Company.  It  was  at  a  time  when  the 
Commission  contemplated  the  constructing  of  the  plant  by  oonvict 
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labor,  and  therefore  the  abandonment  or  suspension  referred  to 
in  the  contract  had  no  reference  to  any  other  contract,  or  the 
abandonment  or  suspension  of  work  by  a  contractor.  The  aban- 
donment or  suspension,  therefore,  must  have  referred  either  to 
the  architect  himself,  or  to  the  State  represented  by.  the  Com- 
mission. Abandonment  or  suspension  of  the  work;  what  work 
was  here  referred  to?  That  which  follows  of  necessity  answers 
the  question :  "  Preliminary  studies,  a  fee  in  accordance  with  the 
character  and  magnitude  of  the  work."  Clearly  the  term  "  work" 
here  referred  to  was  the  work  of  the  architect  in  his  preliminary 
studies;  it  couldn't  have  any  reference  to  work  upon  a  contract 
in  the  construction  of  the  buildings,  for  nothing  of  the  kind  had 
been  undertaken  preceding  the  preliminary  studies.  "  Prelimi- 
nary studies,  working  drawings  and  specifications,  three-fifths  for 
complete  service,"  and  then  follows  the  other  provision  that  when 
the  work  has  been  partly  done  an  additional  fee  for  supervision, 
based  on  the  cost  of  the  work  up  to  the  time  of  the  suspension  or 
abandonment.  Possibly  the  work  referred  to  in  the  latter  clause 
pertained  to  the  work  upon  the  plant,  but  not  the  former.  Super- 
vision could  only  be  made  as  the  work  of  construction  progressed. 
It  thus  is  apparent  that  the  abandonment  or  suspension  embraced 
in  the  contract  means  abandonment  or  suspension  either  by  the 
State  or  by  the  architect.  What  does  the  term  abandonment  or 
suspension  mean  ?  Does  a  suspension  of  work  for  a  day,  a  week, 
or  some  other  time  operate  to  avoid  the  contract  ?  Hardly.  No 
time  is  specified  in  the  provision.  It  must,  therefore,  be  deemed 
to  be  continuous  or  permanent  abandonment  or  suspension.  No 
claim  has  here  been  made  that  there  was  any  abandonment  or 
suspension  on  the  part  of  the  claimant,  and  I  am  unable  to  recall 
any  evidence  produced  upon  the  trial  that  shows  or  tends  to  show 
that  the  State  has  ever  abandoned  or  suspended  its  intention  to 
build  a  prison  plant  in  the  place  of  Sing  Sing  prison  until  the 
passage  of  the  act  of  1916.  I  do  not  understand  that  either  of 
the  Governors  or  of  the  Commissions  appointed  have  ever  aban- 
doned or  found  fault  with  the  plans  and  specifications  of  the 
architect  prior  to  the  passage  of  the  above  mentioned  act.     All 
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the  trouble  that  has  arisen  between  the  Commissions  and  the 
Grovemor  and  the  Legislature  have  grown  out  of  the  differences 
arising  upon  the  location  of  the  site  at  Wingdale  and  the  addi- 
tional cost  necessitated  in  the  construction  of  the  foundation 
of  the  buildings  at  that  site. 

The  Carlin  contract  for  the  construction  of  the  buildings  upon 
the  plant  was  a  separate,  independent  instrument  from  the  con- 
tract of  the  State  with  the  architect.  The  claimant  was  not  a 
party  to  that  contract  and  was  not  responsible  for  the  controversy 
that  arose  with  reference  to  the  performance  of  the  work  of  con- 
struction under  it.  The  abandonment  of  the  work  under  it  did 
not  affect  him,  except  in  so  far  as  it  prevented  him  from  supervis- 
ing the  work  as  it  progressed.  His  preliminary  studies  had  been 
completed  and  his  work  accepted  by  the  board  that  was  appointed 
to  select  the  plans  upon  the  competition  authorized  by  the  statute. 
The  working  drawings  and  specifications  had  been  fully  com- 
pleted before  the  letting  of  the  contract  to  the  Carlin  Company 
for  the  construction  of  the  buildings.  The  detail  drawings  had 
been  completed  and  approved  and  the  shop  drawings  had  been 
checked  up  and  corrected  before  the  controversy  with  reference 
to  the  site  occurred.  This  all  preceded  the  passing  of  the  resolu- 
tion of  November  21,  1911.  That  was  not  a  permanent  or  con- 
tinuous abandonment  of  the  plans  and  specifications  or  the  work 
theretofore  done,  for  it  only  stopped  such  work  temporarily  and 
until  further  notice,  and  the  subsequent  action  of  the  Carlin 
Company  in  abandoning  the  contract  after  the  Governor  had 
vetoed  the  appropriation  made,  therefore  only  operated  to  prevent 
the  claimant  from  supervising  the  work  that  remained  to  be  done 
upon  the  Carlin  contract. 

I  am,  therefore,  of  the  opinion  that  the  Statute  of  Limitations 
did  not  commence  to  run  by  reason  of  that  transaction. 

Some  discussion  has  taken  place  with  reference  to  the  pro- 
visions of  the  Finance  Law.  The  acts  of  the  Legislature,  to  which 
reference  has  been  made,  providing  for  the  appointment  of  a 
Commission  to  construct  a  new  prison  in  place  of  the  Sing  Sing 
prison,  are  special  and  local  acts,  and  in  so  far  as  such  acts  are  in 
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conflict  with  the  t)rovision8  of  the  Finance  Law,  that  law  must 
be  deemed  to  be  superseded  bj  the  special  and  local  statutes  upon 
the  subject. 

In  the  trial  of  the  case  I  have  been  exceedingly  liberal  in  the 
reception  of  testimony,  and  quite  a  number  of  objections  and 
exceptions  were  taken  with  reference  thereto.  It  is  the  duty  of 
the  derk  of  a  Commission  created  by  the  L^slature  to  keep 
accurate  minutes  of  the  proceedings  at  a  meeting  of  the  Commis- 
sion. Such  minutes  ordinarily  diow  the  names  of  the  Commis- 
sioners present,  the  motions  made  and  the  resolutions  passed. 
It  is  not  customary  for  the  clerk  to  enter  in  his  minutes  of  the 
proceedings  all  the  names  of  other  persons  who  may  be  present  at 
the  meetings  of  the  Commission,  nor  is  it  customary  for  such 
clerk  to  enter  into  the  minutes  an  accurate  copy  of  all  the  dis- 
cussion that  took  place,  and  informal  talks  by  the  Commissioners. 
I  have,  therefore,  allowed  in  some  of  my  rulings  oral  testimony 
to  be  given  as  to  whether  certain  other  persons  were  present  at 
the  meeting  of  lie  Commission  other  than  the  Commissioners 
themselves,  and  where  a  controversy  arose  upon  the  trial  as  to 
what  was  meant  by  a  resolution  passed,  I  have  allowed  testimony 
to  be  given  as  to  the  discussion  that  took  place  on  the  occasion 
of  the  passage  of  the  resolution  by  the  Commissioners  themselves, 
in  order  that  I  might  reach  a  proper  conclusion  as  to  the  purpose 
and  intent  of  the  resolution.  I  have  not  intended  to  receive  any 
evidence  for  the  purpose  of  contradicting  the  minutes  kept  by 
the  clerk.  There  may  be  some  other  rulings  admitting  evidence 
which  should  not  have  been  made,  but  I  think  the  error,  if  any, 
has  been  obviated  by  the  conclusions  reached  by  me  in  the 
findings. 

The  damages  which  I  have  allowed  in  the  report  were  unliqui- 
dated, and  consequently  I  have  allowed  no  interest  until  judgment 
is  entered  upon  the  report. 

The  claimant  should  have  judgment  as  directed  in  the  report 
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Taggaets  Papse  Company  v.  State  of  New  Yobk 

No.  10836 

(Dated  December  18,  1017) 

Market  yalue  of  lands  appropriated  by  the  State  and  consequential  danucet 
to  lands  of  the  claimant  not  taken  arising  from  snch  appropriation. 

The  State  of  New  York,  through  the  Forest  Preserve  Board,  on  the 
0th  of  January,  1000,  appropriated  11,807  acres  of  land  in  Herkimer 
county  in  the  Adirondack  region,  said  land  belonging  at  that  time  to 
the  claimant  herein.  Of  the  lands  taken  7,118  acres  contained  a  virgin 
stand  of  hardwood  and  softwood  timber.  The  balance  of  the  land  taken 
was  made  up  of  lakes,  burned  land  and  land  which  had  been  lumbered 
in  whole  or  in  part  and  contained  4,770  acres.  Within  the  limit  estab- 
lished by  law  the  claimant  reserved  for  its  own  use  and  removed  all 
the  spruce  timber,  on  the  appropriated  land,  ten  inches  and  more  in 
diameter. 

The  only  questions  involved  herein  are  as  to  the  fair  and  reasonable 
market  value  of  said  land  at  the  date  of  the  appropriation,  excepting 
the  spruce  timber  reserved  by  claimant,  and  the  consequential  damages, 
if  any,  caused  to  claimant  by  reason  of  said  appropriation.  A  stipula- 
tion had  been  entered  into  before  the  trial  by  the  State  and  the  claimant 
as  to  the  amount  of  hard  and  softwood  on  the  land  in  question.  The 
stipulation  also  included  the  method  whereby  the  value  of  the  hard- 
wood thereon  should  be  estimated  and  the  cost  of  removing  the  softwood 
therefrom.  Several  weeks  before  the  appropriation,  claimant  had  given 
to  one  GkdTney  an  option  to  purchase  this  whole  tract  and  some  5,700 
acres  lying  adjacent  to  it  in  Lewis  county,  including  with  the  land  only 
the  hardwood,  for  the  sum  of  $70,000.  Based  upon  the  stipulation  and 
the  other  facts  above  outlined,  the  court  held  that,  in  arriving  at  the 
question  of  the  value  of  the  land  appropriated,  it  would  take  into  con- 
sideration, first,  land  with  merchantable  hardwood  timber;  second,  the 
balance  of  the  appropriated  parcel  without  such  timber;  third,  the  value 
of  the  pulpwood;  fourth,  the  value  of  the  softwood  timber;  fifth,  the 
▼alue  of  the  hemlock  bark.  These  values  were  found  to  aggregate 
$175,743.27,  as  being  the  amount  which  a  willing  buyer  and  a  willing 
seller  would  have  agreed  to  as  the  sum  to  be  paid  for  the  appropriated 
lands  as  taken  by  the  State.  The  claimant  had,  after  the  taking  of  this 
land,  the  5,700  acres  in  Lewis  county,  of  which  3,700  acres  contained  a 
stand  of  7,500,000  board  feet  of  merchantable  hardwood  timber  and 
about  4,000  cords  of  pulpwood.  The  appropriation  of  the  adjacent  land 
by  the  State  cut  off  a  right  of  way  to  Fulton  Chain  which  depreciated 
the  Lewis  county  land,  the  value  of  the  hardwood  acreage  being  fixed 
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at  $4  per  acre,  amounting  to  the  sum  of  $14,800.  Held,  that  the  claim- 
ant is  entitled  to  an  award  of  $175,743.27  for  the  lands  appropriated 
and  $14,800  for  consequential  damages  for  the  lands  not  taken,  but  is 
not  entitled  to  damages  growing  out  of  the  Gaffney  option^  as  Gaffney 
is  without  redress  even  if  he  has  suffered  any  damages.  An  award  waa 
made. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation of  11,897  acres  of  land  in  the  Adirondack  r^on,  Herki- 
mer county,  owned  by  claimant 

Moot,  Sprague,  Brownell  &  Marcy,  for  claimant 

Merton  E.  Lewis,  Attorney-General  (A.  F.  JenkSy  Deputy 
Attorney-General),  and  Benjamin  McClung,  for  State. 

AcKEESON,  p.  J. —  On  the  9th  day  of  January,  1909,  the  State 
of  New  York,  through  the  Forest  Preserve  Board,  appropriated 
11,897  acres  of  land  in  the  Adirondack  region  and  lying  in  Herki- 
mer coimty.  Said  land  at  the  date  of  the  appropriation  was  owned 
by  this  claimant.  Seven  thousand  one  hundred  and  eighteen  acres 
of  it  contained  a  virgin  stand  6f  hardwood  and  softwood  timber. 
The  balance  of  4,779  acres  was  made  up  of  lakes,  burned  land 
and  land  which  had  been  lumbered  in  whole  or  in  part  Within 
six  months  after  such  appropriation  claimant,  as  it  had  a  right  to 
do  under  the  law,  reserved  for  its  own  use  all  the  spruce  timber 
on  the  appropriated  land  ten  inches  and  more  in  diameter.  It 
thereafter  removed  all  of  such  timber. 

There  are  two  questions  before  this  court  to  be  determined  in 
this  case,  as  follows : 

A.  What  was  the  fair  and  reasonable  market  value  of  said  land, 
at  the  date  of  the  appropriation,  excepting  the  spruce  timber 
reserved  by  the  claimant  ? 

B.  What  were  the  consequential  damages,  if  any,  caused  to 
claimant  by  reason  of  said  appropriation  ? 

The  court,  in  its  consideration  of  this  case,  was  confronted  at 
the  very  outset  with  three  rather  unsual  facts  or  conditions.  They 
are  as  follows : 
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First.  The  parties  prior  to  the  trial  of  the  case  had  entered  into 
a  stipulation  fixing  the  amount  of  hard  and  soft  wood  on  the  land 
in  question.  They  stipulated  between  themselves  that  the  state- 
ment of  the  amount  of  hard  and  soft  wood  which  they  agreed  was 
to  be  found  on  said  premises,  "  Shall  be  received  in  evidence  with- 
out further  proof  as  establishing  the  quantities  of  hard  and  soft 
wood  for  the  purposes  of  this  action." 

Second.  They  further  stipulated  that  certain  experts  repre- 
senting both  parties  should  examine  this  tract  of  land  and  report 
as  to  the  value  of  the  hardwood  thereon  and  the  cost  of  removing 
the  softwood  therefrom;  and  that  such  report  should  be  received 
in  evidence  on  the  trial  of  this  case.  It  was  agreed,  however,  that 
if  either  of  the  parties  were  not  satisfied  with  this  report  as  to 
value  they  might  submit  further  evidence  thereon. 

Third.  Less  than  one  month  before  this  appropriation  was 
made  the  claimant  had  given  an  option  to  one  Robert  J.  Gaffney 
to  purchase  this  whole  tract  and  about  5,700  acres  lying  adjacent 
to  it  in  Lewis  county,  including  with  the  land  the  hardwood  only, 
for  the  sum  of  $70,000.  And  out  of  this  transaction  arose  several 
propositions  which  claimant  advanced  On  the  trial  of  this  case  as 
bearing  on  the  damage  it  has  suffered  by  reason  of  this 
appropriation. 

The  court,  after  carefully  considering  the  evidence  in  the  case, 
reached  the  conclusion  that  the  following  items  only  should  be 
considered  in  arriving  at  the  question  of  the  value  of  the  land 
appropriated,  to  wit : 

1.  Land  with  merchantable  hardwood  timber. 
3.  The  balance  of  the  appropriated  parcel  without  merchantable 
hardwood  timber. 

3.  The  value  of  the  pulpwood. 

4.  The  value  of  the  softwood  timber. 

5.  The  value  of  the  hemlock  bark. 

It  will  be  observed  that  the  parties  had  already  relieved  the 
court  from  determining,  from  the  testimony  of  witnesses,  the 
amount  of  pulpwood  on  the  property  by  agreeing  that  there  was 
22,184.27  cords.    In  like  manner  thqr  had  relieved  the  court  from 
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determining  the  amount  of  hardwood  and  softwood  timber  on  the 
tract  with  the  exception  of  a  quantity  of  hardwood  timber  on  the 
south  part  of  the  tract  which  had  been  overlooked  by  mistake  and 
which  we  find  contained  3,500,000  board  feet.  These  were  con- 
ditions not  to  be  found  in  the  ordinary  sale  of  such  lands  where  no 
guaranty  is  made  of  the  amount  of  timber. 

The  State  on  the  trial  sought  to  be  relieved  from  this  stipula- 
tion fixing  the  quantity  of  wood  on  this  tract,  but  in  the  absence  of 
fraud  or  mistake  the  court  could  not  grant  its  application  to  be 
relieved  from  a  stipulation  it  had  entered  into  after  such  delibera- 
tion and  after  such  a  careful  examination  as  the  evidence  disclosed 
it  had  made  of  this  property,  and  after  the  parties  had  acted  upon 
it  and  proceeded  to  trial.  What  effect  it  might  have  had  on  the 
award  in  this  case  if  this  stipulation  as  to  quantities  had  not  been 
in  the  case  of  course  the  court  is  unable  to  determine.  But  being 
in  the  case  the  court  must  be  governed  by  it  and  make  its  award 
accordingly. 

The  proportion  which  each  one  of  the  above  items  should  bear  to 
the  others  in  making  up  the  sum  which  the  court  finally  fixes  a^ 
representing  the  fair  and  reasonable  market  value  of  this  property 
is  not  easy  to  determine.  It  certainly  is  not  determined  in  the  case 
of  the  pulpwood  and  other  timber,  for  instance,  by  a  mere  mathe- 
matical calculation  based  on  the  selling  prices  at  a  certain  place 
at  the  date  of  the  appropriation  less  the  cost  of  delivery  at  that 
place.  For  such  a  method  does  not  take  into  consideration  all  the 
vicissitudes  which  must  be  met  every  day  in  a  commercial  enter- 
prise of  that  character.  Market  value  represents  what  a  willing 
buyer  would  pay  for  property  to  a  willing  seller.  It  is  not  ascer- 
tained by  measuring  what  profits  could  be  derived  from  the  prop- 
erty based  on  what  the  products  of  the  property  would  sell  for  less 
the  cost  of  placing  such  products  on  the  market,  be  it  stone,  gravel 
or  wood  or  anything  else  of  such  a  nature  that  its  quantity  could 
be  fairly  estimated.  The  courts  have  condemned  that  method  of 
determining  market  value. 

In  this  case  we  believe  the  items  above  mentioned  would  be  con- 
sidered in  making  up  such  value.  And  we  have  determined,  in 
view  of  all  the  evidence  in  this  case,  in  view  of  the  testimony  con- 
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ceming  sales  of  Adirondack  property,  and  of  all  the  uncertainties, 
chances  and  dangers  which  always  attend  large  enterprises  where 
markets,  transportation,  labor,  weather,  fire,  etc.,  enter  into  the 
possibilities  that  the  fair  and  reasonable  market  value  of  this 
property  on  the  &th  day  of  January,  1909,  was  $175,743.27. 

In  other  words,  we  are  satisfied  from  all  the  evidence  in  this 
case  that  on  that  date  the  sum  of  $175,743.27  is  the  amount  which 
would  have  been  fixed  upon  between  a  willing  buyer  and  a  willing 
seller  as  the  amount  to  be  paid  for  this  property  as  taken  by  the 
Stata  Also  that  in  reaching  the  aforesaid  amount  of  $175,743.27 
as  the  purchase  price  of  this  property  the  parties  to  such  sale  would 
have  considered  items  of  value  in  this  property  as  follows: 

7yll8  acres  of  land  with  hardwood  timber  thereon, 

at  $8  per  acre $56,944  00 

4^779   acres  of  lumbered   and  burned  land,   and 

water,  at  $2  per  acre 9,558  00 

2,500  cords  of  hemlock  bark,  at  $1  per  cord 2,500  00 

22,184.27  cords  of  pulpwood,  at  $4.25  per  cord. . .  94,283  15 
4,983,247   B.   P.    softwood  timber,    at  $2.50   per 

thousand  feet *12,458  12 

Total $175,743  27 


What  were  the  consequential  damages,  if  any,  caused  to 
claimant  by  said  appropriation? 

The  claimant  had  left  of  his  contiguous  tract,  after  the  appro- 
priation, 5,700  acres  in  Lewis  county.  We  find  from  the  evidence 
that  3,700  acres  of  this  contained  a  stand  of  7,500,000  board  feet 
of  merchantable  hardwood  timber  and  about  4,000  cords  of  pulp- 
wood.  The  appropriation  to  some  extent  isolated  this  tract  of 
timber  and  cut  off  the  chance  of  obtaining  a  right  of  way  to  Fulton 
Chain,   which  undoubtedly   depreciated   this   property   to  some 

*At  a  rdiearing  of  this  clftim  this  item  was,  on  February  6,  1918,  increased 
to  $34^7.82,  maldng  the  total  award  $212,942.97,  and  interest  was  awarded 
on  thia  latter  sum  from  January  1,  1917. 
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extent,  which  we  have  fixed  at  $4  per  acre  for  the  3,700  acres 
which  contained  the  hardwood  timber,  amounting  to  the  sum  of 
$14,800. 

The  claimant  further  contends,  as  the  assignee  of  all  the  rights 
and  interests  of  Robert  J.  Gaffney  in  this  property,  that  it  is 
entitled  to  further  damages.  We  cannot  agree  with  the  learned 
counsel  for  the  claimant  in  this  contention.  We  believe,  that  the 
position  of  the  State  on  this  proposition  is  absolutely  unassailable 
as  a  matter  of  law.  At  the  time  of  this  appropriation,  Gaffney 
had  a  mere  naked  option  to  purchase  this  property  on  or  before 
the  first  day  of  the  following  April  for  the  sum  of  $70,000.  He 
had  not  served  notice  of  his  acceptance  of  the  offer;  he  had  no 
interest  in  the  fee  of  the  property ;  and  in  a  case  of  eminent  domain 
such  as  this  where  the  property  was  taken  by  the  State  under  a 
law  which  provided  for  compensation  to  the  owner  only,  he  is 
clearly  without  redress  if  he  has  suffered  any  damages.  Benedict 
V.  Pincus,  191  N.  T.  377;  People  v.  Adirondack  R.  R.  Co.,  160 
id.  225 ;  Frazee  Milling  Co.  v.  State,  73  Misc.  Rep.  529 ;  Watson 
V.  N.  Y.  C.  &  H.  K  R.  R.  Co.,  47  N.  Y.  157. 

The  claimant  offered  proof  on  the  other  matter  which  it  claimed 
should  be  considered  in  determining  the  value  of  this  property  and 
the  amount  of  its  consequential  damages.  It  is  not  necessary  to 
discuss  them  here  as  it  did  not  appear  to  the  court  that  any  l^al 
liability  existed  against  the  State  by  reason  thereof.  • 

We  find  that  the  claimant,  therefore,  is  entitled  to  an  award 
against  the  State  for  the  sum  of  $175,743.27  for  the  property 
actually  taken  and  the  sum  of  $14,800  for  damages  to  the 
remainder  of  its  property  resulting  from  said  appropriation, 
amounting  in  all  to  the  sum  of  $190,543.27.* 

Fennell  and  Webb,  JJ.,  concur. 


*See  footnote  on  preceding  page. 


Dajjes  v.  State  of  Xew  Yokk  93 


Court  of  Clainu  [Vol.  14] 


Samuel,  A.  Danes  and  Another  v.  State  of  New  Tobk 

No.  293-A 

(Dated  December  19,  1917) 

Where  the  State  acquires  land  along  a  waterway  as  owner  it  becomes  an  inter- 
vening owner  between  lands  not  taken  and  the  waterway  and  owns  the 
riparian  rights. 

On  January  6,  1913,  this  claim  was  determined  by  the  Board  of  Claims, 
which  awarded  $9,050  with  interest  to  that  date  to  the  claimants  herein 
because  of  the  appropriation  by  the  State  of  certain  lands  owned  by 
claimants  adjoining  the  Mohawk  river.  The  award  was  made  up  of 
$8,050  for  the  land  actually  taken  and  $1,000  for  the  appropriation  by  the 
State  of  lands  comprising  the  bed  of  the  Mohawk  river  to  the  thread 
of  center  of  the  stream.  On  appeal  by  the  State  to  the  Appellate  Division 
and  to  the  Court  of  Appeals  the  latter  court  decided  that  the  title  to  the 
bed  of  the  Mohawk  river  was  in  the  State  and  not  in  the  upland  owner; 
that  the  award  of  $1,000  should  be  reversed,  with  costs,  leaving  the 
$8,050  standing,  but  sending  the  claim  as  to  the  $1,000  back  to  the 
Court  of  Claims  to  determine  and  award  the  respondents  the  damages 
sustained  by  them,  if  any,  by  reason  of  the  interference  with  their  ordi- 
nary riparian  rights  through  such  taking.  The  State  claims  that 
claimants  have  suffered  no  loss  from  the  taking  of  any  riparian  rights. 
This  contention  is  untenable.  The  State  has  become  the  upland  owner 
of  the  lands  between  the  remaining  lands  of  the  claimants  and  the 
present  shore  line,  thus  depriving  them  of  their  riparian  rights.  Held, 
that  by  thus  cutting  off  the  riparian  rights  of  the  claimants  damages 
amounting  to  $350  have  been  inflicted,  for  which  the  claimants  should 
have  an  award.    An  award  was  made. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation by  the  State  of  uplands  belonging  to  claimants  lying 
between  their  remaining  lands  and  the  ^Mohawk  river,  involving 
the  los6  to  them  of  ordinary  riparian  rights. 

DeWitt  W.  Ostrander,  for  claimants. 

Merton  E.   Lewis,  Attorney-General   (Wilbur  W.  Ohambers, 
Deputy  Attorney-General),  for  State. 

Fbwnell,  J. — This  claim  was  originally  heard  by  the  Board 
of  Claims  which  made  an  award  of  $9,050,  with  interest,  Jan- 
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nary  6,  1913.  The  award  was  made  up  of  $8,050  for  lands, 
buildings,  etc.,  and  $1,000  "by  reason  of  the  appropriation  by 
the  State  of  the  lands  comprising  the  bed  of  the  Mohawk  river  to 
the  thread  of  center  of  the  stream  *  *  *  being  intended  to  cover 
all  other  rights  growing  out  of  the  ownership  of  said  land  in  the 
bed  of  the  Mohawk  river,  and  all  riparian  rights  appurtenant  to  the 
premises  appropriated.''    Finding  No.  3. 

The  State  appealed  to  the  Appellate  Division  and  then  to  the 
Court  of  Appeals.     219  N.  Y.  90. 

The  Court  of  Appeals  decided  that  the  title  to  the  bed  of  the 
Mohawk  was  in  the  State  and  not  in  the  upland  owner.  Judge 
Collin's  opinion  contains  the  following  statement:  "From  the 
language  of  the  determination  of  the  Board  of  Claims,  we  are 
uncertain  whether  or  not  the  Board  intended  to  find  a  damage 
to  the  ordinary  riparian  rights  of  the  respondents  by  reason  of 
the  taking  of  the  land  between  their  remaining  lands  and  the 
river.  That  part  of  the  determination  awarding  the  sum  of  one 
thousand  dollars,  in  addition  to  the  eight  thousand  and  fifty  dol- 
lars, should  be  reversed,  with  costs  in  the  Appellate  Division  and 
this  Court,  and  the  matter  remitted  to  the  Court  of  daims  to 
determine  and  award  the  respondents  the  damages  sustained  by 
them,  if  any,  by  reason  of  the  interference  vnth  their  ordinary 
riparian  rights  through  such  taking." 

The  question  to  be  determined  here  would  seem  to  be  whether 
or  not  the  claimants  sustained  any  damage  by  reascm  of  the 
interference  with  the  "ordinary  riparian  rights  through  such 
taking,"  and,  if  any  damage  was  sustained,  to  fix  the  amount. 
The  State  contends  that  the  item  of  $8,050  in  the  original  award, 
being  for  the  uplands,  included  the  ordinary  riparian  rights. 

An  award  for  uplands  would  ordinarily  include  any  damages 
due  to  loss  of  appurtenant  water  rights,  but  the  language  of  Judge 
Rooney,  in  finding  No.  3,  above  mentioned,  seems  to  lead  to  a 
contrary  conclusion;  "said  award  of  $1,000  being  intended  to 
cover  all  other  rights  growing  out  of  the  ownership  of  said  land 
in  the  bed  of  the  Mohawk  river,  and  all  riparian  rights  appurte- 
nant to  the  premises  appropriated." 
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Judge  Rooney's  opinion  seems  to  state  a  different  conclusion, 
as  may  be  seen  from  the  following  excerpt  from  his  opinion: 
"The  Board  became  convinced  upon  all  the  evidence  and  upon 
an  inspection  of  the  premises,  and  upon  consideration  of  the 
fact  that  claimants  owned  only  a  portion  of  the  stream,  that  the 
value  of  the  water  power  that*  could  be  generated  at  that  point 
was  not  large  and  that  the  cost  of  producing  such  a  power  under 
the  existing  conditions  would  be  so  great  as  to  reduce  its  value 
to  a  minimum.  The  evidence  along  these  lines  appears  exten- 
sively in  the  minutes  of  the  trial  and  need  not  be  here  recapitu- 
lated. It  was  our  judgment  that  an  award  of  $1,000,  on  this 
point,  as  covering  the  value  of  the  land  under  water,  and  any 
development  from  the  use  of  the  water,  would  be  fair 
corapensatiQu." 

There  being  such  a  plain  conflict  we  are  inclined  to  give  the 
benefit  of  the  doubt  to  the  claimants  and  to  say  that  the  value  of 
the  "  ordinary  riparian  rights  "  was  intended  by  Judge  Rooney 
to  be  included  in  the  $1,000  above  mentioned. 

It  is  claimed  by  the  State  that  the  claimants  have  suffered  no 
loss  of  any  riparian  rights.  We  think  this  contention  untenable. 
There  are  ordinary  riparian  rights  on  navigable  streams  where 
the  State  owns  the  fee  of  the  land  under  water.  The  case  of 
Rumsey  v.  N.  Y.  &  K  R  R  R  Co.,  136  N.  Y.  543,  is  authority 
for  the  statement  that  there  are  such  rights,  although  not  authority 
as  to  the  relative  rights  in  this  case, —  as  herein  one  of  the  parties 
is  the  State.  See  Sage  v.  Mayor,  154  N.  Y.  61,  77,  where  Judge 
Vann  draws  this  distinction. 

Had  this  been  a  claim  for  damages  necessarily  incident  to,  or 
growing  out  of,  improvements  in  the  river  channel  itself  or  struc- 
tures therein  erected  by  the  State,  the  claimants  would  be  without 
remedy. 

This  claim  grows  out  of  an  actual  appropriation  of  land  com- 
prised within  monumented  lines,  one  line  following  the  edge  of 
the  river  and  the  other  line  being  inland,  and  being  beyond  the 
new  high  water  line  created  by  the  raising  of  a  dam  down  stream. 
The  appropriation  actually  takes  the  upland  of  the  claimants 
commencing  at  the  river  bank  and  extending  back  beyond  the  new 
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flow  line  of  the  river.  This,  in  fact,  makes  the  State  the  upland 
owner  of  the  lands  between  the  remaining  lands  of  the  claimants 
and  the  present  shore  line  —  a  strip  varying  in  width  and  several 
hundred  feet  long. 

The  most  advanced  position  the  State  can  take  is  that  m^i- 
tioned  in  Gerard's  "  Titles  to  Eeal  Estate,"  "  the  individual 
right  of  the  riparian  owner  was  considered  *  *  *  as  subject  to 
the  right  of  the  State  to  abrogate,  or  destroy,  it  at  pleasure,  by 
a  construction,  or  filling  in,  beyond  his  outer  line  and  this,  too, 
without  compensation  made."  P.  853.  See,  also.  Sage  v.  Mayor, 
supra,  and  Slingerland  v.  International  Contracting  Company, 
169  K  T.  60,  69,  70. 

It  would  seem,  therefore,  that  when  the  exercise  of  the  para- 
moimt  public  right,  in  the  improvement  of  navigation,  deprives 
the  individual  riparian  owner  of  some  of  his  rights  as  such  owner, 
his  inferior  right  must  give  way  to  the  superior  public  right.  In 
this  claim  we  do  not  have  such  a  condition.  Here  we  have  the 
public  authorities,  acting  under  a  specific  statute,  acquiring  upland 
by  appropriation.  It  is  true  that  this  improvement  is  "  of  navi- 
gation'' ouc  the  damage  herein  accrues,  not  from  improving  the 
navigation,  but  from  the  actual  appropriation  of  uplands  owned 
by  the  claimants,  the  State  thereby  becoming  an  intervening  owner, 
and  thus  depriving  them  of  whatever  riparian  rights  might  be 
left  to  such  lands,  in  the  absence  of  such  appropriation,  after  the 
State  had  made  its  improvements  to  the  navigation  of  the  stream. 

The  claimants  herein  have  proved  some  damage  because  of  the 
State  appropriating  and  becoming  the  intervening  owner  of  lands 
between  their  remaining  lands  and  the  new  flow  line  of  the  river. 
These  damages  are  small,  because  the  rights  themselves  were  not 
of  great  value.  These  rights  were  of  some  value  and  they  have 
been  damaged.  Slingerland  v.  International  Contracting  Com- 
pany, supra,  p.  73. 

The  claimants  have  been  damaged  because  of  the  loss  of  such 
ordinary  riparian  rights  in  the  sum  of  $350.    An  award  has  been 

made  to  them  in  that  amount 

* 

Ackerson,  J.,  concurs. 
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The  Burt  Olney  Canning  Company  i\  State  of  New  York 

No.  7326 

(Dated  December  27,  1^17) 

Failure  to  fi]«  a  claim  for  damages  within  one  year  after  a  dam  was  completed, 
when  the  damages  alleged  occurred  as  the  result  of  such  structure  being 
built,  constitutes  a  waiver  to  existing  or  future  damages  from  the  State. 

The  claimant  was  the  owner  of  premises  in  Oneida,  N.  Y.,  and  was 
such  owner  on  December  15,  1901,  when  such  premises  were  flooded  and 
seriously  damaged  by  water.  It  is  alleged  that  the  flooding  was  the 
result  of  construction  by  the  State  of  an  aqueduct  at  the  village  of 
Durhamville  for  the  purpose  of  carrying  the  Erie  canal  over  the  Oneida 
creek  at  that  point.  Heldf  that  the  State,  having  for  more  than  sixty 
years  before  this  flood  maintained  the  aqueduct  at  its  then  condition, 
was  relieved  from  any  responsibility  whatever  from  resulting  floods. 
The  various  statutes  authorizing  permanent  appropriation  of  lands, 
waters  and  easements  by  the  State  required  persons  claiming  damages 
thereunder  to  file  a  claim  within  one  year  after  the  appropriation.  In 
this  case  the  appropriation  was  made  when  the  dam  was  completed  and 
the  failure  to  file  claim  within  a  year  thereafter  was  a  waiver  of  claim- 
ant's right  of  damage.    Claim  dismissed. 

C1.AIM  against  the  State  of  New  York  arising  from  damages 
caused  by  the  flooding  of  claimant's  canning  factory  near  Dur- 
hamville, N.  Y.,  such  flooding  being  caused  by  waters  from  the 
Erie  canal  flowing  through  a  culvert  in  an  aqueduct  carrying  the 
said  cantd  over  Oneida  creek. 

McMahon  &  McMahon,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Archie  0.  Ryder  and 
Frank  K.  Cook,  Deputy  Attorneys-General),  for  State. 

Webb,  J. —  This  claim  filed  in  December,  1903,  was  for  dam- 
ages allied  to  have  been  sustained  by  the  flooding  of  claimant's 
premises  in  Oneida,  N.  Y.,  on  the  15th  day  of  Decen/.>er,  1901, 
which  flooding  is  alleged  to  have  been  caused  by  the  construction 
of  an  aqueduct  at  the  village  of  Durhamville,  for  the  purpose  of 

carrying  the  Erie  canal  over  Oneida  creek  at  that  point.     The 
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trial  was  begun  in  April,  1916,  concluded  in  May,  1917,  and 
submitted  in  August,  1917. 

That  the  flood  occurred  as  alleged,  with  large  consequent  dam- 
ages to  claimant's  factory,  is  uncontradicted.  That  the  flood  was 
in  part  at  least  due  to  the  construction  of  the  aqueduct  at  Dur- 
hamville,  is  fairly  established  by  the  evidence.  The  culvert  under 
the  aqueduct  had  a  much  smaller  water  area  than  either  of  the 
two  structures  existing  between  it  and  the  claimant's  factory 
nearly  three  miles  up-stream.  It  appeared,  however,  that  other 
constructions  existed  in  the  bed  of  the  creek  at  its  flood  valley, 
such  as  embankments,  piers  and  bridges,  all  of  which  construc- 
tions narrowed  the  creek  and  its  flood  area  to  some  extent  and 
necessarily  contributed  to  set  back  the  flood  waters  upon  the 
claimant's  property;  for  instance,  in  less  than  one-third  of  a 
mile  down  stream  from  the  factory  the  railroad  company  had 
constructed  an  embankment  carrying  its  main  tracks,  with  two 
culverts  sixty  and  five-tenths  feet  in  width,  with  an  area  of  1,076 
square  feet  to  carry  the  waters  of  the  creek.  This  embankment 
was  much  higher  than  any  flood  waters,  and  extended  on  both 
sides  of  the  culvert,  and  at  the  time  of  the  flood  in  question  the 
water  on  the  up-stream  (factory)  side  of  the  culvert  was  one  and 
one-half  feet  higher  than  on  the  down-stream  side,  and  a  large 
body  of  water  set  back  from  the  embankment,  covering  the  floor 
of  the  factory  to  a  depth  of  more  than  three  feet. 

The  Durhamville  aqueduct,  including  the  culvert  and  the  con- 
tiguous embankment,  was  constructed  as  a  part  of  the  canal 
system  of  the  State  in  1840,  and  was  at  the  time  of  the  flood  of 
December  15,  1901,  precisely  in  the  same  condition  as  when  orig- 
inally built.  It  further  appeared  by  two  of  claimant's  witnesses, 
who  lived  in  the  immediate  vicinity  of  the  aqueduct,  that  on 
several  occasions  since  the  aqueduct  was  built  the  water  at  that 
point  rose  as  high  as  in  the  December  flood.  There  was  no 
evidence  of  any  previous  flooding  of  claimant's  premises,  due, 
possibly,  to  the  fact  that  it  did  not  obtain  title  to  its  premises 
until  May,  1901.  But  the  Durhamville  aqueduct  and  the  land 
between  it  and  the  claimant's  premises  were  in  the  same  positions 
in  1840  as  in  1901,  and  if  the  aqueduct  caused  the  flood  of  1901, 
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why  did  not  equally  high  water  on  many  other  occasions  during 
the  intervening  sixty-one  years  produce  a  like  result  ?  Claimant's 
proofs  showed  the  top  of  the  aqueduct  culvert  to  be  elevation 
412.65,  and  high-water  elevation  at  the  date  of  the  flood  at  the 
aqueduct  to  be  417.29,  or  4.64  feet  above  the  top  of  the  culvert  as 
to  which  depth  the  aqueduct  acted  as  a  dam.  The  floor  elevation 
at  claimant's  factory  was  418.3,  twelve  inches  higher  than  the 
high-water  mark  at  the  aqueduct  on  December  15,  1901,  so 
that,  theoretically  at  least,  had  there  been  no  constructions 
between  the  aqueduct  and  claimant's  factory,  the  high  water  of 
December  15,  1901,  would  have  been  1  foot  below  the  floor  of 
claimant's  factory.  It  appeared  that  both  the  highway  bridge  and 
the  railroad  embankment  had  been  constructed  after  the  aqueduct 
and  its  embankment  When  the  flood  waters  from  above  reached 
the  railroad  culvert  they  overflowed  the  natural  channel  of  the 
stream  before  they  could  find  exit  through  the  railroad  culvert, 
and  set  back  the  waters  upon  the  claimant's  factory.  It  was 
claimed  that  if  the  culvert  at  Durhamville  had  been  of  sufficient 
capacity  to  carry  off  all  water  reaching  it,  the  railroad  culvert 
would  have  been  sufficient  to  carry  all  the  water  reaching  it.  The 
claimant  has  not  shown  it  by  a  fair  preponderance  of  the  evidence, 
and  the  expert  testimony  of  the  engineers  did  not  materially  aid 
the  court  upon  this  point.  Two  of  them  attributed  the  flood  at 
claimant's  property  to  be  due  to  the  construction  of  the  Durham- 
ville aqueduct,  and  two  of  them  testifled  that  the  aqueduct  had 
nothing  whatever  to  do  with  it. 

However  this  may  be,  in  the  view  I  take  of  the  case,  it  is  not 
necessary  for  the  Court  to  decide  the  point  on  which  the  experts 
disagree.  In  my  opinion,  the  fact  that  the  State  for  more  than 
sixty  years  before  this  flood,  had  maintained  the  aqueduct  at  its 
then  condition,  relieved  it  from  any  responsibility  whatever  from 
resulting  floods.  Flood  waters  up  to  elevation  412.65  found  an 
unobstructed  flow  through  the  culvert.  As  to  waters  in  excess 
of  that  elevation,  the  aqueduct  acted  as  a  dam,  and  in  so  far  as  it 
restrained  the  water  from  its  free  passage  it  was  a  dam.  The 
complaint  is  predicated  upon  the  proposition  that  the  aqueduct 
"obstructed,  dammed  and  held  back"  the  waters  of  the  creek. 


100  Statib  Depaetment  KEroRxs 

I  \'()1.  14]  Court  of  Claims 

The  adjudications  of  the  courts  upon  the  liability  of  the  State 
for  damages  caused  by  the  construction  of  dams  have  been  collected 
and  reviewed  by  this  court  in  the  case  of  Smith  &  Powell  Com- 
pany V.  State,  11  Court  of  Claims,  87-109.  In  that  case  the  dam 
was  constructed  in  1865,  and  the  damages  were  sustained  in 
1890-1892.  The  various  statutes  authorizing  the  permanent  appro- 
priation of  lands,  waters  and  easements  by  the  State  required 
persons  claiming  damages  therefor  to  file  a  claim  within  one 
year  after  the  appropriation.  The  decisions  are  to  the  effect 
that  the  appropriation  was  made  when  the  dam  was  completed 
and  the  failure  to  file  claim  within  a  year  thereafter  was  a 
waiver  of  the  right  to  claim  existing  or  future  damages  from  the 
State.  Mark  v.  State,  97  K  Y.  572 ;  Stewart  v.  State,  105  id. 
254;  Benedict  v.  State,  120  id.  228. 

In  the  Mark  case  Judge  Miller  says,  (577)  :  "  The  effect  of  the 
limitation  in  section  48  that  the  claim  must  be  presented  within 
one  year,  evidently  was  to  prevent  its  presentation  after  the  expir- 
ation of  the  time  in  which  it  was  to  be  made,  and  the  State  occu- 
pies the  same  position  toward  the  claimants  as  if  they  had  volun- 
tarily executed  a  release  to  the  State  of  all  their  title  to  the 
premises,  and  of  all  claim  for  damages." 

The  damages  are  alleged  to  have  been  caused  by  the  State's 
failure  to  construct  an  adequate  culvert  in  the  Durhamville  aque- 
duct, so  that  it  became  a  dam  in  high  water.  The  aqueduct, 
whether  it  was  a  dam  or  culvert,  was  built  in  1840,  and  the  own- 
er's remedy  for  resulting  damages  was  controlled  by  chapter  293 
of  the  Laws  of  1830,  or  by  chapter  836  of  the  Laws  of  1866 
(amending  section  84  of  the  Revised  Statutes),  both  of  which 
statutes  required  the  owners  of  the  property  affected  to  file  their 
claims  for  damages  within  one  year  from  the  completion  of  the 
dam.  If  they  failed  to  file  their  claims  within  the  appointed 
time,  the  State  became  vested  with  a  perfect  title  free  from  any 
claims  of  the  owner  or  of  any  subsequent  owner. 

It  is  for  these  reasons  that  the  claim  is  dismissed. 

Ackerson,  J.,  concurs. 
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David  R.  Jones  v.  Statb  of  New  Yobk 

No.  146»4 

(Dated  January  18,  1918). 

Wliere  claiiuant  received  more  than  his  highest  estimate  of  the  valve  of  lands 
appropriated  hy  the  State  he  most  have  known  that  the  extra  payment 
was  for  damage  arising  from  the  flooding  of  the  highway. 

In  1912  the  State  appropriated  a  certain  portion  of  claimant's  farm 
in  the  town  of  Russia,  Herkimer  county,  for  the  Hinckley  reservoir. 
The  claimant  put  in  his  demand  for  damages,  alleging  damages  for  the 
value  of  the  land  taken,  consequential  damages  and  the  flooding  of  the 
highway.  Subsequently  his  claim  was  settled  for  $550.  The  facts  show 
that  claimant,  during  his  testimony,  stated  that  this  payment  was  "in 
full  settlement  of  this  claim."  Claimant  now  contends  that  the  dauMige  to 
his  farm  by  cutting  it  off  by  the  flooding  of  the  highway  was  not  con- 
templated in  that  settlement  and  judgment.  He  admitted  on  examination 
that  he  received  from  the  State  the  $550  damages  and  that  the  land  itself, 
7.362  acres,  had  cost  him  $34.  He  must  have  known,  therefore,  that  he 
had  received  $516  for  something  besides  actual  land  value,  and  that 
there  was  no  appreciable  consequential  damage  to  the  premises  other 
than  the  flooding  of  the  highway.  Eeldf  that  the  claim  should  be  dis- 
missed on  the  ground  that  the  former  settlement  was  a  bar  and  also 
upon  the  merits,  inasmuch  as  this  claimant  was  not  misled  and  was  in 
fact  paid  in  full  by  the  settlement  made  and  judgment  entered  and  paid 
in  former  claim  No.  Ild4-A.    Claim  dismissed. 

Claim  against  the  State  of  New  York,  arising  from  the  appro- 
priation by  the  State  of  a  portion  of  a  farm  belonging  to  claimant 
for  consequential  damages  resulting  therefrom  and  for  the  flooding 
of  the  highway. 

Charles  B.  Hane,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Edward  M.  Brown, 
Deputy  Attorney-General),  for  State. 

FenneLiL,  J. —  Claimant  was  the  owner  of  a  farm  near  Grant 
in  the  town  of  Russia,  Herkimer  county,  from  before  1912  and 
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down  to  the  time  of  the  damages  alleged  in  this  claim.  The  State 
appropriated  from  said  farm  in  IS  12,  for  the  Hinckley  reservoir, 
7.362  acres  of  land.  Claimant  presented  a  claim, —  No.  1164-A 
—  for  damages  for  said  taking.  The  claim  alleged  damages  for 
the  value  of  the  land  taken,  consequential  damages  and  the  flood- 
ing of  the  highway.  Thereafter  claimant,  his  attorneys  and  the 
attorneys  for  the  State  agreed  upon  a  settlement  of  said  claim  for 
the  sum  of  $550.  In  making  the  proof  upon  which  said  settlement 
was  based,  the  claimant,  testifying  under  cross-examination  by 
the  Deputy  Attorney-General,  stated  that  the  payment  was  "  in 
full  settlement  of  this  claim."  The  judgment  was  made  accord- 
ingly and  the  sum  of  $550  was  thereafter  paid  claimant  in  accord- 
ance with  said  settlement  and  judgment. 

Claimant's  contention,  in  this  claim  No.  14694,  is  that  the 
damage  to  his  farm  by  cutting  it  off  by  the  flooding  of  the  high- 
way was  not  contemplated  in  that  settlement  and  judgment.  Cer- 
tain facts  brought  out  on  the  cross-examination  of  the  claimant 
became  very  material  in  view  of  his  contention.  If  the  claimant 
was  actually  misled  and  suffered  material  damages  by  the  cutting 
off  of  this  highway,  for  -which  he  had  not  been  paid,  owing  to  a 
mistake  on  his  part,  the  court  would  be  inclined  to  give  him  such 
relief  as  was  within  the  power  of  the  court  to  grant,  but  the  facts, 
ns  drawn  out  on  cross-examination,  indicate  that  the  claimant  was 
not  only  not  misled  but  was  not  damaged  in  any  amount  for  which 
he  was  not  fully  paid  by  the  State. 

He  testifies  that  he  purchased  fifteen  acres  at  $1  an  acre  and 
canceled  a  debt  of  $70  as  additional  consideration ;  that  he  bought 
the  remaining  sixty-five  acres  at  $106.50,  making  the  total  cost  to 
him  of  the  farm  $191.50;  that  thereafter  he  expended  about 
from  $200  to  $300  in  building  a  bam  fifteen  feet  by  twenty-five 
feet  on  the  farm;  that  the  frame  of  the  bam  was  an  old  frame 
that  he  had  on  one  of  his  other  places.  Conceding  that  he  spent 
$200  on  the  bam,  his  total  investment  was  $391.50,  which,  divided 
by  an  acreage  of  about  eighty  acres,  made  the  cost  to  him  of 
$4.89  per  acre,  including  small  dwelling  house  and  bam.  The 
State  paid  him  $550  for  land  which  actually  cost  him  $34.    There- 
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fore  he  received  $616  for  something  besides  actual  land  value. 
There  was  no  appreciable  consequential  damage  to  the  premises 
other  than  the  flooding  of  the  highway. 

Using  the  same  method  of  computation,  and  using  claimant's 
own  figure  of  value,  namely  $3,000,  which  is  undoubtedly  more 
than  twice  too  high,  and  taking  from  that  the  $350  he  claims  he 
spent  on  the  house  and  bam  out  of  his  award  leaves  the  value, 
according  to  his  own  figures,  at  the  time  of  the  original  appropria- 
tion, $2,650.  This  produces  an  acreage  value  of  $36.80,  which, 
multiplied  by  the  area  appropriated  by  the  State,  amounts  to 
$270.82,  for  which  he  received  $550,  an  excess  of  $279.18  over 
the  acreage  value  based  upon  the  very  high  figures  given  by  the 
claimant  himself.  Therefore  he  received  according  to  his  own 
figures  $279.18  more  than  his  highest  estimate  of  the  value  of 
the  land.  He  must  have  known,  and  it  has  been  found  herein,  as 
a  matter  of  fact,  that  he  did  know  that  this  extra  payment  was 
for  the  damage  because  of  the  flooding  of  the  highway.  All  the 
evidence  given  in  these  two  claims  and  the  conduct  of  the  witness 
on  the  witness  stand  in  examining  with  great  care  each  paper 
handed  to  him  for  identification  warrants  the  belief  that  he  is 
and  was  at  all  times  herein  mentioned  a  very  shrewd,  capable  busi- 
ness man,  and  was  not  in  any  sense  or  at  any  time  misled  as  to  just 
what  he  was  getting  and  for  what  he  was  getting  it.  I  have  dis- 
missed this  claim  on  the  ground  that  the  former  settlement  was  a 
bar  and  also  upon  the  merits,  inasmuch  as  this  claimant  was  not 
misled  and  was  in  fact  paid  in  full  by  the  settlement  made  and 
judgment  entered  and  paid  in  claim  Ko.  11 64- A. 

Ackerson  and  Paris,  JJ.,  concur. 


PUBLIC  SERVICE  COMMISSION 


FIRST    DISTRICT 


In  the  Matter  of  the  Hearing  on  the  Complaint  of  Brill  Bbos. 
against  the  New  York  Edison  Company  with  Respect  to 
Alleged  Refusal  to  Refigure  the  Bills  for  Electric  Current  Sup- 
plied to  Premises  at  No.  1619  Broadway,  Borough  of  Manhat- 
tan, City  of  New  York,  and  to  Refund  the  Difference  Between 
the  Combination  Contract  Prices  and  the  Individual  Contract 
Price  for  the  Period  from  November  7,  1915,  to  November  10, 
1916 

Case  No.  2227 

(Public  Service  Commission,  First  District,  November  5,  1917) 

Effect  of  new  rale  of  the  New  York  Edison  Company  discontinuing  submeter- 
ing  by  consumers  to  subtenants  and  requiring  aU  users  to  have  separate 
meter  contracts  with  the  company. 

Premises  in  the  borough  of  Manhattan  occupied  by  BriU  Bros.,  at  1619 
Broadway  in  the  city  of  New  York,  were  sublet  in  part  by  that  firm  to 
Maurice  Daly.  Brill  Bros,  entered  into  a  contract  with  the  New  York 
Edison  Company,  under  which  they  received  the  current  both  for  them- 
selves and  Daly,  separate  meters  being  installed  for  Brill  Bros,  and  for 
Daly.  By  this  means  Brill  Bros,  were  quoted  a  lower  rate  than  they 
would  have  been  granted  for  their  own  use.  They  in  turn  charged  Daly 
for  the  current  at  a  higher  rate  than  they  themselves  paid,  although 
even  then  the  price  to  Daly  was  less  than  he  would  have  paid  as  an  inde- 
pendent consumer.  Subsequently  the  Commission  decided  against  the 
practice  of  the  New  York  Edison  Company  of  installing  separate  meters 
in  apartment  houses  and  loft  buildings  and  in  furnishing  the  owners 
with  the  current  at  wholesale  rates,  which  such  owners  in  turn  sold  to 
the  tenants  at  the  retail  rate.  The  company  thereupon  added  to  its  rate 
schedule  of  May  1,  1915,  a  provision  against  such  submetering  and  for  the 
benefit  of  customers  who  had  been  submetering  the  company  provided 
that  the  present  meters  might  be  purchased  by  the  consumer,  and  a 
general  meter  be  installed  at  the  service  for  recording  the  entire  supply 
of  the  premises,  all  bills  to  be  rendered  upon  the  reading  of  this  general 
meter  supplied  by  and  belonging  to  the  company.  Under  this  change  the 
company  notified  Brill  Bros,  to  change  their  meter  and  that  each  tenant 
would  have  to  buy  from  the  company  direct.  On  December  10,  1916, 
Daly  entered  into  a  contract  based  upon  the  new  ruling.     Thereafter  he 
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was  billed  directly  by  the  company  and  Brill  Bros,  ceased  to  profit  from 
the  sale  of  current  to  Daly,  and  also  lost  the  benefit  of  the  rate  which 
his  consumption  added  to  theirs  would  give  them. 

In  the  present  proceeding  complainants  seek  a  refund  of  the  difference 
between  the  price  paid  for  current  by  Brill  Bros,  and  Daly  separately 
from  December,  1915,  to  the  date  of  the  new  contract  made  between  Brill 
Bros,  and  the  convpany  on  August  17,  1916,  and  the  price  which  would 
have  been  paid  if  the  master  meter  contract  had  been  put  in  operation 
on  January  1,  1916.  Held,  that  the  examination  of  the  evidence  fails  to 
show  any  false  representations  by  the  company  as  charged  and  that  there 
is  no  practice  of  the  company  disclosed  which  requires  an  order  to  be 
made  by  the  Commission.    Complaint  dismissed. 

Hebvey,  Commissioner. —  The  f  ax^ts  in  connection  with  this  case 
previous  to  the  acts  complained  of  were  as  follows:  One  of  the 
premises  in  the  borough  of  Manhattan  occupied  by  Brill  Bros,  at 
1619  Broadway  was  also  occupied  as  a  subtenant  by  Maurice  Daly. 
Brill  Bros,  under  a  contract  with  the  New  York  Edison  Company 
made  on  December  17,  1913,  were  receiving  current  both  for  them- 
selves and  for  Mr.  Daly.  By  the  terms  of  this  contract  the  com- 
pany installed  separate  meters  for  Brill  Bros,  and  for  Mr.  Daly 
and  itemized  the  bills  under  the  contract  giving  the  readings  and 
the  numbers  of  the  individual  meters.  The  result  was  that  Brill 
Bros,  thereby,  through  the  billing  to  them  of  the  gross  amount  of 
current  used,  got  the  benefit  of  a  lower  rate  than  would  have 
accrued  for  the  service  on  either  of  the  meters.  Brill  Bros,  then 
billed  Mr.  Daly  for  the  current  at  a  higher  rate  than  they  them- 
selves paid,  thereby  obtaining  a  profit,  while  at  the  same  time  the 
price  to  Mr.  Daly  was  less  than  he  would  have  paid  as  an  inde- 
pendent consumer. 

On  March  9,  1915,  the  Commission  adopted  an  opinion  in  the 
New  York  Edison  rate  case  (Stadtlander  v.  New  York  Edison 
Company,  6  P.  S.  C.  R.,  1st  Dist.,  48)  in  which  it  recommended 
the  discontinuance  of  the  practice  of  the  company  which  then 
existed  of  installing  separate  meters  in  apartment  houses  and  loft 
buildings  and  reading  such  meters  and  in  furnishing  the  owners 
with  the  current  at  wholesale  rates  which  such  owners  in  turn  sold 
to  the  tenants  at  the  retail  rate.  The  Commission  said :  "  Owners 
and  agents  of  apartment  houses  and  loft  buildings  secure  current 
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at  the  wholesale  rate  (5^)  and  retail  it  to  their  tenants  at  10^  per 
kw.  hour.  The  electric  light  companies  install  separate  meters  for 
each  tenant  and  read  the  meters.  All  the  agent  or  owner  has  to  do 
for  his  five  cents  per  kw.  profit  or  more  is  to  make  out  and  collect 
the  bills.  As  the  arrangement  between  the  landlord  and  his  tenant 
is  a  matter  which  is  in  the  form  of  a  contract  (this  generally  in 
the  lease),  I  think  it  is  clear  that  we  have  no  right  to  interfere. 
The  tenant  may  pay  the  landlord  anything  he  wishes,  but  I  think 
that  if  the  landlord  wants  to  take  advantage  of  the  wholesale  rate 
and  retail  it  out  to  his  tenants,  he  should  furnish  the  meters  and 
read  them,  as  well  as  collect  the  bills.  In  other  words,  that  but  one 
meter  should  be  furnished  or  read  for  each  wholesale  customer  of 
this  class.'' 

As  a  result  of  this  opinion  the  company  on  April  15,  1915,  filed 
a  supplement  to  its  rate  schedule  effective  May  1,  1915,  which  pro- 
vided that  no  meters  would  be  furnished  by  the  company  for  sub- 
metering  purposes  and  that  all  current  supplied  was  to  be  regis- 
tered and  charged  for  according  to  the  master  meter  or  meters 
supplied  and  maintained  by  the  company. 

At  the  same  time  the  company  sent  to  its  consumers  a  circular 
letter  which,  after  announcing  a  deduction  of  maximum  rates  in 
accordance  with  the  order  entered  upon  the  opinion  above  referred 
to,  contained  the  following  statements : 

"  *  *  *  A  further  change  to  take  effect  at  that  time  is  the  dis- 
continuance of  all  sub-metering.  As  a  matter  of  convenience,  our 
meter  service  of  the  past  has  included -an  unlimited  supply  of 
meters,  through  which  possibly  has  grown  the  practice  of  sub- 
metering  electric  current.  During  a  recent  investigation  by  the 
Public  Service  Commission  this  practice,  so  far  as  this  Company 
may  have  contributed  to  it  through  the  free  supply  of  sub-meters, 
has  met  with  severe  criticism  by  the  Commission,  and  its  aban- 
donment seems  the  only  proper  course  to  follow, 

''  Meters. 

"  Under  the  new  schedules  many  customers  may  not  desire  to 
continue  sub-metering.    Where  this  service  is  to  be  continued,  how- 
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ever,  the  present  meters  may  be  purchased  by  the  consumer  and  a 
general  meter  will  be  installed  at  the  service  for  recording  the 
entire  supply  of  the  premises.  All  bills  will  be  rendered  upon  the 
reading  of  this  general  meter  supplied  by  and  belonging  to  this 
Company, 

"  We  shall  be  glad  to  have  a  representative  caU  at  your  con- 
venience should  you  desire  any  further  information  on  these  or 
any  other  questions  relating  to  the  service  of  this  Company/' 

The  following  additional  facts  appear  from  the  testimony :  As 
a  result  of  the  circular  and  published  advertisements  of  the  com- 
pany (which  latter,  however,  were  not  produced)  Mr.  Brill  sent  for 
a  representative  of  the  company,  who  called  upon  him  in  May, 
1915,  informed  him  that  the  company  could  no  longer  permit  him 
to  sdl  electricity ;  that  he  had  to  change  his  meter  and  get  another 
and  that  each  tenant  would  have  to  buy  from  the  company  direct. 
Mr.  Brill  states  that  he  did  not  rely  so  much  upon  the  circular  as 
upon  the  agent's  statements,  so  that  it  is  not  necessary  to  comment 
further  upon  the  disingenuous  language  the  circular  contained. 
!No  evidence  was  offered  by  the  complainants  as  to  who  the  repre- 
sentative was  or  whether  or  not  he  was  in  fact  an  authorized  rep- 
resentative of  the  company.  The  company  denies  knowledge  as  to 
any  such  interview  and  has  no  record  of  any  representative  calling 
on  the  complainants  until  December,  1915.  A  record  of  all  calls, 
however,  is  not  kept  by  the  company. 

No  change  in  the  situation  of  the  parties  followed  the  allied 
call  of  the  company's  representative;  no  new  meter  was  installed, 
although  Mr.  Brill  testified  that  he  was  informed  that  one  was 
necessary;  the  current  consumed  by  the  tenant  Daly  through  the 
meter  upon  the  floor  leased  by  him  continued  to  be  billed  by  the 
company  to  the  complainants  and  the  tenant  continued  to  pay  the 
complainants  therefor  until  December,  1915.  There  is  not  evi- 
dence that  any  representative  of  the  company  called  on  Mr.  Daly  in 
May,  1915,  or  until  the  following  December. 

Owing  to  the  fact  that  there  were  many  thousand  consumers  who 
had  contracts  with  the  company  similar  to  that  of  the  complainants 
and  that  a  reasonable  time  was  necessary  to  effect  a  change  in 
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conditions,  the  prohibition  against  submetering  contained  in  the 
schedule  effective  May  1,  1915,  was  suspended  from  month  to 
month.  At  the  conclusion  of  the  hearing  held  upon  the  motion  of 
the  Commission  as  to  the  schedules  of  the  company  (6  P.  S.  C.  1st 
Dist.  289)  an  order  was  entered  on  October  15,  1915,  directing 
that  on  and  after  January  1,  1916,  the  company  determine  the 
amount  of  current  supplied  to  each  customer  by  means  of  a  master 
meter  and  that  the  company  install  not  more  than  one  meter  to  a 
service  under  each  contract. 

Although  Mr.  Brill  testified  that  a  new  contract  was  signed  as  a 
result  of  the  alleged  representation  made  in  May,  1915,  no  such 
contract  is  produced  and  the  company  contends  that  no  new  con- 
tract with  the  complainants  was  in  fact  entered  into  as  a  result  of 
the  change.  As  there  was  no  change  in  the  meters  and  the  only 
result  was  to  bill  Mr.  Daly  independently  after  December,  1915, 
there  does  not  appear  to  have  been  need  for  any  new  contract  with 
Brill  Bros. 

On  December  10,  1915,  Mr.  Daly,  the  tenant  of  the  complain- 
ants, entered  into  a  contract  with  the  company  under  which  the 
company  agreed  to  sen'e  him  directly  upon  the  premises  leased  by 
him.  The  company  produced  a  witness,  Mr.  Kelly,  one  of  the  com- 
pany employees,  who  testifies  with  much  circumstantial  detail  that 
prior  to  the  making  of  the  Daly  contract  he  called  upon  Mr. 
Maurice  Brill  because  he  had  a  record  of  all  contracts  in  his  dis- 
trict like  that  held  by  the  complainants  and  was  clearing  them 
up  before  January  1,  1916,  the  date  fixed  by  the  Commission  when 
the  change  was  to  be  effected.  At  this  interview  he  testifies  that 
he  advised  Mr.  Brill  that  the  latter  could  continue  billing  his 
tenants,  provided  a  master  meter  was  installed  and  the  other  meters 
were  purchased  and  that  Mr.  Brill  did  not  care  "  to  talk  on  the  con- 
tract as  suggested  to  him."  Mr.  Brill  denies  that  Mr.  Kelly  called 
on  him  in  December,  1915,  and  testifies  that  he  never  saw  Mr. 
Kelly. 

Immediately  after  the  date  when  he  says  he  had  an  interview 
with  Mr.  Brill,  ^fr.  Kelly  filled  out  a  blank  contract  for  Mr.  Daly's 
signature  (which  contract  in  Mr.  Kelly's  handwriting  was  put  in 
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evidence)  and  being  unable  to  see  Mr.  Daly,  he  left  it  at  his  oflSce 
or  mailed  it  to  him.    Mr.  Daly  himself  testifies  that  a  young  man 
cither  called  or  left  word  at  this  time  that  "  th^  were  going  to 
make  a  change,  he  would  have  to  put  in  a  separate  meter  and  deal 
direct  with  the  company."    Upon  receipt  of  the  message  and  pro- 
posed contract,  Mr.  Daly  called  at  the  company's  office.    All  the 
employees  of  the  company  who  interviewed  Mr.  Daly  upon  his 
visit  are  produced  and  have  testified  in  detail  as  to  their  conversa- 
tion with  him.     It  will  serve  no  useful  purpose  to  review  this 
testimony.     Their  testimony  in  substance  is  that  they  explained 
to  Mr.  Daly  what  his  rights  were  and  that  thereupon  he  signed 
the  contract  on  December  tenth.    Mr.  Daly  states  that  he  was  told 
that  he  could  no  longer  procure  current  from  the  complainants  and 
would  have  to  deal  direct  with  the  company.    Immediately  upon 
the  execution  of  this  contract,  Mr.  Daly  was  billed  directly  for 
current  consumed  by  him  and  complainants  no  longer  received 
the  profit  from  the  sale  of  current  to  Mr.  Daly  nor  the  benefit 
of  the  rate  which  his  consumption  added  to  theirs  would  give  them. 
Thus  the  matter  stood  until  June,  1916,  when  Mr.  Brill  was 
visited  by  one  Leonhardt  whose  business  is  described  as  "  expert 
electrical  auditor ''  and  whose  company  is  the  National  Inspection 
and  Audit  Company.    Leonhardt  testifies  that  he  was  a  friend  of 
Mr.  Daly  and  being  advised  by  the  latter  that  there  was  no  com- 
bination contract  in  existence  upon  complainants'  premises  called 
upon  Mr.  Brill  and  advised  him  that  money  could  be  saved  on  his 
electric  light  bill  and  solicited  a  contract  of  employment  upon  a 
contingent  basis  to  effect  the  saving.  Upon  the  execution  of  the 
contract,  he  then  explained  to  Mr.  Brill  his  right  to  sell  Mr.  Daly 
under  the  filed  schedules.     About  this  time  and  probably  as  a 
result  of  Mr.  Leonhardt's  call,  complainants  wrote  to  the  company 
as  follows :     "  From  time  to  time  we  have  various  individuals 
calling  upon  us  offering  to  save  us  quite  some  money  in  our  electric 
light  bills,  and  they  invariably  do  so.     It  seems  to  us  that  if  a 
stranger  is  able  to  come  in  and  make  this  saving  that  the  Edison 
Company  could  do  it  of  their  own  accord.    We  have  to  pay  some- 
thing for  the  services  rendered  by  this  individual.    Why  cannot 
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the  Edison  Company  give  us  this  saving  without  going  to  that 
expense?  We  think  that  this  is  a  matter  that  ought  to  be  taken 
up  very  carefully  by  your  Company  and  we  are  awaiting  you^ 
reply." 

It  is  to  be  noted  that  this  letter  charges  no  false  representations. 
As  a  result  of  this  letter  various  representatives  of  the  companj 
called  upon  Mr.  Maurice  BriU  and  testified  that  they  advised  him 
how  there  could  be  a  saving  and  that  Mr.  Brill  replied  that  he 
would  think  the  matter  over.  There  is  no  evidence  that  at  any  of 
these  interviews  Mr.  Brill  complained  of  false  representations. 
On  August  seventeenth,  complainants  signed  a  new  wholesale  con- 
tract with  the  company,  which,  however,  did  not  affect  the  service 
rendered  Mr.  Daly  until  his  application  for  cancellation  of  his 
existing  contract  was  made  about  December,  1916. 

The  complainants  in  the  proceeding  are  seeking  a  refund  of  the 
difference  between  the  price  paid  for  current  by  Brill  Bros,  and 
Mr.  Daly  separately  from  December,  1915,  to  the  date  of  the  new 
contract  and  the  price  which  would  have  been  paid  if  the  master 
meter  contract  had  been  put  in  operation  on  January  1,  1916. 
As  has  been  pointed  out  on  numerous  occasions  the  Commission 
has  not  the  power  which  is  vested  in  the  Interstate  Commerce 
Commission,  to  order  a  refund  or  reparation  because  of  excessive 
charges  and  it  necessarily  follows  that  it  has  no  power  to  award 
damages  for  loss  of  profits  resulting  from  false  representations.  * 
Such  claims  must  be  prosecuted  in  a  court  of  law.  In  the  present 
case  therefore  even  if  the  complainants'  contention  was  found  sus- 
tained by  the  evidence,  the  Commission  could  not  order  a  refund 
of  the  amount  paid  by  the  complainants  in  excess  of  what  they  . 
would  have  paid  for  the  current  they  themselves  consumed  had 
the  master  meter  been  installed  in  1915.  Nor  could  the  Commis- 
sion award  damages  for  the  loss  of  profits,  if  any,  that  complain- 
ants sustained  in  not  being  permitted  to  sell  current  to  Mr.  Daly 
from  December,  1915,  to  December,  1916.  Complaints  of  this 
kind  are  entertained  by  the  Commission  in  order  that  it  may 
determine  whether  the  facts  warrant  the  making  of  any  order  regu- 
lating the  future  practices  of  the  company.  With  that  end  in  view 
the  evidence  has  been  examined. 
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The  company  contends  that  even  if  false  representations  were 
made,  which  it  denies,  nevertheless  complainants  were  bound  to 
know  the  contents  of  the  filed  schedules  and  that  no  representations 
by  or  agreements  with  the  company  whatever  could  affect  the 
lespective  rights  of  the  parties.  In  my  opinion  this  contention  is 
unsound.  It  is  of  course  fundamental  that  no  agreement  with  the 
company,  nor  any  representation  made  by  the  company  or  its 
representatives  offering  a  basis  of  rate  different  from  some  one  or 
other  of  the  bases  specified  in  the  schedule  filed,  would  be  of  any 
force  or  effect  whatever.  When  once  lawfully  published,  the 
schedule  so  long  as  it  remains  uncanceled,  is  fixed  and  unalterable 
either  by  the  company  or  the  consumer  and  the  consumer  must  be 
charged  with  the  knowledge  of  the  contents  of  the  filed  schedule. 
Poor  Grain  Co.  v.  Q.  B.  &  O.  Ry.  Co.,  12  I.  C.  C.  Eep.  418; 
Pennsylvania  R.  R.  v.  Titus,  216  N.  Y.  17 ;  Matter  of  Discrimina- 
tions by  Electrical  Corporations,  1  P.  S.  C.  1st  Dist.  377;  Pub. 
Serv.  Com.  Law,  §  66,  subd.  12.  If  this  were  not  so  the  door 
would  be  opened  to  discrimination  especially  under  the  plea  of 
misrepresentation  or  mistake  by  company  agents  in  their  dealings 
with  the  public. 

This,  however,  is  not  the  situation  here.  If  the  misrepresenta- 
tion allied  were  actually  made  it  did  not  extend  the  complainants' 
rights  beyond  the  rates  or  rights  fixed  by  the  filed  schedule ;  on  thfe 
other  hand,  it  deceived  the  complainants  as  to  their  full  rights 
under  the  echedules.  If  the  company's  accredited  employees  rep- 
resented that  certain  rights  did  not  exist,  which  were  in  fact 
existent^  and  knew  such  representations  to  be  false  and  made  them 
with  intent  to  deceive,  then  I  am  of  the  opinion  that  the  complain- 
ants would  be  entitled  to  redress  in  the  proper  forum  provided  that 
before  acting  upon  such  representations  they  took  means  reasonably 
to  assure  themselves  that  the  persons  making  the  statements  were 
in  fact  accredited  employees  of  the  company. 

The  case  does  not  appear  dissimilar  in  principle  to  Southern 
Cotton  Oil  Company  v.  Louisville  &  ^Nashville  Ry.  Co.,  18  I.  C. 
C.  Rep.  180,  where  a  refund  was  sought  of  part  of  a  rate  actually 
paid.  In  that  case  complainant  shipped  cotton  linters  and  before 
tendering  the  shipment  made  inquiry  of  the  defendant  as  to  the 


112         State  Depabtment  Repoets 


[Vol.  14]  Public  Service  Commission,  First  District 


rate  to  the  destination  named.  Defendant  quoted  a  rate  of  seventy- 
four  cents  per  100  pounds.  This  was  in  fact  a  combination  rate 
on  cotton  linters  when  released  to  a  valuation  of  two  cents  a  pound. 
Defendant,  however,  omitted  to  advise  the  complainant  that  the 
rate  over  the  designated  route  was  so  limited.  Complainant  there- 
upon tendered  the  shipments  to  the  defendant  and  bills  of  lading 
were  issued  on  which  the  seventy-four  cent  rate  was  shown,  but 
they  contained  no  release  clause  signed  by  the  shipper  as  required 
by  the  published  tariffs.  As  a  result  charges  were  collected  of  the 
combination  rate  of  eighty-one  cents.  Reparation  was  sought  and 
the  Commission  sustained  the  claim  and  said : 

"  While  the  Commission  has  consistently  adhered  to  the  doctrine 
announced  in  that  case  and  must  necessarily  insist  on  the  applica- 
tion of  the  l^al  rate,  even  though  an  erroneous  rate  has  been  quoted 
by  the  carrier  and  has  entered  into  a  commercial  transaction  as  an 
essential  factor,  or  has  been  accepted  by  the  consignor  as  an  induce- 
ment for  offering  his  merchandise  for  carriage,  it  is  clear  that  the 
case  does  not  control  a  state  of  facts  such  as  is  disclosed  upon  this 
record.  The  74-cent  rate,  the  benefit  of  which  the  complainant 
demands,  has  been  published  in  due  form  and  was  the  legal  rate  on 
cotton  linters  when  released  as  heretofore  explained.  The  com- 
plainant is  not  in  the  position,  therefore,  of  seeking  the  b^iefit  of  a 
rate  that  has  not  been  legally  established;  on  the  contrary,  it 
demands  that  the  defendant  shall  not  collect  and  retain  more  on 
these  shipments  than  the  amount  of  a  lawfully  published  rate. 
The  sole  fact  of  significance  that  we  find  on  the  record  is  that  the 
defendant  quoted  to  the  complainant  a  legal  rate  without  advising 
it  of  the  limitation  attached  to  it,  and  issued  bills  of  lading  show- 
ing that  rate  without  taking  any  steps  to  secure  the  indorsement 
by  the  complainant  on  the  bills  of  lading  of  a  released  valuation 
clause. 

"  While  the  facts  are  not  altogether  analogous  the  case  seems  to 
come  fairly  within  the  spirit  of  an  administrative  ruling  made  on 
November  9,  1909.  There  the  shipper  indicated  on  the  bill  of 
lading  that  he  was  expecting  the  benefit  of  the  released-valuation 
rate,  but  omitted  to  indorse  across  its  face  the  special  form  of 
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release  required  under  the  tariff  rules  of  the  carrier.  We  held  that 
it  was  the  carrier's  duty  to  secure  the  shipper's  signature  to  such 
a  release  when  it  had  reasonable  notice  of  his  desire  to  take 
advantage  of  the  lower  rate  under  a  released  valuation.  In  this 
proceeding  the  record  shows  that  the  carrier  quoted  the  released 
rate  and  issued  bills  of  lading  which  showed  that  rate.  It  also 
appears  that  the  bills  of  lading  had  been  prepared  by  the  complain- 
ant and  were  tendered  to  the  defendant  with  its  shipments.  Under 
such  circumstances  we  think  that  the  defendant  not  only  intended 
the  lower  rate  to  apply,  but  had  reasonable  notice  that  the  com- 
plainant wished  the  benefit  of  that  rate.  It  was  therefore  the 
carrier's  duty  to  secure  the  complainant's  indorsement  on  the  bills 
of  a  released-valuation  clause." 

In  Sanger  v.  Southern  Pacific  Railway  Co.,  2  L  C.  C.  Hep.  548, 
complainant  informed  the  ticket  agent  of  the  defendant  at  San 
Francisco  that  he  desired  to  purchase  tickets  from  San  Francisco 
to  Ft.  Leavenworth,  Kan.,  and  to  New  York  city  for  himself  and 
family  respectively.  The  ticket  agent  informed  him  that  he  could 
give  him  transportation  to  Ogden  and  sell  him  tickets  for  his 
family  to  that  point  and  no  farther,  and  that  it  would  make 
no  difference  as  complainant  would  receive  the  through  rates  to 
Ft.  Leavenworth  and  New  York.  Acting  on  these  representations, 
complainant  purchased  such  tickets,  but  on  arriving  at  Ogden  he 
found  he  could  not  procure  the  through  rates  and  was  obliged  to 
"buy  other  tickets  residting  in  an  excess  charge  over  the  through 
rates  from  San  Francisco  to  Ft.  Leavenworth  and  New  York. 
Believing  the  exaction  of  the  excess  was  unjust  and  unlawful, 
complainant  sought  an  order  for  its  return.  The  company  defended 
on  the  ground  that  no  representations  were  made  and  that  it  was 
the  duty  of  the  company  in  selling  the  tickets  for  the  remainder 
of  the  distance  from  Ogden  to  make  the  charge  precisely  as  it  did 
in  accordance  with  the  regular  rates  and  that  it  could  not  do  other- 
wise without  subjecting  the  company  to  unlawful  discrimination. 
It  offered,  however,  to  do  whatever  should  be  found  to  be  just  and 
lawful.     The  Interstate   Commerce   Commission   held   that   the 

defendant  had  acted  in  good  faith  without  any  intention  to  defraud 
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complainant  and  that  the  latter  had  misapprehended  what  was  said 
to  him  in  San  Francisco,  and  then  continued :  "  The  case,  then,  is 
one  in  which,  through  misapprehension  of  the  situation,  complain- 
ant, has  been  compelled  to  pay  the  sum  of  $52.30  more  than  he 
would  have  paid  for  the  same  service  had  he  been  laboring  under 
no  mistake.  The  exaction  of  this  sum  has  all  the  effect  of  a  wrong 
to  him,  though  no  wrong  was  intended  and  no  one  is  really  in  fault 
We  think  under  such  circumstances  it  would  be  entirely  proper  and 
right  for  the  defendant  carriers  to  restore  to  complainant  what, 
because  of  his  misapprehension,  he  has  paid  to  them  over  and  above 
the  regular  rate.  This  course  will  do  no  wrong  to  any  one  else, 
will  work  discrimination  against  no  one,  and  at  the  same  time  will 
leave  with  the  carriers  the  customary  compensation  for  the  service 
performed." 

I  am  of  the  opinion  that  the  c(»nplainants  have  not  established 
the  fact  that  any  false  representations  were  made.  While  there  is 
no  doubt  that  the  testimony  of  Mr.  Brill  as  to  an  interview  with  a 
representative  of  the  company  some  time  in  May,  1915,  is  in 
perfect  good  faith  and  that  it  is  his  firm  conviction  that  he  had  such 
an  interview,  later  communications  between  Mr.  Brill  and  the 
company  show  no  reflections  of  that  interview.  Besides  Mr.  Brill 
failed  to  remember  the  visit  to  him  of  Mr.  Kelly,  a  representative 
of  the  company  in  December,  1916.  I  am  inclined  to  give  weight 
to  the  testimony  of  Mr.  Kelly  that  he  did  pay  such  a  visit,  sup- 
ported as  it  is  by  the  fact  that  about  that  time  Mr.  Kelly  prepared 
the  new  contract  for  Mr.  Daly  which  was  a  natural  sequence  of 
what  Mr.  Kelly  testified  had  occurred  at  this  interview  with  Mr. 
BrilL  Besides  it  was  the  duty  of  Mr.  Kelly  to  make  such  visits. 
It  was  his  principal  occupation,  while  Mr.  Brill,  as  the  head  of  a 
great  merchandising  house,  received  scores  of  visitors  each  day 
upon  a  great  variety  of  errands  and  could  not  at  that  time  in  all 
likelihood  have  been  especially  impressed  by  the  visit  of  Mr.  Kelly 
or  with  the  object  of  that  visit.  That  the  matter  is  not  clear  in  Mr. 
BrilFs  mind  is  apparent  from  his  own  testimony.  Upon  being 
asked  as  to  just  when  the  representative  called  after  the  receipt  of 
the  circular  letter  in  May,  1916,  he  replied:   "  I  am  sure  it  was 
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after  I  had  already  seat  that  letter  to  Mr.  Williams  why  it  was 
the  company  was  not  telling  about  saving  me  money."  The  letter 
referred  to  was  sent  in  July^  1916,  more  than  a  year  after  the  date 
of  the  alleged  interview.  His  testimony  that  he  was  told  that  a 
new  contract  and  a  new  meter  were  necessary  even  if  he  did  not 
sell  to  Mr.  Daly  also  indicates  that  he  cannot  have  clearly  in  mind 
the  several  interviews  had  with  the  company's  representatives. 
There  is  no  apparent  reason  why  such  a  statement  should  have 
been  made  unless  he  was  at  the  same  time  being  informed  of  the 
steps  necessary  to  continue  the  sale  of  current  to  Mr.  Daly.  Under 
the  then  existing  contract  of  December  17,  1913,  the  landlord  and 
tenant  had  separate  meters  and  the  only  change  necessary  under 
the  Commission's  order  was  for  the  company  to  discontinue  the 
practice  of  furnishing  the  landlord  with  the  reading  of  the  tenant's 
meter  and  to  bill  the  tenant  direct 

.  My  examination  of  the  evidence  leads  me  to  the  conclusion  that 
as  false  representations  have  not  been  established  there  is  no  prac- 
tice of  the  company  disclosed  which  required  an  order  to  be  made 
by  the  Commission  and  accordingly  I  recommend  that  the  com- 
plaint be  dismissed. 


In  the  Matter  of  Filing  on  Short  Notice  by  Electeical  Ookpoea- 
TiONs  Subject  to  the  Jurisdiction  of  the  Commission  of  a  Special 
Rider  in  Order  to  Comply  with  the  Order  of  the  United  States 
Fuel  Administrator  of  November  13,  1917,  Affecting  the  Gen- 
eration and  Supply  of  Electricity 

Special  Electrical  Permission  No.  105 

(Public  Senrice  Commission,  First  District,  November  14,  1917.) 

Ketolntioii  of  Commiatioii  intended  to  aid  in  canying  out  an  order  of  tbe 
United  States  Fuel  Administrator. 

On  August  23,  1917,  a  new  officer  known  as  the  United  States  Fuel 
Administrator  was  appointed  by  the  President  of  the  United  States,  in 
connection  with  the  production  and  supply  of  fuel.  On  November  13, 
1017»  that  officer  made  an  order  regulating  the  use  of  coal  for  the  pur- 
of  generating  electricity  for  use  in  operating  iUuminated  advei  Use- 
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ments,  notices  and  signs.  The  resolution  herein  is  to  enable  electrical 
corporations  to  put  into  effect  a  special  rider  making  all  schedules  and 
contraots  to  comply  with  the  said  order  of  the  Fuel  Administrator. 

By  the  Commission. —  Whereas,  On  November  13,  1917,  the 
United  States  Fuel  Administrator  acting  under  authority  of  an 
executive  order  of  the  President  of  the  United  States,  dated 
August  23, 1917,  appointing  said  administrator,  and  in  furtherance 
of  the  purpose  of  said  order  and  of  the  act  of  Congress  therein 
referred  to  and  approved  August  10,  1917,  made  an  order  r^ulat- 
ing  the  use  of  coal  for  the  purposes  of  generating  electricity  for 
use  in  operating  illuminated  advertisements,  notices,  signs,  etc., 
and 

Wheeeas,  SuflScient  reason  appears  to  the  Commission  for  per- 
mitting the  putting  into  effect  immediately  by  the  electrical  cor^ 
porations  subject  to  the  jurisdiction  of  this  Commission  a  special 
rider  modifying  and  amending  all  rate  schedules,  contracts,^ 
service  riders  and  regulations  of  such  corporations  so  as  to  comply 
with  said  order, 

Now,  on  motion,  duly  seconded,  it  is 

Resolved,  That  permission  be,  and  hereby  is,  granted  to  every 
electrical  corporation  subject  to  the  jurisdiction  of  this  Commis- 
sion to  put  into  effect  immediately  after  publication  and  filing  with 
the  Commission  a  special  rider  containing  in  substance  the  fol- 
lowing provision : 

"Any  and  all  rate  schedules,  contracts,  service  riders  and  reg- 
ulations of  this  company  that  may  be  affected  by  order  No.  137 
of  the  United  States  Fuel  Administrator  issued  under  date  of 
November  13,  1917,  are  hereby  modified  and  amended  so  as  to 
comply  in  all  respects  with  such  order,  to  take  effect  on  November 
15,  1917,  and  shall  remain  in  effect  until  further  notice." 

Further  Resolved,  That  this  permission  shall  take  effect 
forthwith. 
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In  the  Matter  of  New  Passengeb  Tabiffs  of  The  Long  Island 
Railboad  Company  Designated  as  P.  S.  C.  1  N.  Y.  No.  151 
and  Supplement  No.  1  to  P.  S.  C.  1  N.  Y.  No.  146  Containing 
Certain  Changes  in  Commutation  Fares,  Mileage  Ticket  Rates 
and  One-Way  and  Round-Trip  Fares  and  Distances  between 
Stations 

Case  No  2209 

(Pablic  Service  Gommission,  First  District,  November  14,  1917) 

Passenger  tariffs  proposed  by  the  Long  Island  Railroad  Company  within 
Hew  York  city  points  not  approved  —  others  to  be  filed. 

The  question  involved  herein  is  as  to  whether  the  Commission  should 
approve  or  disapprove  of  proposed  new  passenger  rate  advances  filed 
with  it.  In  reaching  a  determination,  it  should  be  kept  in  mind  that  a 
broad,  constructive,  far-sighted  policy  is  necessary  in  dealing  with  appli- 
cations  of  public  utilities  for  rate  increases  designed  to  effect  emergency 
relief.  The  advances  sought  relate  only  to  single  trip,  ten,  twenty  and 
fifty-trip  and  mileage  between  points  within  New  York  city.  The  new 
mileage  rate,  proposed  is  two  and  one-quarter  cents  per  mile,  a  rate 
advance  of  12%  per  cent.,  but  excluding  one  single-trip,  the  ten,  twenty 
and  fifty-trip  rates  show  an  advance  of  10  per  cent  on  prevailing  rates. 
The  advances  herein  asked  for  are  claimed  to  be  necessary  in  order  to 
eecure  increased  revenue  absolutely  essential.  The  burden  of  proof  is 
upon  the  Long  Island  Railroad  Company.  Basis  of  application  analyzed. 
Cost  of  the  service,  adequacy  of  present  revenue  and  therefore  of  rates, 
reasonableness  of  proposed  rates  and  their  likelihood  to  produce  an 
Increase  in  revenue.  All  these  elements  are  to  be  considered.  Held,  that 
with  the  exception  of  the  sanctioned  rates  specified  by  the  Long  Island 
Bailroad  Company  the  rates  asked  for  are  not  allowed  and  the  said 
company  is  directed  to  file  new  rates. 

William  L.  Ransom,  J.  H.  Goetz  and  E.  M.  Deegan  for  the 
Public  Service  Commission. 

Alfred  A«  Gardner  for  the  Long  Island  Bailroad. 

Lamar  Hardy,  Samuel  J.  Bosensohn  and  Arthur  L.  Loclchart 
for  the  City  of  New  York. 

John  Adikes  for  the  Queens  Chamber  of  Commerce. 
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William  Kilands  for  the  St.  Albans  Improvement  Association. 

John  J.  Eagan  for  the  Seaside  Taxpayers'  Association  of 
Rockaway  Beach. 

J.  C.  Huber  for  the  Taxpayers'  Association  of  Hamilton  on  the 
Bay. 

Joseph  Brochard  for  the  Nineteenth  Assembly  District  of 
Brooklyn. 

Adam  Fisher  for  the  Wyckoff  Taxpayers'  Association. 

Ani/ew  J.  Kenney  for  the  Public  Improvement  and  Trans- 
portation Committee  of  the  Rockaway  Board  of  Trade. 

Hebvby,  Commissioner. —  This  proceeding  involves  the  sanc- 
tion or  disapproval  of  certain  advances  in  the  passenger  fares 
charged  by  the  Long  Island  Railroad  Company  between  points 
within  the  city  of  New  York.  When  the  railroad  company  filed 
tariffs  containing  the  proposed  increases  in  rates  the  Commission 
suspended  the  taking  effect  of  these  tariffs,  and  hearings  have  been 
held  meanwhile  as  to  the  propriety  of  the  increases. 

The  Commission's  Pbovince 

At  the  outset  it  may  not  be  amiss  to  restate  certain  fundamen- 
tals with  respect  to  the  powers  and  duties  of  this  Commission, 
and  its  necessary  approach  to  the  determination  of  any  question 
involving  the  rates  or  fares  chargeable  by  a  franchise-holding 
public  utility.  The  statute  constitutes  this  Commission  as  an 
expert,  quasirjudicisl  tribunal,  to  which  is  committed,  in  rate 
cases,  the  analysis  and  weighing  of  the  submitted  evidence  and  the 
first-instance  application  of  adjudicated  rules  of  law.  The  State 
has  made  the  Commission  its  instrumentality  for  the  expert  deter- 
mination of  questions  of  fact  regarding  public  service  corpora- 
tions and  the  judicial  disposition  of  public  utility  matters  accord- 
ing to  the  facts  as  found  and  the  legal  rules  as  declared  by  the 
Legislature  and  the  courts.  While  in  investigation  and  super- 
vision of  public  utilities  the  Commission  is  empowered  to  take 
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the  initiative  and  to  act  npon  its  expert  knowledge  of  transporta- 
tion needs,  in  the  determination  prescribing  quantity  and  quality 
of  service  or  fixing  rates,  however,  the  Commission  acts  quasi- 
judicially;  and  although  its  departmental  staffs  may  aid  in  the 
bringing  out  and  analysis  of  the  pertinent  facts  the  final  decision 
must  be  made  upon  the  evidence  as  submitted. 

When  the  Conmiission  has  under  consideration  a  reduction  in 
rates,  upon  complaint  or  upon  its  own  motion,  the  public  utility 
companies  correctly  maintain  that  such  a  reduction  shall  be  passed 
upon  only  in  the  light  of  the  proof  submitted  and  that  it  shall  not 
be  granted  for  reasons  of  public  exigency  or  public  policy.  No. 
Pac.  R.  Co.  V.  No.  Dakota,  236  XJ.  S.  585,  595.  The  complainant 
or  the  Commission  in  a  proceeding  looking  to  a  reduction  in  rates 
has  been  traditionally  required  to  bear  the  burden  of  proof  in  the 
case.  The  same  rule  is  likewise  operative  and  statutorily  manda- 
tory when  a  common  carrier  seeks  authority  to  advance  its  rates. 
The  application  must  stand  or  fall  on  the  case  made  out  by  the 
carrier  for  the  requested  relief.  The  Commission  is  bound  to 
hold  the  company  to  the  same  requirements  of  sound  and  sufficient 
proof  which  would  be  insisted  on  by  the  company-  were  the  appli- 
cation one  to  compel  the  company  to  lower  its  charges. 

This  of  course  does  not  mean  that  the  statute  requires  the  Com- 
mission in  any  rate  case  to  follow  a  narrow  or  technical  conception 
of  ijs  procedure,  powers  and  duties.  The  Commission  was  created 
to  do  justice  to  the  public  utility  corporations  and  the  public  alike, 
and  in  the  long  run  the  best  interests  of  both  the  corporations  and 
the  public  require  fair  treatment  of  both  the  public  and  the  cor- 
porations. A  rate  too  low  is  as  much  an  injustice  and  detriment 
to  the  public  as  a  rate  too  high.  But  the  law  does  contemplate 
that  when  a  railroad  company  seeks  to  change  and  increase  its 
charges  the  company  shall  justify  the  advance  and  sustain  it  with 
proof  proceeding  on  a  sound,  fair  basis.  Failure  to  supply  the 
essential  elements  of  proof  or  endeavor  to  maintain  an  unsound, 
unwarranted  basis  of  apportionment  and  computation  must  lead  to 
denial  of  an  application  for  change  in  rates,  whether  the  applica-. 
tion  be  for  reduction  or  advance. 
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The  foregoing,  of  course,  does  not  in  any  way  mean  that  in 
the  consideration  of  the  record  in  this  case  the  Ciominission  has 
failed  to  take  into  account  the  disclosed  facts,  well  within  common 
knowledge,  showing  the  extent  to  which  war-time  conditions  have 
caused  substantial  increases  in  the. cost  of  labor  and  of  many 
commodities  entering  into  the  maintenance  and  operation  of  rail- 
road conmion  carriers  and  other  public  service  corporations,  just 
as  into  those  of  ordinary  private  enterprises.  In  calculating  fair 
averages  of  costs  and  values  over  a  period  of  years,  the  economic 
changes  brought  by  the  world-war  have  been  taken  into  account, 
and  the  Commission  has  not  indulged  in  the  violent  assumption 
that  after  the  war  prices  and  operating  costs  will  of  necessity 
return  soon  to  before-the-war  levels.  The  Conunission  passes  upon 
rates  for  the  present  and  the  future,  and  in  endeavoring  to  form  a 
fair  estimate  of  probabilities,  even  emergency  conditions  and  their 
probable  influence  on  price  levels  must  be  taken  into  account 

The  Commission  is  keenly  conscious  of  the  need  for  a  broad, 
constructive,  far-sighted  policy  in  dealing  with  these  applications 
of  public  utilities  for  rate  advances  designed  to  afford  emergency 
relief  from  emergency  conditions.  It  is  in  the  public  interest 
that  these  vital  public  utilities  shall  be  kept  in  a  condition  of 
solvency  and  efficiency  in  service  throughout  the  war,  and  that 
need  must  be  taken  into  account  in  all  rate  problems.  The 
public  utility  corporations  will,  of  course,  hardly  expect  to  main- 
tain their  normal  rate  of  return;  they  will  not  ask  for  aid  in 
shifting  to  their  patrons  all  the  burdens  of  war  costs  at  a  time 
when  all  individuals  and  businesses  are  having  to  assume  a  share 
of  the  nation's  burden ;  they  will  not  seek  to  do  violence  to  long- 
established  rate  schedules  merely  by  reason  of  the  increased  costs 
and  narrowed  margin  of  return  brought  by  emergency  conditions 
both  unusual  and  temporary.  In  fixing  a  rate  for  the  future  the 
Commission  is  bound  to  take  into  account  the  facts  which  have 
been  placed  in  the  record,  and  the  rights  of  the  company  and  the 
public  alike  must  stand  or  fall  for  the  time  on  that  basis. 


New  Passenoeb  Tabiffs  op  L.  I.  R.  R.  Co.  12J 


Public  Service  Ckmumssion,  First  District  [Vol.  14] 


Pboposbd  R^te  Advances 

The  classes  of  passenger  rates  affected  are  single  trip,  round 
trip,  ten,  twenty  and  fifty-trip  and  mileage.  Only  rates  between 
points  within  the  city  of  New  York  are  under  consideration  here, 
as  railroad  rates  between  points  within  and  points  outside  the  city 
are  under  the  jurisdiction  of  the  Commission  for  the  Second  Dis- 
trict. The  increase  in  the  mileage  rate  was  announced  to  apply  to 
all  lines  within  the  district,  the  increase  in  the  ten,  twenty  and 
fifty-trip  rates  to  the  main  line,  the  Montauk  division,  the  North 
Side  division  and  the  Far  Rockaway  branch ;  the  increase  in  the 
round  trip  rate  to  the  last  mentioned  lines  and  divisions  and  also 
to  the  Rockaway  Beach  division;  and  the  increase  in  the  single 
trip  rate  only  to  the  Rockaway  Beach  division.  No  increase  was 
proposed  between  the  three  western  terminals,  namely,  the  Penn- 
sylvania Station  (borough  of  Manhattan),  Long  Island  City 
(borough  of  Queens),  and  Flatbush  avenue  (boroagh  of  Brook- 
lyn) and  Jamaica;  none  between  these  terminals  and  the  inter- 
mediate stations,  and  none  between  these  western  terminals.  Flush- 
ing and  the  intermediate  stations. 

The  new  mileage  rate  of  two  and  one-quarter  cents  per  mile 
would  add  one-quarter  cent  to  the  existing  rate  —  an  advance  of 
12%  per  cent  Such  an  increase  in  mileage  rates  was  authorized, 
so  far  as  concerns  transportation  not  exclusively  within  the  limits 
of  the  city  of  New  York,  by  an  order  made  by  the  Public  Service 
Commission  for  the  Second  District  on  March  22,  1917,  Matter 
of  Long  Island  Railroad  Mileage  Rates,  P.  S.  C.  2  N.  Y. — , 
decided  March  22,  1917.  Simultaneously  with  the  filing  of  the 
proposed  advanced  rates  applicable  to  transportation  between 
points  within  the  first  district,  the  Long  Island  Railroad  Company 
filed  advanced  rates  for  excursion  tickets,  ten,  twenty  and  fifty- 
trip  tickets,  party  fares  tickets,  and  special  trains,  coaches  and 
excursions  applicable  to  transportation  between  points  outside  of 
the  city  of  New  York  and  between  points  within  and  points  with- 
out the  city  over  which  the  Public  Service  Commission  for  the 
Second  District  has  jurisdiction.    The  Commission  for  the  Second 


122  State  Dxpabtmskt  Bbpokts 


[Vol.  14]  Public  Service  Commigsion,  First  District 


District  did  not  take  any  action  with  respect  to  the  latter  advanceB, 
but  permitted  them  to  go  into  effect. 

The  proposed  rates  for  the  ten,  twenty  and  fifty-trip  tickets 
show  an  increase  of  about  10  per  cent  over  the  prevailing  rates. 
On  excursion  rates  the  percentage  of  increase  varies,  but,  for 
example,  in  the  case  of  the  Eockaway  Beach  division  the  average 
advance  is  about  25  per  cent.  There  is  no  discernible  uniformity 
in  the  proportions  of  proposed  increases  to  the  present  rates  to 
which  they  apply. 

The  Long  Island  Railroad  Company  operates  a  number  of  divi- 
sions and  branches  on  Long  Island  which  have  their  western  ter- 
minals in  the  boroughs  of  Brooklyn,  Queens  and  Manhattan.  Of 
397.62  miles  of  road  operated  by  the  railroad  carrier  approxi- 
mately 200  are  electrified,  within  and  outside  the  city  of  New 
York,  and  96.13  miles  lie  entirely  within  the  city  of  New  York. 
Its  passenger  trafiic  constitutes  the  major  part  of  its  business.  In 
fact,  as  was  pointed  out  by  the  Public  Service  Commission  for  the 
Second  District  in  Matter  of  Long  Island  R.  R.  Mileage  Rates 
(decided  March  22,  1917),  the  proportion  of  its  passenger  to  its 
freight  business  is  greater  than  that  of  any  other  steam  or  electri- 
fied railroad  operating  in  or  near  the  city  of  New  York.  In  1916 
its  gross  passenger  earnings  amounted  to  $8,541,876  and  its 
freight  earnings  $4,397,210,  and  for  th6  whole  period  from  1905 
to  1916,  inclusive,  the  earnings  from  passenger  traflBc  appear  to 
have  been  more  than  twice  the  earnings  from  f rei^t. 

Basis  of  Proposed  Changes  in  Rates 

As  will  be  more  fully  commented  on,  the  exact  reason  for  and 
basis  of  each  increase  the  applying  carrier  has  not  imdertaken  to 
show,  beyond  that  each  is  to  be  r^arded  as  a  part  of  a  plan  of 
putting  into  eflFect  numerous  increases  for  the  purpose  of  providing 
additional  revenues.  The  assumption  is  that  since  all  rates,  taken 
together,  fail  to  yield  sufficient  revenue,  any  or  many,  at  the  car- 
rier's vnsh  and  selection,  may  be  advanced  to  the  extent  desired 
by  the  carrier.  It  is  asserted,  however,  by  the  railroad  carrier  that 
so  far  as  concerns  the  fares  on  the  Rockaway  Beach  division  the 
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rates  under  the  old  tariff  were,  and  that  the  fares  under  the  new 
tariff  still  would  be,  less  on  a  mileage  basis  than  is  charged  for 
single  and  excursion  tickets  anywhere  else  on  the  lines  of  this 
company,  excepting,  of  course,  the  five-cent  local  fare  on  the 
Atlantic  division.  Nevertheless  the  record  fails  to  disclose 
whether  the  present  rates  on  the  Bockaway  Beach  division  were 
based  upon  factors  which  justified  such  a  rate  in  the  first  instance 
or  whether  the  proposed  rate  would  have  for  its  basis  the  elements 
properly  to  be  considered  in  fixing  the  rate.  It  is  not  upon  the 
claim  that  the  present  Bockaway  Beach  division  rates  are  dis- 
criminatory that  the  railroad  carrier  proposes  to  increase  them  as 
shown  in  the  suspended  tariffs,  but  rather  because  the  rates,  as  also 
other  rates,  are  deemed  insufiicient  to  yield  a  proper  return. 

BXJSDSN  OF  PbOOF 

Under  section  29  of  the  Public  Service  Commissions  Law,  pur- 
suant to  which  the  Commission  suspended  the  proposed  rates, 
*'  the  burden  of  proof  to  show  that  the  increase  in  rate  or  pro- 
posed increase  in  rate  is  just  and  reasonable  shall  be  upon  the 
common  carrier.    *    *    ♦  >' 

Basis  of  Appucatioit 

The  justification  for  the  increase  in  rates  was  thus  stated  at  the 
hearings  by  the  president  of  the  Long  Island  Bailroad  Company : 
"  The  necessity  for  the  increased  revenue  was  due  to  the  increased 
cost  of  operation,  the  increased  cost  of  living  for  the  railroad.''  It 
is  true  that  the  Long  Island  Bailroad  Company  has  paid  no  divi- 
dends since  1896,  and  that  since  1906  it  has  earned  an  annual 
surplus  only  in  two  years,  namely,  1909  and  1916;  but  it  is  not 
claimed  by  the  railroad  carrier  that  the  object  of  the  increases  is 
to  recoup  past  deficits.  The  increases  are  claimed  as  necessary 
because  the  operating  charges  have,  owing  to  increases  in  the  cost 
of  labor  and  materials,  so  advanced  as  not  to  be  capable  of  absorp- 
tion through  any  other  means  than  an  increase  in  rates. 

The  evidence  of  the  increased  operating  costs  produced  by  the 
railroad  carrier  at  the  first  hearing  betrayed  that  the  announced 
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advances  were  not  conceived  in  a  careftd  analysis  of  the  additional 
revenue  requirements,  the  prospective  revenue  returns  from  both 
advances  in  fares  and  increased  revenues,  or  the  method  of  disr 
tributing  the  fare  advances.  The  first  proofs  on  these  points  were 
ahnost  unintelligible  and  altogether  unconvincing. 

Supposedly  to  demonstrate  that  these  increases  in  cost  of  opera- 
tion could  not  be  taken  care  of  by  surplus,  the  railroad  carrier 
submitted  in  evidence  the  following  figures  of  net  operating 
results:  1905  (surplus),  $22,529;  1906,  $26,359;  1907, 
$858,829;  1908,  $276,088;  1909  (surplus),  $316,780;  1910, 
$828,563;  1911,  $457,957;  1912,  $282,692;  1913,  $977,985; 
1914,  $494,130;  1915,  $161,150;  1916  (surplus),  $241,732. 

These  are  the  results  of  operation  of  both  passenger  and  freight 
services.  According  to  the  railroad  carrier's  accounts  the  book 
value  of  its  total  property  is  $73,958,379.  An  estimate  of  value 
of  the  property  was  submitted  by  it  at  $89,775,798.  These  esti- 
mates of  valuation,  however,  include  property  not  used  in  railroad 
operation  of  a  likewise  estimated  value  of  $3,095,800,  and  do  not 
include  any  proper  deduction  for  depreciation.  Neither  estimate 
of  valuation  has  been  verified  and  they  cannot  be  regarded  as  in 
any  way  conclusive.  The  total  securities  of  the  company  outstand- 
ing on  December  31,  1916,  amounted  to  $82,260,000,  of  which 
$12,000,000  was  capital  stock  and  $70,260,000  bonds  and  long- 
term  debt. 

It  is  quite  apparent  that,  even  if  proper  adjustments  were  made 
in  the  calculations  of  property  value  and  of  income,  the  net  earn- 
ings for  a  number  of  years  past  have  been  insuflScient  to  yield  a 
fair  return  upon  the  property  used  and  useful  in  the  public  service, 
and  that  the  carrier  should  be  permitted  to  charge  such  rates  as 
will  enable  it  to  earn  a  fair  return,  provided  such  rates  are  reason- 
able alike  to  the  public,  and  to  the  railroad  carrier.  The  railroad 
carrier  does  not  even  propose  to  establish  rates  for  all  freight  and 
passenger  services  which  will  yield  a  fair  return  upon  its  property, 
•but  limits  the  application  to  specific  advances  upon  particular 
divisions  of  passenger  service  in  order  to  secure  additional  revenue 
to  offset,  with  other  revenue  additions,  the  increased  cost  of 
operation. 
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Questions  fob  Determination 

Logically,  the  principal  questions  in  this  case  for  the  Conmiis- 
sion  to  determine  are,  firstj  what  is  the  cost  of  the  passenger  service 
npon  which  the  increases  in  rates  are  proposed;  second^  whether 
the  revenues  under  the  present  rates  and,  therefore,  the  rates  them- 
selves, afford  adequate  compensation  to  the  railroad  carrier  for  its 
passenger  service  and  should  or  should  not  be  augmented,  and, 
third,  whether  an  increase  in  rates,  in  the  manner  proposed  and 
upon  the  particular  divisions  of  service,  is  reasonable,  justifiable 
and  likely  to  produce  an  increase  in  revenues. 

In  the  determination  of  the  first  question  we  must  consider  the 
cost  of  service  during  the  period  of  its  rendition,  and  it  is  not 
proper  or  reasonable  to  include  in  the  cost  of  such  service  a  part 
of  the  cost  of  past  services  which  remains  uncompensated.  In 
other  words,  the  fact  that  the  railroad  carrier's  rates  in  the  past 
have  not  been  high  enough  does  not  warrant  the  inclusion  of  the 
deficiency  in  the  cost  of  present  service.  Such  deficiency  can  be 
considered  only  in  connection  with  the  reasonable  average  return 
to  which  the  carrier  may  be  entitled  upon  the  property  investment. 
Furthermore,  the  cost  of  the  passenger  service  should  include  the 
expenses  incurred  only  for  that  service  and  not  for  freight  service, 
and  any  expenses  incurred  commonly  for  both  classes  should  be 
apportioned  so  that  each  will  bear  its  own  burden. 

In  the  determination  of  the  second  question  as  to  compensation, 
not  only  is  the  actual  cost  of  the  passenger  service  to  be  allowed 
for,  but  due  regard  is  to  be  had,  among  other  things,  to  a  reason- 
able average  return  upon  the  value  of  the  property  actually  used 
in  the  public  service  and  to  the  necessity  of  making  reservation 
out  of  income  for  surplus  and  contingencies.  Pub.  Serv.  Com. 
Law,  §  49,  subd.  1.  But  the  property,  the  use  of  which  in  the 
public  service  is  to  be  compensated  by  rates  paid  by  passengers,  is 
confined  to  that  used  in  the  passenger  service,  and  property  devoted 
to  both  passenger  and  freight  services  should  be  apportioned  so 
that  each  kind  may  be  required  to  yield  its  own  return. 

In  the  determination  of  the  third  question  it.  does  not  suffice 
that  the  revenues  do  not  exceed  the  cost  of  the  passenger  service 
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as  a  whole  to  the  extent  of  yielding  a  reasonable  return,  and  that 
there  is,  therefore,  need  for  additional  revenue  or  means  of 
revenue.  The  insufficiency  of  revenue  from  the  passenger  service 
as  a  whole  does  not  demonstrate  that  a  particular  division  of 
service  or  a  particular  class  of  service  should  provide  the  addi- 
tional revenue,  without  showing  further  what  is  the  basis  of  the 
rates  as  a  whole  or  in  different  divisions  or  classes  of  passenger 
service,  and  which  particular  division  or  class  should  bear  a  calcu- 
lated increase  in  rates.  Rate-making  is  not  an  exact  science;  nor 
does  it  afford  such  latitude  that,  once  having  found  the  necessity 
for  additional  revenue,  selection  and  not  judgment  based  on  all 
relevant  facts  may  determine  which  class  of  service  shall  bear  the 
increase.  A  rate  to  be  reasonable  must  be  so  not  only  to  the  rail- 
road carrier,  but  also  to  the  public,  and  the  revenue  producing 
power  of  the  rate  is  not  the  sole  criterion  of  its  reasonableness. 

The  Commission  has  examined  the  suffici^icy  of  the  proofs  in 
this  case  with  reference  to  the  questions  herein  presented.  The 
essential  quality  of  sufficiency  is  required  by  the  rule  that  the 
burden  of  proof  to  justify  the  proposed  increase  in  rates  rests 
upon  the  railroad  carrier. 

[Detailed  discussion,  calculations,  statistics,  schedules  and 
tables  upon  cost  of  passenger  service,  revenues  under  the  present 
rates  and  upon  the  question  whether  an  increase  in  rates  in  the 
manner  proposed  and  upon  the  particular  divisions  of  service  is 
reasonable  and  justifiable  omitted.] 

It  cannot  be  gainsaid  that  where  a  railroad  carrier  is  not  under 
existing  rates  earning  a  sufficient  sum  to  pay  operating  expenses, 
provide  for  surplus  and  contingencies  and  give  the  investors  a 
fair  return  upon  the  property,  such  rates  should  be  fixed  as  will 
yield  the  necessary  revenues.  But  the  fixation  of  rates  is  not  sim- 
ply a  matter  of  collecting  a  toll  from  those  who  are  served  and  are 
entitled  to  be  served  by  the  railroad  carrier.  Where  different 
services  are  performed  which  can  be  classified  with  relation  to 
distinctions  in  kind  of  service,  quality  of  service  and  amount  of 
service,  the  rates  must  be  fixed  with  recognition  of  those  distin- 
guishable features.     The  appropriate  relation  between  various 
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classes  of  service  Bhonld  be  ascertained.  There  may  be  and  often 
are  other  considerations  which  influence  the  amount  of  a  rate 
which  should  be  exacted  for  a  particular  service,  such  as  density 
of  traflBc  and  competition.  Nor  should  each  rate  in  a  scheme  of 
rates  be  so  fixed  as  to  yield  separately  a  fair  return  upon  the  prop- 
erty used  in  the  service  for  which  each  rate  is  chargeable.  Never- 
theless, separate  and  distinct  classes  of  service  must  be  operated 
so  that  the  burden  of  the  cost  incurred  for  each  class  should  be 
reasonably  confined  to  it  and  not  be  imposed  upon  another  separate 
and  independent  class  which  already  bears  its  distributive  share  of 
the  necessary  costs. 

The  record  in  this  proceeding  and  the  presentation  of  the  testi- 
mony unfortunately  disclose  a  great  deficiency  in  the  railroad 
carrier's  system.  The  railroad  has  been  in  existence  for  more  than 
half  a  century  and  yet  there  has  not  been  made  such  a  study  and 
analysis  of  its  traffic  and  finances  as  would  furnish  a  rationale  of 
the  various  rates  charged  by  the  carrier.  Without  such  a  study 
and  analysis  the  carrier  has  no  reasonable  or  well-balanced  basis 
for  its  rate  schedule  beyond  that  of  a  realization  that  to  ^'  keep 
going  "  it  needs  net  earnings  in  a  certain  amount* 

MiLEAOB  Kates 

In  respect  to  the  proposed  increase  in  mileage,  the  Long  Island 
Railroad  Company  has  been  authorized  by  the  Public  Service 
Commission  for  the  Second  District  to  increase  the  rate  from  two 
cents  to  two  and  one-quarter  cents  per  mile.  The  railroad  carrier 
has  been  acting  upon  the  assumption  that  the  order  of  the  Public 
Service  Commission  for  the  Second  District  was  effective  in  fixing 
the  same  mileage  rate  locally  within  the  city  of  New  York,  since 
a  mileage  rate  is  obviously  operative  throughout  all  parts  of  a  rail- 
road system.  The  Commission  cannot  sustain  the  suggestion  of 
the  carrier  that  the  Public  Service  Commission  for  the  Second 
District  has  exclusive  jurisdiction  to  fix  any  rate  for  local  railroad 
transportation  between  points  within  the  city  of  New  York,  includ- 
ing mileage  rates,  as  by  the  Public  Service  Commissions  Law 
(§  5,  subd.  b)  such  power  and  jurisdiction  are  conferred  upon 
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the  Public  Service  Commission  for  the  First  District.  It  is  per- 
haps not  desirable  that  one  mileage  rate  should  be  fixed  for  one 
part  of  a  railroad  system  and  another  mileage  rate  for  the  other 
part  of  the  system.  But  there  i&  no  conflict  in  the  statutoiy  grant 
of  powers  to  the  two  Commissions. 

The  Public  Service  Commission  for  the  Second  District  has 
made  a  finding  in  favor  of  allowing  an  increase  in  mileage  rates, 
and  the  proof  adduced  before  that  body  has  been  submitted  and 
amplified  here.  While  the  testimony  in  this  proceeding  does  not 
justify  a  determination  by  the  Commission  that  the  proposed  rate 
increases  are  generally  warranted  by  the  proofs  adduced,  the 
Commission  recognizes  the  force  of  reasons  upon  which  the  Second 
District  Commission  approved  the  increase,  and  feels  that  a  basis 
for  approval  of  the  mileage  increase  as  to  points  within  the  city 
of  New  York  is  disclosed.  Uniformity  of  mileage  rates  on  the 
company's  system  will  be  served  and  additional  revenue  no  doubt 
afforded  by  the  authorization, of  the  requested  increase  in  the 
mileage  rate  for  local  transportation  within  the  city  of  New  York. 
This  action  of  the  Commission  is  not,  however,  to  be  deemed  retro- 
active, as  the  Commission  has  no  power  to  fix  rates  retroactively. 

It  is  the  conclusion  of  the  Commission  that,  with  the  exception 
of  the  sanctioned  increase  in  mileage  rates,  sufficient  evidence  has 
not  been  adduced  to  sustain  the  reasonableness  of  the  proposed 
increases  in  rates  by  the  Long  Island  Railroad  Company.  Accord- 
ingly, the  railroad  carrier  will  be  directed  to  file  new  tariffs  can- 
celing the  proposed  increases  in  rates,  excepting  the  mileage  rate. 
This  action  is  taken  without  prejudice  to  any  other  application  or 
proceeding  upon  new  or  additional  evidence. 

If,  as  wartime  conditions  develop  and  new  conditions  of  trans- 
portation take  more  definite  form,  the  carrier  wishes  to  present  its  . 
situation  anew  in  the  light  of  a  more  careful  analysis  of  its  prob- 
lems, no  action  here  taken  will  stand  in  the  way  of  that.  The 
present  decision  is  based  solely  on  the  present  record  and  the  dis- 
closure made  as  to  present  conditions. 

Straus,  Chairman,  and  Whitney,  Commissioner,  concur;  Hay- 
ward  and  Hodge,  Commissioners,  not  present 
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In  the  Matter  of  the  Complaint  of  Assets  and  Liabilities  Asso- 
oiATiON^  Inc.,  against  The  New  York  Steam  Company 

Case  Ko.  2259 

(Public  Seryioe  Commission,  First  District,  November  14,  1917) 

Sefnaal  to  proyide  service  because  of  arrearages  —  final  order  and  deter- 
mination. 

The  application  herein  is  for  an  order  directing  the  New  York  Steam 
Company  to  furnish  steam  service  to  the  Assets  and  Liabilities  Associa- 
tion, Inc.,  at  premises  Nos.  47-61  East  Fifty-ninth  street,  in  the  borough 
of  Manhattan,  city  of  New  York.  After  a  hearing  an  order  was  made 
by  the  Commission  requiring  the  company  to  furnish  steam  service  to 
the  complainant  as  required  by  it  at  fhe  premises  in  question  without  any 
condition  for  the  payment  by  complainant  of  arrearages  of  the  former 
owner  or  occupant  of  the  said  premises  for  steam  service  rendered  prior 
to  May  25,  1917. 

A  hearing  having  been  held  in  this  proceeding  on  fTovember  8, 
1917,  Hon.  Charles  S.  Hervey,  Commissioner,  presiding;  John  P. 
Everett,  Esq.,  appearing  for  the  complainant.  Assets  and  Liabili- 
ties Association,  Inc.;  Frederick  R.  Fishel,  Esq.,  appearing  for 
the  defendant,  The  New  York  Steam  Company ;  Jacob  H.  Qoetz, 
Esq.,  Assistant  Counsel  to  the  Commission,  .attending;  and  the 
Commission  being  of  the  opinion  after  said  hearing  that  the  New 
York  Steam  Compay  is  obligated  to  furnish  to  the  said  complain- 

• 

ant  and  that  the  said  complainant  is  entitled  to  steam  service  at 
the  premises  Nos.  47-61  East  Fifty-ninth  street,  in  the  borough 
of  Manhattan,  without  any  condition  as  to  the  payment  of  the 
arrearages  for  steam  furnished  to  said  premises  prior  to  May  25, 
1917,  upon  complying  with  the  provisions  of  section  12  of  the 
Business  Corporations  Law,  and  with  such  reasonable  regulations 
as  the  said  steam  company  has  prescribed. 

By  the  Commission. —  It  is  (1)  ordered  that  the  New  York 

Steam  Company  be  and  it  hereby  is  directed  to  furnish  steam 
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service  to  the  complainant  as  required  by  it  upon  compliance  by 
the  said  complainant  with  the  provisions  of  section  12  of  the 
Business  Corporations  Law,  including  the  payment  by  it  of  the 
charges  for  steam  furnished  by  the  New  York  Steam  Company  to 
the  premises  Nos.  47-51  East  Fifty-ninth  street,  in  the  borough 
of  Manhattan,  city  of  New  York,  on  and  after  May  25,  1917,  and 
with  any  effective  reasonable  rules  and  regulations  of  the  said 
steam  company  not  inconsistent  therewith,  without  any  condition 
for  the  payment  by  the  complainant  of  arrearages  of  the  former 
owner  or  occupant  of  the  said  premises  for  steam  service  rendered 
prior  to  May  25,  1917. 

(2)  Further  ordered  that  the  New  York  Steam  Company  be  and 
hereby  is  directed  to  discontinue  any  practice  or  regulation  incon- 
sistent with  the  directions  of  paragraph  (1)  of  this  order. 

(3)  Further  ordered  that  this  order  shall  take  effect  forthwith, 
and  that  within  ten  days  after  service  thereof  the  said  New 
York  Steam  Company  shall  notify  this  Commission  in  writing 
whether  the  terms  of  this  order  are  accepted  and  will  be  obeyed. 

The  above  order  was  based  upon  the  following  opinion  by  Com- 
missioner Hervey: 

Hebvby,  Commissioner. —  Complaint  is  made  hj  the  Assets  and 
Liabilities  Association,  Inc.,  as  owners  of  premises  Nos.  47—61 
East  Fifty-ninth  street,  in  the  borough  of  Manhattan,  that  the 
New  York  Steam  Company  had  refused  to  furnish  steam  service 
and  had  cut  off  the  steam  and  hot  water  supply  on  these  premises 
because  of  the  nonpayment  by  the  complainant  of  arrearages  for 
steam  furnished  to  those  buildings  prior  to  the  purchase  of  the 
property  by  complainant  at  a  foreclosure  sale. 

It  appears  that  in  May,  1915,  the  Forty-nine  East  Fifty-ninth 
street  Corporation  made  a  second  mortgage  to  the  Assets  and  Lia- 
bilities Association,  Inc.,  to  secure  the  payment  of  $20,000  with 
interest,  and  that  on  or  about  January  20,  1917,  proceedings  were 
brought  to  foreclose  the  mortgage  for  default  of  the  mortgagor  in 
the  payments  provided  for  under  the  mortgage.  A  judgment  of 
foreclosure  was  entered  on  April  18,  1917,  and  a  sale  was  had  at 
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which  the  Assets  and  Liabilities  Association,  Inc.,  bought  in  the 
property  and  a  deed  of  conveyance  was  executed  by  the  referee  to 
the  Assets  and  Liabilities  Association,  Inc.,  on  May  25,  1917. 
Subsequently,  a  motion  was  made  to  set  aside  the  sale  but  on 
August  22,  1917,  the  motion  was  denied  by  the  Supreme  Court 

The  complainant  entered  into  possession  of  the  premises  on 
May  25,  1917,  and  admits  its  liability  for  steam  consumption 
from  that  date. 

The  defendant  contends,  however,  that  the  Assets  and  Liabilities 
Association,  Inc.,  was  a  mortgagee  in  possession  of  the  premises 
during  and  prior  to  the  period  of  the  unpaid  steam  charges,  that  is, 
from  February  13,  1917,  to  May  25,  1917.  The  steam  company 
failed  to  substantiate  in  any  way  this  claim,  and  it  is  not  necessary 
to  consider,  even  if  the  Assets  and  Liabilities  Association,  Inc., 
had  been  a  mortgagee  in  possession,  whether  it  would  have  been 
liable  for  the  payment  of  the  steam  service.  It  does  appear  that 
the  agents  of  the  former  owner  of  the  premises,  acting  by  that 
owner's  direction,  collected  r^its,  paid  certain  operating  charges 
incurred  on  account  of  the  buildings  and  remitted  the  balance  to 
the  Assets  and  Liabilities  Association,  Inc.,  but  such  payments  to 
the  complainant  were  made  on  account  of  the  mortgage  debt  and 
were  so  applied  by  the  Assets  and  Liabilities  Association,  Inc. 
Subsequently  to  the  taking  of  possession  by  the  complainant  of  the 
premises  in  question,  the  agent  of  the  building  paid  to  the  steam 
company  a  bill  which  had  accrued  prior  to  the  date  of  such  taking 
of  possession,  but  it  appears  that  the  payment  was  made  because 
of  a  notice  of  discontinuance  of  steam  service  to  the  buildings  if 
the  bill  were  not  paid. 

The  mere  fact  that  the  complainant  in  this  case  purchased  at 
a  foreclosure  sale  the  premises  to  which  service  had  been  rendered, 
does  not,  in  my  opinion,  render  the  purchaser  liable  for  steam 
chai^ges  to  the  former  owner.  I  cannot  see  why  a  purchaser  in 
foreclosure  should  become  responsible  for  the  debts  of  the  former 
owner,  even  to  a  public  utility  which  rendered  service  to  the 
premises.  If  that  were  good  practice,  he  should  be  called  on  to 
pay  the  grocer's  bills  or  doctor's  bills,  if  any  were  outstanding. 


132  State  Depabtmsnt  Kspobts 

[Vol.  14]  Public  Service  Commiaaion,  First  District 

The  only  difference  in  this  case,  apparently,  is  that  the  steam  com- 
pany has  a  monopoly  of  the  service  to  the  premises  which  the  owner 
cannot  secure  without  complying  with  the  demand  of  the  steam 
company. 

TJuder  section  12  of  the  Business  Corporations  Law  a  consimier 
who  comes  within  the  provisions  of  that  section  is  absolutely 
entitled  to  service.    The  pertinent  part  of  that  section  is  as  follows : 

§  12.  District  steam  corporations. —  Any  corporation  now  or 
hereafter  incorporated  for  the  purpose  of  supplying  steam  to  con- 
sumers from  a  central  station  or  stations  through  pipes  laid  in  the 
public  streets,  shall  be  known  as  a  district  steam  corporation  and 
upon  the  application  in  writing  of  the  owner  or  occupant  of  any 
building  or  premises,  within  one  hundred  feet  of  any  street  main 
laid  down  by  any  such  corporation,  and  payment  by  him  of  all 
money  due  from  him  to  it,  such  corporation  shall  supply  steam  as 
may  be  required  for  heating  such  building  or  premises,  notwith- 
standing there  may  be  rent  or  compensation  in  arrears  for  steam 
supplied,  or  for  meter,  pipe  or  fittings  furnished  to  a  former  occu- 
pant thereof,  unless  such  owner  or  occupant  shall  have  undertaken 
or  agreed  with  the  former  occupant  to  pay  or  to  exonerate  him 
from  the  payment  of  such  arrears,  and  shall  refuse  or  neglect  to 
pay  the  same;  and  if,  for  the  space  of  twenty  days  after  such 
application,  and  the  deposit,  if  required,  of  a  reasonable  sum  to 
cover  the  cost  of  connection  and  two  months'  steam  supply,  the 
corporation  shall  refuse  or  n^lect  to  supply  steam  as  required,  it 
'shall  forfeit  to  such  applicant  the  sum  of  ten  dollars  and  the  fur- 
ther sum  of  five  dollars  for  every  day  thereafter  during  which 
such  refusal  or  neglect  shall  continue;     *     *     *." 

A  steam  corporation,  like  other  public  utilities,  may  prescribe 
just  and  proper  r^ulations  as  a  means  of  securing  payment  for 
its  service  and  safety  in  its  supply  (Schmeer  v.  Gas  Light  Co.,  147 
N.  Y.  529,  536) ;  but,  by  the  express  provision  of  this  statute, 
as  well  as  by  the  well-established  general  rule  (Chace  v.  Citizens' 
Water  Co.,  Pa.  P.  S.  C— P.  tJ.  R  1916  B,  708)  the  New  York 
Steam  Company  may  not  compel  a  succeeding  owner  or  tenant 
to  pay  the  debt  of  a  prior  user  under  penalty  of  refusing  to 
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supply  service.  It  does  not  appear  that  the  Assets  and  Liabilities 
Association,  Inc.,  in  any  way  undertook  or  agreed  with  the  former 
occupant  to  pay  or  to  exonerate  him  from  the  payment  of  the 
arrears.  The  claim  for  steam  consumed  by  an  owner  or  occupant 
does  not  create  a  lien  upon  the  premises  of  which  successors  in 
ownership  or  occupancy  must  take  notice. 

The  statutory  provisions  as  well  as  the  general  rale  gave  the 
steam  company  the  authority  to  take  all  reasonable  precautions  to 
safeguard  the  payment  of  its  bills  by  the  former  owner.  Under 
section  12  of  the  Business  Corporations  Law,  the  steam  company 
could  have  exacted  a  deposit  of  a  reasonable  sum  to  cover  two 
months'  steam  supply,  and  by  section  14  had  its  coercive  remedy 
against  the  prior  consumer. 

§  14.  Entry  by  agent  of  district  steam  corporation  to  cut  off 
steam. —  If  any  person  or  persons,  corporation  or  association  sup- 
plied with  steam  by  any  such  corporation,  shall  neglect  or  refuse 
to  pay  the  rent  or  remuneration  for  such  steam,  or  for  the  meter, 
device,  pipes,  fittings  or  appliances,  let  by  such  corporation  for 
supplying  steam,  or  for  ascertaining  the  quantity  of  steam  con- 
sumed, or  the  quantity  of  water  resulting  from  the  condensation 
of  the  steam  consumed,  agreed  upon  or  due  for  the  same,  as 
required  by  his,  their  or  its  contract  with  such  corporation,  the 
latter  may  thereupon  stop  and  prevent  the  steam  from  entering 
the  premises  of  such  person,  persons,  corporation  or  association,  so 
neglecting  or  refusing  to  pay  such  rent  or  remuneration,  *  *  *." 

The  power  to  discontinue  the  furnishing  of  a  service  of  which 
a  public  utility  has  a  monopoly  is  very  drastic,  and  was  conferred 
upon  the  companies  as  a  protection  against  defaulting  consumers 
not  only  to  the  public  utility  but  to  the  other  consumers  to  whom 
the  loss  through  bad  debts  might  be  shifted.  In  view  of  the  right 
of  a  steam  company  to  exact  a  suflScient  deposit  to  guarantee  it 
against  loss  through  defaulting  consumers,  and  the  great  incon- 
venience of  being  deprived  of  the  service,  the  power  of  Miscontinu- 
ing  service  should  be  exercised  only  in  clear  cases  of  liability. 
If  the  steam  company  failed  to  exercise  the  precautions  which  it 
had  the  power  and  was  its  duty  to  exercise  the  resulting  loss  should 
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not  be  visited  upon  a  succeeding  owner  or  occupant  of  the  building. 

Upon  the  record  before  the  Commission,  the  ground  for  dis- 
continuing the  service  by  the  New  York  Steam  Company  and 
refusing  to  furnish  service  to  the  complainant  was  not  valid,  and 
the  complainant  was  and  is  l^ally  entitled  to  the  service  of  the 
steam  company  upon  complying  with  the  regulations  of  the  statute 
and  of  the  company  consonant  therewith,  without  complying  with 
the  demand  of  the  steam  company  to  pay  the  arrearages  for  steam 
incurred  by  the  former  owner  or  occupant  of  the  premises  in 
question. 

It  was  testified  at  the  hearing  that  the  steam  company  has  twice 
discontinued  service  to  the  complainant  as  a  penalty  for  the  non- 
payment of  the  arrearages  of  the  former  owner,  and  that  it  assented 
to  restore  the  service  and  accept  an  application  for  such  service 
from  the  complainant  in  this  case  only  because  it  was  informally 
requested  to  do  so  by  the  Commission's  secretary,  but  that  the  steam 
company  still  asserts  its  claim  for  such  unpaid  chaises  against 
this  complainant. 

I  am  of  the  opinion  that  the  steam  company  is  obligated  to 
furnish  service  to  the  complainant  upon  the  latter's  complying 
with  the  provisions  of  section  12  of  the  Business  Corporations 
Law,  including  the  payment  of  the  charges  for  steam  furnished  to 
the  premises  in  question  from  May  26,  1917,  and  with  any  effec- 
tive reasonable  rules  and  regulations  of  the  company  not  incon- 
sistent therewith,  without  any  condition  or  reservation  as  to  lia- 
bility for  arrearages  of  the  former  owner  or  occupant  for  service 
prior  to  May  25,  1917,  when  the  complainant  became  possessed  of 
the  premises,  and  to  discontinue  any  practice  of  the  company  such 
as  that  involved  in  this  proceeding  and  recommend  that  an  order 
be  entered  accordingly. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission  as 
to  the  Bates,  Fares,  Charges,  Emulations,  Practices,  Equip- 
ment,   Appliances   and    Service   of   the   Westoott  Exfbsss 

COMPAKT 

Case  'No.  2238 

(Public  Service  Commission,  First  District,  November  21,  1017) 

Rates  baaed  on  distances  —  same  rate  for  one  or  two  passengers;  additional 
rates  for  three  or  more. 

The  rates  of  fare  charged  for  passenger  serrioe  in  the  city  of  New 
York  bjr  the  Westcott  Express  Company  having  been  complained  of 
a  hearing  was  held  in  regard  to  the  matter  of  details  in  the  practices 
and  charges  of  the  company  in  September,  1917,  several  sessions  being 
had.  Upon  the  testimony  adduced  the  Commission  found  that  the  charges 
of  the  company  for  carrying  passengers  in  the  city  of  New  York  were 
unjust  and  unreasonable.  New  maTJmum  rates  of  fare  were  therefore 
ordered  to  be  introduced  by  the  company. 

By  thb  Commission. —  A  hearing  having  heen  duly  had  by  and 
before  the  Commission  in  the  above-entitled  matter  on  September 
14,  17  and  18,  1917,  Carter,  Ledyard  &  Milbum,  by  E.  De  T. 
Bechtel  of  counsel,  and  T.  B.  Harrison  appearing  for  the  Westcott 
Express  Company ;  O'Brien,  Boardman,  Harder  &  Fox,  by  Philip 
Boardman  of  counsel,  appearing  for  the  Pennsylvania  Tunnel  and 
Terminal  Eailroad  Company;  Burlingham,  Montgomery  & 
Beecher,  by  E.  C.  Rouse  of  counsel,  appearing  for  the  Pennsyl- 
vania Railroad  Company ;  Lamar  Hardy,  Corporation  Counsel,  by 
Terence  Farley  and  Samuel  J.  Rosensohn,  Assistant  Corporation 
Counsel,  appearing  for  the  City  of  New  York ;  Heyn  &  Covington, 
by  L.  G.  Heyn  of  counsel,  appearing  for  Black  and  White  Cab 
Company;  William  L.  Ransom,  counsel,  and  J.  H.  Goetz  and  E. 
N.  De^an,  assistants  to  the  counsel  to  the  Commission,  attending; 
and  testimony  having  been  taken  and  counsel  for  the  Westcott 
Express  Company  having  informed  the  Commission  that  the  com- 
pany will  present  no  further  testimony  on  the  question  of  passenger 
rates,  and  is  willing  that  the  hearing  be  regarded  as  closed  on  the 
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question  of  said  rates ;  and  the  Commission  having  determined  that 
the  rates,  fares  or  charges  demanded,  exacted,  charged  or  collected 
by  the  Westcott  Express  Company  for  the  transportation  of  pas- 
sengers in  the  city  of  New  York  are  unjust  and  unreasonable,  and 
that  the  maximum  rates,  fares  or  charges  for  such  transportation 
to  be  hereafter  observed  and  in  force  should  be  as  hereinafter 
prescribed,  it  is 

Ordered  by  the  Public  Service  Commission  for  the  First  Dis- 
trict of  the  State  of  New  York  that  the  maximum  rates,  fares  or 
charges  to  be  demanded,  exacted,  charged  or  collected  by  the  West- 
cott Express  Company  for  the  transportation  of  passengers  in  the 
city  of  New  York,  be  and  the  same  hereby  are  fixed  by  said  Com- 
mission as  follows: 

For  One  or  Two  Passengers 

Thirty  cents  for  the  first  half  mile  or  any  fraction  thereof;  ten 
cents  for  each  additional  quarter  mile ;  ten  cents  for  each  four  min- 
utes of  waiting  time;  twenty  cents  extra  for  each  trunk.  No  charge 
for  hand  baggage. 

For  Three  or  More  Passengers 

Forty  cents  for  the  first  half  mile  or  any  fraction  thereof ;  ten 
cents  for  each  additional  one-sixth  mile;  ten  cents  for  each  four 
minutes  of  waiting  time;  twenty  cents  for  each  trunk.  No  charge 
for  hand  baggage. 

Further  ordered  that  this  order  is  made  without  prejudice  to  the 
making  of  any  further  order  or  orders  as  to  the  other  subject- 
matters  of  this  proceeding. 

Further  ordered  that  this  order  shall  take  effect  immediately. 

Further  ordered  that  the  Westcott  Express  Company  shall  notify 
the  Commission  within  three  davs  after  the  service  of  a  certified 
copy  of  this  order  upon  it  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed 
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In  the  Matter  of  the  Application  of  the  Dry  Dock,  East  Beoai>- 
WAY  AND  Battery  Kailroad  Compaity  for  the  Consent  of  the 
Public  Service  Commission  of  the  First  District  to  Make  and 
Issue  its  Eefunding  Mortgage  and  Deed  of  Trust  to  Central 
Trust  Company  of  New  York  as  Trustee,  and  to  Issue  There- 
under About  $560,000  Series  B  Bonds,  and  $2,240,000  Series 
C  Bonds  to  Refund  Certain  of  its  Debts  and  Obligations 

Case  No.  1716 

(Public  Service  Commission,  First  District,  November  28,  1917) 

Modification  and  amendment  of  the  order  of  the  Public  Service  Commission  of 
the  Pint  District  dated  June  zo,  19x7,  as  to  the  form  of  a  proposed 
mortgage. 

On  Noyember  10,  1917,  the  Dry  Dock,  East  Broadway  and  Battery 
Bailroad  Company  submitted  to  the  Commission  a  revised  form  of  its 
proposed  mortgage  herein  and  subsequently  submitted  to  the  Commiesion 
an  application  verified  November  22,  1917,  asking  that  the  order  adopted 
in  this  matter  June  8,  1917,  consenting  to  the  execution  of  a  mortgage 
by  the  said  company  and  to  the  issuance  of  bonds  thereunder  be  modified 
and  amended  in  the  manner  herein  specifically  set  forth. 

By  the  Commission. —  The  Dry  Dock,  East  Broadway  and 
Batteiy  Railroad  Company  having  submitted  November  10,  1917, 
a  revised  form  of  its  proposed  mortgage  herein  and  having  also 
submitted  an  application  verified  November  22,  1917,  praying 
that  the  order  adopted  herein  June  8,  1917,  consenting  to  the  issu- 
ance and  execution  of  a  mortgage  by  the  said  company  and  to  the 
issuance  of  bonds  thereunder  be  modified  and  amended  for  reasons 
in  said  application  set  forth,  and  it  appearing  to  the  Commission 
after  consideration  that  the  said  order  should  be  modified  and 
amended  as  hereinafter  set  forth,  it  is 

Ordered  that  the  order  of  the  Public  Service  Commission  for 
the  First  District  made  and  filed  herein  June  8,  1917,  be  and  the 
same  hereby  is  modified  and  amended  to  read  as  follows : 

Section  1.  The  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company  applied  to  this  Commission  by  petition  dated  and 
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verified  July  31,  1913,  for  the  consent  of  the  Commission  to  the 
issuance  by  said  company  of  its  refunding  mortgage  and  issue 
thereunder  of  certain  bonds  of  series  B  and  series  C  to  refund 
debts  and  obligations  of  the  company  as  therein  set  forth.  An 
order  was  entered  by  the  Commission  April  20,  1914,  confirmed 
on  rehearing  December  11,  1914,  denying  said  application.  The 
Appellate  Division  of  the  Supreme  Court,  First  Department,  in 
review  by  writ  of  certiorari  of  said  orders,  confirmed  May  7, 1915, 
the  said  orders  and  dismissed  said  writ  without  prejudice  to  the 
relators  or  either  of  them  applying  to  the  Commission  for  a  further 
rehearing  herein.  Thereafter  the  company  and  Kalph  J.  Jacobs 
and  others,  as  a  committee  for  the  benefit  of  holders  of  the  5  per 
cent  certificates  of  indebtedness  of  said  company,  made  applica- 
tion to  the  Commission  by  petition  dated  July  16,  1916,  for  a 
further  hearing,  which  was  granted,  and  on  such  rehearing  the 
Commission  by  its  order  dated  May  11,  1916,  as  changed  May  25, 
1916,  denied  the  said  application  without  prejudice  to  a  new 
application  for  an  issue  of  bonds  not  to  exceed  $2,030,000  in  such 
series  and  for  such  purposes  as  the  applicants  may  specify  and 
which  the  mortgage  to  be  then  presented  for  the  consent  of  the 
Commission  shall  provide  for. 

Section  2.  The  said  Dry  Dock,  East  Broadway  and  Battery 
Railroad  Company  thereafter  made  application  herein  by  petition 
dated  and  verified  July  31,  1916,  praying  that  its  original  petition 
dated  July  31,  1913,  be  amended  in  accordance  with  the  said 
decision  of  the  Commission  so  as  to  pray  for  the  issue  of  $528,500 
par  value  of  series  B  bonds  and  $1,501,500  par  value  of  series  C 
bonds  to  refund  the  debts  and  obligations  of  the  company  specified 
in  said  original  petition  and  for  other  relief  as  may  be  necessary 
or  proper.  A  hearing  was  held  on  said  petition  on  September  20, 
1916,  before  the  Commission,  Commissioners  William  Hayward, 
Henry  W.  Hodge,  Travis  H.  Whitney  and  Charles  S.  Hervey  pre- 
siding, and  the  company  on  April  16,  1917,  submitted  a  form  of 
its  said  proposed  refunding  mortgage  and  on  November  10,  1917, 
submitted  a  revised  form  of  said  mortgage.  The  Commission  hav- 
ing now  duly  considered  the  said  orders  and  opinion  of  the  Appel- 
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late  Division  of  the  Supreme  Court,  First  Department,  dated  May 
7, 1915,  and  all  the  matters  and  proofs  as  to  this  application  before 
the  Commission  on  the  original  hearing  and  on  the  rehearings  and 
on  this  hearing,  and  now  stating  as  a  preliminary  to  the  authoriza- 
tion of  the  issuance  of  bonds  hereby  given  that  such  authorization 
is  not  based  on  a  valuation  by  the  Commission  of  the  properties 
of  said  company  or  any  satisfactory  proof  to  the  Commission  that 
the  interest  charges  on  said  bonds  can  be  earned  by  the  company : 

Section  8.  As  to  the  application  under  the  provisions  of  the 
Bailroad  Law  for  the  consent  of  the  Commission  to  the  said  mort- 
gage, it  is  ordered  that  the  Public  Service  Commission  for  the 
First  District  does  hereby  consent  to  the  issuance  and  execution 
by  said  Dry  Dock,  East  Broadway  and  Battery  Railroad  Company 
of  a  certain  mortgage  described  as  follows: 

"A  refunding  mortgage  dated  July  1,  1915,  to  Central  Trust 
Company  of  New  York  as  trustee  to  secure  the  following  bonds 
dated  as  of  July  1,  1915,  or  as  of  the  date  of  issue  and  maturing 
January  1,  1960,  viz.: 

"  $1,500,000  face  value  of  gold  bonds  known  as  series  A  bear- 
ing interest  at  5  per  cent  per  annum,  payable  semi-annually,  and 
having  a  prior  lien  and  being  preferred  both  as  to  principal  and 
interest  over  the  subsequent  issues  of  bonds  series  B  and  series  C 
described  in  said  mortgage,  redeemable  on  any  January  first  or 
July  first  at  105  per  cent  of  the  face  value  thereof  and  accrued 
interest 

"  $528,000  face  value  of  gold  bonds  known  as  series  B,  bearing 
interest  at  4  per  cent  per  annum,  payable  semi-annually,  and  hav- 
ing a  prior  lien  and  being  preferred  both  as  to  principal  and  inter- 
est over  series  C  bonds  described  in  said  mortgage,  redeemable, 
provided  there  be  no  series  A  bonds  then  outstanding  or  that  all 
series  A  bonds  then  outstanding  be  redeemed,  at  the  face  value 
thereof,  besides  accrued  interest  on  any  January  first  or  July  first. 

"  $1,300,200  face  value  of  gold  bonds  known  as  series  C,  bear- 
ing interest  from  July  1,  1917,  until  July  1,  1925,  at  such  rate 
not  exceeding  5  per  cent  per  annum  as  the  surplus  income  of  said 
company  after  providing  for  all  other  income  charges  shall  suffice 


140  State  Depaktaient  Reports 


[Vol.  14]  Public  Service  Commission,  First  District 


to  pay,  fluch  interest  to  be  non-cumulative  and  on  and  after  Janu- 
ary 1,  1926,  to  bear  fixed  interest  at  the  rate  of  4  per  cent  per 
annum,  and  such  additional  interest  each  year,  not  exceeding  1 
per  cent,  as  the  surplus  income  of  the  said  company  after  provid- 
ing for  all  other  income  charges  shall  suffice  to  pay,  such  additional 
interest  not  to  be  cumulative,  redeemable  on  any  first  day  of  Janu- 
ary or  July  at  face  value  with  any  fixed  interest  accrued  and  pay- 
able to  either  with  such  additional  interest,  if  any,  as  shall  have 
been  declared  and  become  payable,  provided  there  shall  be  then  no 
series  A  or  series  B  bonds  outstanding  or  that  all  series'  A  bonds 
and  series  B  bonds  then  outstanding  be  redeemed. 

"  The  form  of  said  mortgage  submitted  by  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company  to  the. Commission  on 
November  10,  1917,  is  hereby  approved  and  ordered  filed  and 
properly  identified  by  a  reference  thereon  to  a  resolution  under 
the  authority  of  which  this  order  is  issued.  Said  company,  how- 
ever, shall  have  no  right  or  authority  to  issue  any  bonds,  pursuant 
to  the  terms  of  said  mortgage,  except  as  may  be  herein  or  here- 
after authorized  by  the  Commission. 

"  It  is  further  ordered  that  a  duplicate  original  of  the  said 
mortgage  consented  to  as  aforesaid  shall  upon  execution  thereof 
be  filed  by  the  said  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company  with  the  Secretary  of  this  Commission." 

Section  4.  As  to  the  application  under  the  provisions  of  the 
Public  Service  Commissions  Law  for  the  consent  of  the  Conmiis- 
sion  to  the  issuance  by  said  company  of  bonds  under  said  mort- 
gage, namely:  $528,500  of  series  B  bonds,  and  $1,501,500  of 
series  C  bonds  it  being  now  the  opinion  of  the  Commission  that 
the  money  or  property  to  be  secured  by  the  issue  of  said  bonds  of 
said  company  to  the  amount  in  the  aggregate  face  value  of  $1,828,- 
200,  payable  at  a  period  of  more  than  twelve  months  after  the  date 
thereof,  is  necessary  to  and  reasonably  required  by  said  company 
for  the  discharge  or  refunding  of  its  obligations  and  particularly 
for  the  purposes  hereinafter  stated  in  this  order,  and  that  the  said 
purposes  are  not  reasonably  charged  to  operating  expenses  or  to 
income. 
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Section  5.  It  is  ordered  that  the  Public  Service  Commission  for 
the  First  District  does  hereby  authorize  the  issue  by  the  said  Dry 
Dock,  East  Broadway  and  Battery  Railroad  Company  under  and 
pursuant  to  the  terms  of  the  mortgage  hereinbefore  described,  the 
issue  and  execution  of  which  is  by  this  order  consented  to  by  the 
Commission,  of  $528,000  series  B  bonds  bearing  date  as  of  July 
1,  1915,  maturing  January  1,  1960,  redeemable,  provided  there 
be  no  series  A  bonds  then  outstanding  or  that  all  series  A  bonds 
then  outstanding  be  redeemed,  at  the  face  value  thereof  besides 
accrued  interest  on  any  January  first  or  July  first  and  bearing 
interest  from  May  1,  1917,  at  4  per  cent  per  annum,  and  of 
$1,800,200  series  C  bonds  bearing  date  as  of  July  1,  1915,  matur- 
ing January  1,  1960,  bearing  interest  from  July  1,  1917,  until 
July  1,  1925,  at  such  rate  not  exceeding  5  per  cent  per  annum  as 
the  surplus  income  of  said  company  after  providing  for  all  other 
income  charges  shall  suffice  to  pay,  such  interest  to  be  non-cumula- 
tive; and  on  and  after  January  1,  1926,  to  bear  fixed  interest  at  the 
rate  of  4  per  cent  per  annum  and  such  additional  interest  each 
year,  not  exceeding  1  per  cent,  as  the  surplus  income  of  said  com- 
pany after  providing  for  all  other  income  charges,  shall  suffice  to 
pay,  such  additional  interest  not  to  be  cumulative,  redeemable  on 
any  first  day  of  January  or  July  at  face  value  with  any  fixed 
interest  accrued  and  payable  together  with  such  additional  interest, 
if  any,  as  shall  have  been  declared  and  become  payable,  provided 
there  shall  be  then  no  series  A  or  series  B  bonds  outstanding  or 
that  any  series  A  bonds  or  series  B  bonds  then  outstanding  be 
redeemed,  making  in  all  of  series  B  bonds  and  series  C  bonds 
hereby  authorized  to  be  issued  at  face  value  $1,828,200. 

Section  6.  It  is  ordered  that  said  issue  of  bonds  is  hereby  author- 
ized upon  the  conditions  following  and  not  otherwise,  to  wit : 

First.  That  the  consent  of  the  holders  of  two-thirds  of  the  stock 
of  the  Dry  Dock,  East  Broadway  and  Battery  Railroad  Company 
in  writing  to  the  execution  and  delivery  of  the  said  mortgage  shall 
be  duly  given  and  filed  according  to  law. 

Second.  That  the  $528,000  of  series  B  bonds  and  $650,100 
of  series  C  bonds  hereby  authorized  shall  be  issued  to  Third  Ave- 
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nue  Railway  Company  only  in  settlement  and  upon  surrender 
and  cancellation  by  it  of  the  following  obligations  of  the  Dry 
Dock,  East  Broadway  and  Battery  Railroad  Company  owned  by 
Third  Avenue  Railway  Company,  namely:  $480,000  face  value 
of  receiver's  certificates  issued  by  Frederick  W.  Whitridge  as 
receiver  of  the  Dry  Dock,  East  Broadway  and  Battery  Railroad 
Company  under  orders  of  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  dated  April  22,  1911,  and  July 
18,  1913,  with  interest  adjusted  to  May  1,  1917.  $1,822,963.60 
face  value  of  principal  of  certain  note  of  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company  dated  April  30,  1907, 
and  allowed  by  the  special  master  at  $1,500,000  with  all  interest 
which  has  accrued  and  is  unpaid  or  which  may  accrue  thereon. 
$112,060.73  face  value  of  claims  against  said  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company  allowed  by  the  special 
master  of  which  claims  a  list  is  presented  and  filed  with  the  Com* 
mission  by  counsel  for  the  Dry  Dock,  East  Broadway  and  Bat- 
tery Railroad  Company  by  letter  dated  May  2,  1917,  together 
with  all  interest  which  has  accrued  and  is  unpaid  thereon  or  which 
may  accrue  thereon.  $147,782.43  face  value  of  a  claim  against  said 
Dry  Dock,  East  Broadway  and  Battery  Railroad  Company  by  New 
York  City  Railway  Company  and  Adrian  H.  Joline  and  Douglas 
Robinson,  receivers  thereof,  with  all  interest  which  has  accrued  and 
is  unpaid  or  which  may  accrue  thereon,  and  the  understanding  by 
said  Third  Avenue  Railway  Company  that  as  to  four  other  claims 
shown  by  said  list  against  said  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company  amounting  in  all  to  $268.50  the  Third 
Avenue  Railway  Company  will,  if  such  claims  or  any  of  them  are 
asserted,  pay,  acquire  or  cancel  the  same. 

Third.  That  $650,100  of  the  series  C  bonds  hereby  author^ 
ized  shall  be  issued  only  to  holders  of  and  in  settlement  and  upon 
surrender  and  cancellation  by  them  of  the  following  obligations 
of  the  said  Dry  Dock,  East  Broadway  and  Battery  Railroad  Com- 
pany, namely :  Certificates  of  indebtedness  of  the  said  Dry  Dock, 
East  Broadway  and  Battery  Railroad  Company  (of  an  issue  of 
$1,100,000  face  value)   bearing  date  as  of  February  1,   1884, 
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maturing  February  1,  1914,  with  all  interest  which  has  accrued 
and  is  unpaid  or  which  may  accrue  thereon;  each  holder  of  any 
such  certificates  of  indebtedness  to  receive  $59.10  in  face  value 
of  said  series  C  bonds  for  each  $100  face  value  of  said  certificates 
of  indebtedness  and  in  the  said  proportion  for  multiples  thereof. 

Fouth.  That  the  said  company  shall  keep  separate,  true  and 
accurate  accounts  showing  in  detail  the  issuance  of  the  bonds 
hereby  authorized  to  be  issued  and  the  obligations  settled,  surren- 
dered and  canceled  by  the  issue  thereof  and  on  or  before  the  tenth 
day  of  each  month  shall  make  verified  reports  to  the  Commission 
stating  the  disposition  of  said  bonds  during  the  previous  month, 
the  terms  and  conditions  of  such  disposition  and  the  obligations 
settledi  surrendered  and  canceled  thereby;  and  said  accounts, 
vouchers  and  records  shall  be  open  to  audit  and  may  be  audited 
from  time  to  time  by  accountants  and  examiners  designated  for 
such  purpose  by  the  Commission. 

Fifth,  That  the  company  shall  indorse  in  red  ink  on  each  bond 
issued  pursuant  to  this  order  the  following  statement:  The 
order  by  the  Public  Service  Commission  for  the  First  District 
authorizing  the  issuance  of  this  bond  expressly  stated  that  such 
authorization  was  not  based  on  a  valuation  by  the  Commission 
of  the  properties  of  the  company  or  on  any  satisfactory  proof  to 
the  Commission  that  the  interest  charges  on  this  bond  can  be  earned 
by  the  company. 

Sixth.  That  on  or  before  March  1,  1918,  said  company  shall 
file  with  the  Commission  an  inventory  of  its  fixed  capital  as  of 
January  1,  1918,  together  with  the  ledger  values  thereof,  classi- 
fied in  accordance  with  the  uniform  system  of  accounts  prescribed 
by  the  Commission  for  street  and  electric  railways  for  transactions 
subsequent  to  December  31,  1908. 

Seventh,  That  the  authority  hereby  given  to  issue  such  bonds 
hall  apply  only  to  bonds  issued  by  said  company  on  or  before 
June  30, 1918. 

Section  7.  It  is  hereby  ordered  that  this  order  take  effect  on  the 
28th  day  of  November,  1917,  and,  except  as  provided  in  the 
seventh  subdivision  of  section  6  limiting  the  duration  of  the 
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authority  to  issue  such  honds  herein  granted,  continue  in  force 
until  otherwise  ordered  by  the  Commission,  and  that  within  thirty 
days  after  service  upon  it  of  a  copy  of  this  order  said  company 
notify  the  Commission  whether  the  terms  of  this  order  are  accepted 
and  will  be  obeyed. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission  on 
the  Question  whether  The  Brooklyn  Heights  Railboad 
CoMPAirr;  The  Beooklyn,  Queens  County  and  Suburban 
Railroad  Company;  The  Coney  Island  and  Gravesend 
Railway  Company  ;  The  Coney  Island  and  Brooklyn  Rail- 
road Company;  The  Nassau  Electric  Railroad  Company; 
The  South  Brooklyn  Railway  Company  and  Bridge  Oper- 
ating Company  Should  Be  Required  to  Purchase  or  Provide 
Additional  Surface  Cars 

Case  No.  2097 

(Public  Service  CommiBsion,  First  District,  November  30,  1917) 

Application  for  a  rehearing. 

On  September  14,  1917,  the  Commission  adopted  resolutione  in  the 
matter  of  the  determination  as  to  whether  the  Brooklyn  Heights  Railroad 
Company  and  other  transportation  companies  in  the  First  District  should 
be  required  to  purchase  or  provide  certain  additional  surface  cars.  The 
present  application  was  made  for  a  rehearing  in  the  said  matter  upon 
allegations  of  facts  claimed  to  haye  arisen  since  the  making  of  the  final 
order  herein.  The  present  application  is  on  motion  of  the  several  trans- 
portation companies  interested.  Held,  that  the  course  followed  by  the  com- 
panies has  been  one  of  persistent  and  conspicuous  resort  to  the  courts 
to  defeat  an  order  of  the  Commission  made  after  careful  consideration 
of  all  the  evidence,  and  the  outcome  has  been  that  the  Commission  has 
been  sustained  in  every  court  before  which  it  has  come.  Statement  as  to 
the  various  steps  tried  out  in  this  matter  by  the  corporations.  In  addi- 
tion to  the  present  application  for  rehearing  before  the  Commisaion  the 
corporations  have  now  also  united  in  a  motion  before  the  AppeUata 
Division  for  leave  to  be  heard  in  the  Court  of  Appeals  upon  the  ques- 
tion heretofore  decided  against  them  by  Judge  Ordway.  If  unsuccessful 
in  this  they  will  probably  apply  to  the  Court  of  Appeals  itself  for  such 
leave.    Under  these  circumstances  the  companies  come  back  to  the  Com- 
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mission  and  ask  it  now  to  modify  the  order  which  has  been  sustained 
fay  every  court  to  which  it  has  been  submitted.  They  ask  this  modifica- 
tion while  their  appeals  are  pending  and  they  prosecute  their  appeals 
while  asking  relief  from  the  Commission.  Present  application  for 
rehearing  denied. 

Whitney,  Commissioner. — The  companies  herein  now  apply  for 
a  rehearing  upon  all^ations  of  facts  claimed  to  have  arisen  since 
the  making  of  the  final  order  herein.  Under  the  law,  as  indicated 
in  a  previous  supplemental  opinion  herein,  they  are  entitled  to  he 
heard  in  support  of  such  allegations.  In  order  that  no  time  may 
be  lost  in  respect  to  such  proof,  the  matter  was  set  down  for  an 
immediate  rehearing.  It  is  to  be  understood,  however,  that  the 
order  granting  a  rehearing  does  not  change,  modify  or  suspend 
in  any  particular  the  final  order  herein,  and  that  all  the  obliga- 
tions, responsibilities  of  the  companies  and  their  officers  under  the 
law  and  under  the  order  remain  eflfective.  The  time  between  the 
making  of  the  order  (February  8,  1917)  and  the  date,  December 
1,  1917,  by  which  they  are  obligated  by  the  order  to  have  100 
cars  available  for  operation  has  been  consumed  by  the  companies 
in  litigation  looking  towards  the  defeat  of  the  order,  rather  than 
to  diligence  in  compliance  with  the  order,  as  was  to  have  been 
expected  if  the  expressions  of  the  officers  of  the  companies  had 
any  meaning.  When  the  order  was  made  no  unusual  conditions 
prevailed  .and  contracts  could  have  been  promptly  made  for  cars. 
It  is  entirely  pertinent  therefor  on  this  rehearing  to  inquire  closely 
into  the  diligence,  or  lack  of  diligence,  pursued  by  the  companies. 
Without  discussing  such  matters,  however,  it  is  sufficient  at  the 
present  time  to  review  briefly  the  legal  steps  that  have  so  far  been 
taken  by  the  companies  to  obviate  compliance  with  the  order. 

The  course  followed  by  the  companies  has  been  one  of  persistent 
and  conspicuous  resort  to  the  courts  to  defeat  an  order  of  the  Com- 
mission made  after  careful  consideration  of  all  the  evidence.  The 
outcome  has  been  that  the  Commission  has  been  sustained  in  every 
court  before  which  it  has  come.  First,  the  companies  obtained, 
without  notice  to  the  Commission,  writs  of  certiorari  to  review  the 

Commission's  order  of.  February  8,  1917,  which  required  them 
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to  provide  250  additional  cars  which  the  Commission  found  reason- 
ably necessary  for  the  rendering  of  adequate  and  decent  service 
by  these  street  railroad  companies  of  the  Brooklyn  Rapid  Transit 
System.  These  writs  were  obtained  in  the  New  York  County 
Supreme  Court  on  June  6,  1917,  two  days  before  the  expiration 
of  the  time  within  which  said  writs  could  have  been  sued  out 
The  moving  papers  showed  no  sufficient  grounds  for  resort  to  the 
courts  to  set  aside  or  delay  the  order  of  the  Commission,  as  found 
by  Mr.  Justice  Ordway  in  a  well-reasoned  opinion  on  August  11, 
1917,  in  the  course  of  which  he  said  (166  N.  Y.  Supp.  825) : 
"As  I  observed  upon  the  argument  of  these  motions,  it  is  difficult 
to  discover  just  what  the  real  controversy  is  in  these  cases  or  what 
the  relators^  real  grounds  of  objections  are  to  the  order  complained 
of.  Although  there  is  some  intimation  that  relators  r^ard  the 
increased  number  of  cars  ordered  as  unnecessarj^  the  papers  seem 
to  show  the  contrary,  and  so  far  as  I  can  make  out  the  only  points 
that  seem  to  be  really  in  dispute  are  first,  as  to  the  character  of 
the  cars,  whether  they  should  be  trailer  cars  or  motor  cars,  and 
second,  as  to  the  date  when  the  companies  should  be  required  to 
put  them  into  service.  As  to  the  first  point,  the  order  complained 
of  does  not  provide  how  many  of  the  cars  shall  be  trailer  cars  and 
how  many  shall  be  motor  cars.  There  is  nothing  in  the  papers  to 
indicate  that  the  Commission  is  going  to  insist  upon  their  being 
all  motor  cars,  or  any  of  them  motor  cars.  It  is  true  that  the 
plans  for  the  cars  must  be  approved  by  the  Commission,  which 
probably  includes  the  determination  of  the  kind  of  cars,  but  until 
the  Conmiission  has  rejected  plans  for  trailer  cars,  it  cannot  be 
said  that  the  Commission  intends  to  insist  upon  all  of  the  cars 
being  motor  cars.  The  Commission  expressly  disclaims  any  inten- 
tion to  require  all  of  the  cars  to  be  motor  cars.  So  far  as  this 
point  is  concerned,  it  seems  to  me  that  the  application  for  the 
writs  is  premature,  even  if  writs  should  be  allowed  in  such  case 
at  all.  As  to  the  second  point,  there  is  no  evidence  in  these  papers 
to  justify  the  conclusion  that  the  companies  cannot  obtain  the 
cars  ordered  and  put  them  into  service  by  the  date  fixed  in  the 
order.    It  is  true  that  the  companies  allege  that  they  may  find  it 
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impossible  to  get  the  cars  by  that  date,  on  account  of  the  conditions 
resulting  from  the  war.  They  wrote  to  the  Commission  on  June 
1, 1917,  that '  an  effort  will  be  made  to  ascertain  whether  cars  can 
be  secured  to  conform  to  such  specifications  in  a  reasonable  time 
at  a  reasonable  price.'  It  does  not  appear  from  the  papers  whether 
they  have  made  such  effort  or,  if  they  have,  what  was  the  result 
Mere  allegations  that  it  may  be  impossible  to  obtain  the  cars  by 
the  date  fixed  by  the  Commission  or  within  a  reasonable  time,  or  at 
a  reasonable  price,  are  insuflScient  to  justify  a  review  of  the  order 
by  writs  of  certiorari.  There  is  no  allegation  in  the  papers  that 
any  such  facts  were  presented  to  the  Conmiission  at  the  time  that 
the  order  was  made,  and  for  that  reason  writs  seeking  to  review 
the  order  upon  that  ground  would  now  be  improper.  Section  22 
of  the  Public  Service  Conunissions  Law  provides  that  where  facts 
arise  subsequent  to  the  making  of  an  order,  which  are  deemed  to 
entitle  the  companies  to  a  modification  of  the  order  which  the 
Commission  has  made,  the  companies  have  no  standing  in  court 
until  they  have  exhausted  the  remedy  afforded  by  the  statute,  and 
have  given  the  Commission  opportunity  to  afford  suitably  the 
relief  desired.  As  I  have  said,  it  does  not  appear  that  such  facts 
have  yet  arisen,  but  if  they  do  the  companies  have  their  remedy 
under  section  22  of  the  law  and  are  not  justified  in  now  asking 
the  court  to  review  on  this  ground  an  order  of  the  Commission 
made  when  these  facts  were  not  before  them.     *    *    * 

''In  my  opinion.  Public  Service  Commissions  should  not  be 
hampered  and  obstructed  in  their  efforts  to  secure  increased  tran- 
sit facilities  for  the  public  of  this  city  by  proceedings  for  a  court 
review  of  their  determinations,  except  in  cases  where  it  clearly 
appears  that  it  is  'necessary  to  keep  them  within  the  law  and 
protect  the  constitutional  rights  of  the  corporations  over  which 
th^  are  given  control.'  It  does  not  seem  to  me  that  that  has  been 
shown  in  these  cases.'' 

Defeated  thus  in  the  State  courts  and  lacking  any  real  grounds 
for  appeal  from  Ju5»tice  Ordway's  decision,  the  companies  went 
into  the  Federal  court  and  sought  to  obtain  an  injunction  against 
the  enforcement  of  the  Commission's  order.    This  application  waf 
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heard  before  the  special  Federal  court,  convening  under  the  statute 
of  1918  for  the  first  time  in  the  history  of  this  State.  United 
States  Circuit  Judge  Ward  and  United  States  District  Judges 
Veeder  and  Augustus  N.  Hand,  composing  the  special  court, 
unanimously  overruled,  on  August  23,  1917,  all  of  the  grounds 
upon  which  the  companies  sought  the  intervention  of  the  Federal 
Court  of  Equity,  and  in  conclusion  said,  per  curiam  (Brooklyn 
Heights  R.  R.  Co.  v.  Straus,  245  Fed.  Rep.  133,  135) :  "As  to 
the  last  objection  which  the  complainants  make,  it  may  be  admitted 
that  an  order  of  the  commission  made  without  consideration  or 
without  any  evidence  at  all  or  without  a  hearing,  requiring  the 
cgmpany  to  increase  its  equipment,  might  amount  to  a  taking  of 
its  property  without  due  process  of  law.  But  the  parties  have 
submitted  to  us  the  record  before  the  commission  which  resulted 
in  the  order  complained  of.  We  have  examined  it,  not  for  the 
purpose  of  seeing  whether  we  agree  with  the  conclusion  reached, 
but  to  determine  whether  that  conclusion  was  the  result  of  a  fair 
hearing  upon  proofs  with  a  full  opportunity  to  the  companies  to 
offer  proofs,  and  we  think  it  was.  If  the  complainants  thought, 
as  they  now  contend,  that  other  and  different  evidence  should 
have  been  considered  by  the  commission,  it  lay  upon  them  to  offer 
it  at  the  hearing." 

The  companies  then,  on  September  seventh,  appealed  from 
Justice  Ordway's  decision  to  the  Appellate  Division  for  the  First 
Department,  which  unanimously  affirmed  without  opinion. 

The  companies  next  appealed  from  the  decision  of  the  special 
statutory  Federal  tribunal  to  the  Supreme  Court  of  the  United 
States,  but  this  appeal  has  not  been  prosecuted  with  diligence,  and 
counsel  for  the  Commission  has  been  obliged  to  notify  the  com- 
panies that  unless  counsel  for  the  companies  complete  and  file  the 
record  required  by  law,  as  should  have  been  done  some  time  since, 
a  motion  will  be  made  in  behalf  of  the  Commission  to  dismiss 
this  attempt  to  obtain  further  delay.  The  companies'  bill  of  com- 
plaint in  the  Federal  court  meanwhile  remained  dormant  without 
any  attempt  on  the  part  of  the  companies  to  bring  the  matter  on 
for  trial,  and  in  consequence  counsel  for  this  Commission  has 
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made  a  motion  to  dismiss  the  bill  of  complaint  and  has  noticed 
this  motion  for  argument  before  the  United  States  District  Court 
on  Wednesday  next 

In  addition  to  the  present  application  to  the  Commission  for  a 
rehearing,  the  counsel  for  the  companies  has  now  also  made  a 
motion  before  the  Appellate  Division  for  leave  to  be  heard  in  the 
Court  of  Appeals  upon  the  question  of  law  presented  by  Justice 
Ordway's  decision,  and  that  motion  is  returnable  before  the 
Appellate  Division  on  December  seventh.  If  this  application  for 
leave  to  go  before  the  Court  of  Appeals  is  denied  by  the  Appellate 
Division,  this  will  probably  be  followed  by  an  application  to  the 
Court  of  Appeals  itself  for  such  leave. 

It  is  under  circumstances  such  as  above  outlined  that  the  com- 
panies come  back  to  the  Commission  and  ask  it  now  to  modify  the 
order  which  has  been  sustained  by  every  court  to  which  it  has  been 
submitted.  They  ask  this  modification  at  a  time  when  their  sev- 
eral appeals  are  pending,  and  they  prosecute  their  appeals  while 
asking  for  relief  from  this  Commission. 


In  the  Matter  of  the  Complaint  of  John  Pueegy  MrrcHEL,  as 
Mayor,  etc.,  for  a  Determination  that  the  Operation  of  the  Rail- 
road on  Central  Park  West  by  the  New  York  Railways  Com- 
pany and  the  Eighth  Avenue  Railroad  Company  Is  Dangerous 
and  a  Menace  to  Persons  Using  Central  Park  West  as  a 
Highway 

Case  No. .  2237 

(Public  Service  Ck>inmi88ion,  First  District,  December  3,  1017) 

Applicatioii  of  the  city  of  New  York  for  relief  in  the  matter  of  street  snrfaoe 
operation  by  the  New  York  Railways  Company  along  Central  Park  West 
held  to  be  defective. 

Under  chapter  692  of  the  Laws  of  1917  the  city  of  New  York  through  its 
board  of  estimate  and  apportionment  was  given  power  to  deal  with  the 
dangers  of  surface  railroad  operation  along  Central  Park  West.  The 
city  has  failed  to  comply  with  the  requirements  of  the  statute  in  question 
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and  ontil  sach  requirements  are  met  the  Commission  has  no  power  to 
make  the  determination  herein  sought. '  Under  these  circumstances  the 
proceeding  is  dismissed  without  prejudice  to  the  institution  of  any  new 
proceeding  before  this  Commission  under  the  Greater  New  York  Charter, 
section  242-c,  as  amended  by  the  Laws  of  1917. 

By  the  Commission. —  Reluctantly  the  CommisBion  has 
reached  the  jconclusion  that  the  proceeding  instituted  hy  the  city 
of  New  York,  relative  to  street  surface  operation  by  the  New 
York  Railways  Company  along  Central  Park  West,  is  jurisdic- 
tionally  defective  for  non-compliance  with  and  non-conformance 
to  the  provisions  of  chapter  692  of  the  Laws  of  1917,  pursuant  to 
which  it  purports  to  have  been  initiated. 

The  power  of  the  city  of  New  York,  through  its  board  of  esti- 
mate and  apportionment,  to  deal  in  the  manner  here  contemplated 
with  the  dangers  of  surface  railroad  operation  along  this  important 
thoroughfare,  is  derived  wholly  from  chapter  692  of  the  Laws  of 
1917.  That  was  clearly  established  when  the  city  of  New  York 
undertook  to  remove  these  tracks  from  Central  Park  West  without 
first  obtaining  a  legislative  delegation  of  "  police  power  "  for  such 
a  purpose.  People  ex  rel.  City  of  New  York  v.  New  York  Rail- 
ways Company,  217  N.  Y.  310.  It  is  elementary  law  that  a  legis- 
lative act  delegating  "  police  power  "  to  a  municipality  is  to  be 
strictly  construed  and  strictly  followed,  if  a  valid  jurisdictional 
basis  is  to  be  had  for  the  resultant  proceeding. 

The  city  of  New  York,  through  its  mayor,  board  of  estimate 
and  apportionment,  and  corporation  counsel,  has  not  done  that 
which  chapter  692  of  the  Laws  of  1917  says  must  be  done  before 
the  Public  Service  Commission  can  make  the  determination  which 
is  sought  in  this  proceeding.  The  jurisdictional  basis  for  a  hear- 
ing before  the  Commission  is  thus  set  forth,  with  greater  explicit- 
ness  than  clarity,  in  chapter  692 :  "  Whenever  in  the  judgment 
of  the  board  of  estimate  and  apportionment  the  operation  of  the 
street  surface  railroad  located  on  Central  Park  West  shall  by 
reason  of  the  operation  of  such  railroad  on  the  surface  of  such 
street  constitute  a  menace  to  the  life  or  to  the  safety  of  persons  or 
property,  the  board  of  estimate  and  apportionment  may  authorize 
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the  major  of  the  city  to  file  a  complaint  with  the  Public  Service 
Commission  for  the  First  District,  setting  forth  the  dangerous 
condition  resulting  from  the  operation  of  said  street  surface  rail- 
road." 

Did  the  board  of  estimate  and  apportionment  certify  its  judg- 
ment to  be  that  "  the  operation  of  the  street  surface  railroad  located 
on  Central  Park  West  '^  was, ''  hy  reason  of  the  operation  of  such 
railroad  on  the  surface  of  such  street  **  a  menace,  etc.  ?  It  has 
never  done  that,  but  has  instead  certified  its  judgment  to  be  that 
"the  operation  of  the  street  surface  railroad  located  on  Central 
Park  West "  constitutes  "  a  menace,"  etc.,  ''  hy  reason  of  the  pres- 
ent position  of  the  tracks/*  The  resolution  of  the  board  of  esti- 
mate and  apportionment,  which  was  the  first  step  requisite  for 
setting  in  motion  the  procedure  and  giving  the  jurisdictional  basis 
authorized  by  chapter  692,  stated  the  matter  as  follows: 
"  Whereas,  in  the  judgment  of  the  board  of  estimate  and  appor- 
tionment, the  operation  of  the  street  surface  railroad  located  on 
Central  Park  West,  by  reason  of  the  present  position  of  the  tracks, 
constitutes  a  menace  to  life  and  safety  of  persons  and  property, 
Resolved,  etc." 

The  board  of  estimate  and  apportionment  had  no  right  or  power, 
under  chapter  692  or  otherwise,  to  substitute  "  the  position  oi  the 
tracks  "  for  "  the  operation  of  the  railroad  "  as  the  basis  for  find- 
ing surface  operation  along  this  thoroughfare  to  be  a  menace.  The 
Legislature  has  not  empowered  the  city  to  deal  with  a  situation 
arising  merely  from  "  the  position  of  the  tracks." 

The  subsequent  steps  taken  by  the  city  suffer  from  the  same  vice.. 
The  resolution  authorizes  the  mayor  to  file  a  complaint  setting 
forth  **  the  dangerous  condition  resulting  from  the  operation  of  the 
said  street  surface  railroad/*  and  likewise  the  statute  provides  that 
the  complaint  shall  set  forth  "the  dangerous  condition  resulting 
from  the  operation  of  said  street  surface  railroad." 

Paragraph  VIII  of  the  petition  or  complaint  sets  forth  the  fol- 
lowing which  is  the  sole  allegation  concerning  the  conditions  that 
are  alleged  to  constitute  a  menace  to  life  and  property :  "  That 
for  many  years  past,  and  at  present,  great  congestion  and  confusion 
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of  traflSc  has  resulted  and  now  results  on  Eighth  avenue  between 
Fifty-ninth  street  and  One  Hundred  and  Tenth  street,  from  the 
position  of  the  railroad  tracks  of  the  said  Eighth  Avenue  Railroad 
Company  and  its  lessee  New  York  Railways  Company,  respond- 
ents herein,  constructed  thereon  as  heretofore  alleged,  and  that 
this  congestion  and  confusion  has  resulted  in  many  unnecessary 
collisions  between  vehicles  and  surface  cars  and  in  numerous  acci- 
dents to  persons  including  many  fatalities,  and  the  present  position 
of  the  tracks  on  Eighth  avenue  between  Fifty-ninth  and  One  Hun- 
dred and  Tenth  street  is  unsafe  and  dangerous  to  public  travel." 

The  authorization  of  the  resolution  of  the  board  of  estimate  and 
the  statute  require  that  the  complaint  set  forth  "  the  dangerous 
condition  resulting  from  the  operation  of  said  street  surface  rail- 
road." The  petition  states  that  confusion  of  traflSc  results  from 
the  position  of  the  railroad  tracks  and  the  confusion  so  caused 
results  in  numerous  accidents.  The  Legislature  had  the  sole  right 
to  say  on  what  grounds  the  city  might  start  out  to  deal  with  this 
serious  problem,  and  the  fact  that  the  enabling  statute  is  awkwardly 
and  unsuitably  phrased  does  not  empower  the  city  to  substitute 
different  standards  for  the  legislative  requirement. 

These  defects  are  serious  and  substantial,  and  not  minute  or 
technical.  They  go  to  the  very  roots  of  the  questions  to  be  passed 
upon;  they  take  away  the  right  and  power  of  the  Commission  to 
make  in  this  proceeding  any  determination  which  could  serve  as 
a  valid  basis  for  the  compulsory  steps  which  the  statute  contem- 
plates. The  time,  money  and  effort  of  all  concerned  will  be  con- 
served by  a  frank  recognition  of  the  situation  now,  and  a  retracing 
of  steps  which  will  mean  earlier  solution  rather  than  prolonged 
and  unsuccessful  litigation.  It  is  undesirable  that,  through  the 
present  disregarding  of  the  obvious  jurisdictional  basis  for  any 
action  by  the  board  of  estimate  and  apportionment,  the  mayor,  or 
this  Commission,  the  removal  of  tracks  from  Central  Park  West 
should  be  delayed,  involved,  and  finally  defeated,  as  were  the  west 
side  track  removal  proceedings  under  the  Saxe  law,  concerning 
which  Mr.  Justice  Gerard,  in  denying  the  motion  for  a  peremptory 
mandamus  for  track  removal,  said,  as  reported  in  the  New  York 
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Law  Journal  for  December  22,  1908 :  '^  There  is  no  conflict  as  to 
the  facts  in  this  case.  It  seems  that  the  old  board  of  rapid  transit 
commissioners  never  obeyed  the  law.  Th^  prepared  a  plan,  but 
this  plan  did  not  provide  for  a  subway.  In  detail  the  proposed 
plan  of  the  rapid  transit  commission  provided  that  south  of  Six- 
tieth street  there  should  be  a  subway,  but  from  Sixtieth  street  to 
Spuyten  Duyvil  the  intersecting  streets  should  be  carried  over  the 
tracks  on  viaducts,  except  at  certain  portions,  where  the  tracks  of 
the  railroad  should  be  carried  on  an  elevated  structure.  The  fault 
lies  with  the  old  board  of  rapid  transit  commissioners  and  not  with 
the  present  public  service  conimission  or  the  corporation  counsel. 
The  old  board  of  rapid  transit  commissioners  failed  to  take  the 
first  step  directed  by  the  Legislature.  The  proper  steps  not  hav- 
ing been  taken,  the  prerequisites  to  the  issue  of  a  peremptory 
mandamus  are  wanting.'' 

The  Commission  therefore  feels  that  the  interests  of  an  early 
solution  of  the  dangerous  conditions  along  Central  Park  West 
will  be  served  by  a  prompt  dismissal  of  the  present  proceeding, 
without  prejudice,  of  course,  to  a  new  proceeding  properly  insti- 
tuted. In  reaching  this  conclusion,  the  Commission  in  no  way 
passes  adversely  upon  any  of  the  issues  raised  by  the  statute  and 
the  proofs.  On  the  contrary,  the  evidence  adduced  before  the 
Commission  clearly  showed  the  dangers  resultant  from  the  present 
operation  and  would  fully  warrant  the  finding  and  determination 
called  for  by  the  statute.  The  Commission  is  strongly  of  the 
opinion  that  the  present  dangers  resulting  from  grade  operation 
along  Central  Park  West  should  be  eliminated  at  the  earliest  pos- 
sible time,  and  hopes  for  a  solution  through  a  track  removal  which 
wiU  make  Central  Park  West  available  as  a  great,  safe  north-and- 
south  thoroughfare,  comparable  with  Fifth  avenue  on  the  opposite 
side  of  Central  Park. 

The  corporation  counsel  and  the  board  of  estimate  and  appor- 
tionment should  be  promptly  advised  of  the  dismissal  of  the  pres- 
ent proceeding. 

In  concurrence  with  the  opinion  of  the  Commission  the  follow- 
ing was  adopted : 
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A  complaint  by  the  mayor  of  the  city  of  New  York,  verified 
August  20,  1917,  having  been  filed  herein  under  the  Greater  New 
York  Charter,  section  242-c,  as  added  by  chapter  692  of  the  Laws 
of  1917,  praying  for  a  determination  that  the  operation  of  the 
street  surface  railroad  located  on  Central  Park  West  in  the  city 
of  New  York  constitutes  a  menace  to  life  or  to  the  safety  of  per- 
sons or  property ;  and  a  hearing  having  been  held  upon  said  com- 
plaint on  September  27  and  October  3,  11,  24  and  25,  1917,  pur- 
suant to  a  resolution  adopted  by  the  Commission  on  September  10, 
1917,  and  upon  notice  served  upon  the  city  of  New  York,  the  New 
York  Railways  Company  and  the  Eighth  Avenue  Railroad  Com- 
pany; Lamar  Hardy,  by  Samuel  J.  Rosensohn  and  Vincent  Vic- 
tory, appearing  for  the  city  of  New  York ;  James  L.  Quackenbush, 
by  Arthur  G.  Peacock  and  Henry  J.  Smith,  appearing  for  the 
New  York  Railways  Company;  Thomas  F.  Brennan,  appearing 
for  the  Brennan  Estate;  Edward  Hagaman  Hall,  appearing  for 
the  American  Scenic  and  Historic  Preservation  Society;  Samuel 
Parsons  and  Joseph  Schloss,  appearing  in  person ;  Louis  Steckler, 
appearing  for  the  Central  Park  Civic  League;  Fred  Hulberg, 
appearing  for  the  Harlem  Board  of  Commerce;  and  William  L. 
Ransom,  Counsel,  Oliver  C.  Semple  and  Godfrey  Goldmark, 
Assistant  Counsel,  attending  for  the  Commission;  and  after  con- 
sideration, the  Commission  being  of  opinion  that  it  has  no  juris- 
diction to  make  the  determination  prayed  for  by  reason  of  the 
non-compliance  with  and  non-conformance  to  the  provisions  of 
chapter  692  of  the  Laws  of  1917,  but  in  no  way  passing  adversely 
upon  any  of  the  issues  raised  by  the  statute  and  the  proofs  herein, 

It  is  ordered  that  the  above-entitled  proceeding  be  and  the  same 
hereby  is  dismissed,  without  prejudice  to  any  action  or  proceeding 
by  the  city  of  New  York,  or  the  board  of  estimate  and  apportion- 
ment thereof,  or  to  the  institution  of  any  new  proceeding  before 
this  Commission,  under  the  Greater  New  York  Charter,  section 
242-c,  as  added  by  chapter  692  of  the  Laws  of  1917. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission  to 
Inquire  and  Determine  Whether  an  Order  Should  Be  Made 
Directing  The  New  York  Steam  Company  to  Furnish  Service 
to  Applicants  on  Water  Street;  in  the  Borough  of  Manhattan, 
City  of  New  York 

Case  No.  2256 

(Public  Serrioe  Commisrion,  First  District,  December  5,  1917) 

Basis  upon  which  a  iteam  sapplying  company  will  be  ordered  to  furnish 
steam  to  an  applicant 

The  complainants,  S.  Bossin  &  Sons,  are  lessees  of  premises  on  Water 
street  in  the  borough  of  Manhattan,  city  of  New  York,  within  100  feet 
of  a  main  through  which  the  New  York  Steam  Company  suppUes  steam. 
Hie  company  has  refused  service  to  complainants  on  the  ground  that 
the  main  in  question  is  below  high-water  mark  and  that  the  work  of 
instaUation  would  cost  several  hundred  dollars  in  addition  to  $200  for 
the  service  line.  Held,  that,  pursuant  to  the  Business  Corporations  Law, 
I  12,  upon  the  applicants  complying  with  certain  preliminaries,  the  steam 
company  be  required  to  furnish  steam  to  the  said  applicants. 

Whitney,  Commissioner. —  This  proceeding  arises  out  of  two 
separate  complaints  made  by  tenants  in  different  premises  on 
Water  street,  in  the  borough  of  Manhattan,  city  of  New  York,  that 
the  New  York  Steam  Compaay  refused  to  install  a  service  connec- 
tion and  to  give  the  complainants  steam  service.  One  of  the  com- 
plainants having  been  satisfied,  there  remains  for  consideration 
only  the  other  complaint  which  was  made  by  S.  Eossin  &  Sons. 

The  complainants,  tobacco  traders,  are  lessees  of  a  building  at 
No.  173  Water  street,  in  the  borough  of  Manhattan,  which  is 
within  one  hundred  feet  of  a  main  through  which  the  New  York 
Steam  Company  distributes  steam.  This  main  is  sixteen  inches  in 
size  and  is  one  of  three  feeder  mains  leaving  the  steam  company's 
boiler  house  located  approximately  opposite  the  premises  at  No. 
173  Water  street  The  depth  of  the  main  below  the  surface  of  the 
street  at  that  point  is  from  ten  to  twelve  feet,  and  the  tide  water 
below  the  street  is  approximately  five  to  six  feet,  and  in  exceptional 
conditions  rises  to  within  eighteen  inches  of  the  street  surface. 
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When  originally  constructed,  owing  to  the  impracticability  of  plac- 
ing this  steam  main  in  a  tunnel,  it  was  found  necessary  to  put  it 
in  a  waterproofed  envelope  beneath  tide  level. 

The  objection  of  the  steam  company  to  furnishing  service  to  the 
complainants  is  that  the  main  with  which  the  service  installation 
would  be  connected  is  below  high-water  mark  and  it  would  be 
necessary  to  break  through  the  waterproofing  in  order  to  tap  the 
main.  While  this  main  is  in  fact  tapped  to  give  service  to  prem- 
ises Nos.  140,  141  and  163  Water  street,  the  engineer  of  the  com- 
pany testified  that  the  topographical  conditions  along  the  stieet 
varied.  It  was  testified  in  the  steam  ccompany's  behalf  that  for 
safe  operation  it  would  be  necessary,  in  order  to  take  a  service  line 
off  the  main  at  the  point  opposite  No.  173  Water  street,  to  install 
a  waterproofed  manhole  at  that  point  in  the  mains,  which  woidd 
cost  several  hundred  dollars  in  addition  to  the  estimated  cost  of 
$200  for  the  service  line,  or  to  run  a  small  main  extension  from 
the  manhole  between  163  and  165  Water  street  to  No.  173  Water 
street  at  a  cost  of  about  $600  in  addition  to  the  cost  of  the  service 
line  into  the  meter  building.  The  estimates  of  revenue  from  the 
service  vary  from  about  $100  per  year  if  a  portion  of  the  building 
were  heated,  to  about  $400  per  year  if  the  entire  building  were 
heated. 

The  Business  Corporations  Law,  by  section  12,  which  contains 
certain  qualifications  of  the  absolute  duty  of  a  steam  company  to 
serve  applicants  for  service,  provides : 

"  §  12.  District  steam  corporations.  Any  corporation  now  or 
hereafter  incorporated  for  the  purpose  of  supplying  steam  to  con- 
sumers from  a  central  station  or  stations  through  pipes  laid  in  the 
public  streets,  shall  be  known  as  a  district  steam  corporation  and 
upon  the  application  in  writing  of  the  owner  or  occupant  of  any 
building  or  premises,  within  one  hundred  feet  of  any  street  main 
laid  down  by  any  such  corporation,  and  payment  by  him  of  all 
money  due  from  him  to  it,  such  corporation  shall  supply  steam  as 
may  be  required  for  heating  such  building  or  premises,  notwith- 
standing there  may  be  rent  or  compensation  in  arrears  for  steam 
supplied,  or  for  meter,  pipe  or  fittings  furnished  to  a  former  occu- 
pant thereof,  unless  such  owner  or  occupant  shall  have  undertaken 
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or  agreed  with  the  former  occupant  to  pay  or  to  exonerate  him  from 
the  payment  of  such  arrears,  and  shall  refuse  or  neglect  to  pay 
the  same ;  and  if,  for  the  space  of  twenty  days  after  such  applica- 
tion, and  the  deposit,  if  required,  of  a  reasonable  sum  to  cover  the 
cost  of  connection  and  two  months'  steam  supply,  the  corporation 
shall  refuse  or  n^lect  to  supply  steam  as  required,  it  shall  forfeit 
to  such  applicant  the  sum  of  ten  dollars  and  the  further  sum  of 
five  dollars  for  every  day  thereafter  during  which  such  refusal  or 
neglect  shall  continue;  but  no  such  corporation  shall  be  required 
to  lay  a  service  pipe  for  the  purpose  of  supplying  steam  to  any 
applicant  where  the  ground  in  which  such  pipe  is  required  to  be 
laid  shall  be  frozen,  or  otherwise  present  serious  obstacles  to  laying 
the  same,  nor  unless  the  applicant,  if  required,  shall  deposit  in 
advance  with  the  corporation  a  sura  of  money  sufficient  to  pay  for 
two  months'  steam  supply  and  the  cost  of  the  necessary  connections 
and  of  the  erection  of  a  meter  and  such  other  special  apparatus  as 
are  required  for  use  in  connection  with  such  steam  supply,  nor 
unless  the  applicant  shall  provide  the  space  and  right  of  way  neces- 
sary for  the  erection,  maintenance  and  use  of  such  connections  and 
apparatus,  and  signify  his  assent  in  writing  to  the  reasonable  regu- 
lations of  the  oorporation  with  reference  to  the  supply  of  steam  to 


consumers." 


The  testimony  in  this  case  does  not  prove  the  existence  of  a 
"serious  obstacle"  to  laying  the  service  pipe,  simply  because  it 
may  be  necessary  to  break  through  the  waterproofing  in  order  to 
tap  the  main.  The  steam  company  has  installed  service  connec- 
tions between  the  same  main  and  the  premises  of  other  consumers 
on  Water  street,  and  it  must  be  aware  that  the  only  way  it  can  give 
service  connecting  with  the  main  is  by  an  opening  of  the  water- 
proofing. The  objection  of  the  steam  company  is  virtually  to  the 
expense  of  the  work  and  not  to  a  physical  obstacle  that  cannot  be 
overcome  by  usual  precautions  and  appliances. 

But  a  steam  corporation  cannot  be  required  to  lay  a  service  pipe 
for  the  purpose  of  supplying  steam  unless  the  applicant,  if 
required,  shall  deposit  "  the  cost  of  the  necessary  connections  and 
of  the  erection  of  a  meter  and  such  other  special  apparatus  as 
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are  required  for  use  in  connection  with  such  steam  supply."  The 
steam  company  may  require  the  payment  by  the  complainants 
not  only  of  a  deposit  in  advance  suflScient  to  pay  for  two  months' 
steam  supply  hut  also  the  cost  of  the  necessary  connections  and  of 
the  erection  of  a  meter  and  the  other  special  apparatus. 

A  question  is  raised  whether,  under  the  tariff  schedule  filed 
by  the  steam  company  with  the  Commission,  the  steam  company  is 
not  obligated  to  defray  the  entire  cost  of  the  installation.  The 
company's  tariff  (P.  S.  C.  1  N.  T.  No.  3,  issued  May  1, 1917,  and 
effective  June  1,  1917)    provides  in  part  as  follows: 

''How  the  company's  service  can  he  obtained:  Any  person  or 
corporation  whose  premises  are  adjacent  to  the  company's  mains, 
can  obtain  the  service  by  first  signing  a  service  agreement  in  the 
regular  form  used  by  the  company  at  the  time  for  the  particular 
class  of  service  desired,  and  if  required  by  the  company  the  appli- 
cant for  service  must  also  make  a  cash  deposit  in  advaace  to  secure 
prompt  payment  of  bills. 

"  Where  it  is  necessary  to  install  a  new  service  line,  in  order  to 
reach  the  premises  to  be  served,  the  company  will  make  such 
installation  wherever  it  is  practicable  to  do  so  at  its  own  expense, 
provided  the  applicant  will  agree  to  continue  the  use  of  the  service 
for  a  period  sufficient  to  warrant  the  expenditure  involved ;  and  in 
any  event  will  make  such  installation  upon  the  applicant's  making 
a  satisfactory  deposit  vnth  the  company  to  cover  the  cost  of  the 
installation." 

The  reservation  that  the  company  would  make  the  installation 
"  wherever  it  is  practicable  to  do  so  "  at  its  own  expense,  is  very 
indefinita  The  statute  already  defines  its  obligation  to  furnish 
service  to  an  applicant  within  one  hundred  feet  of  its  main.  If 
intended  to  minimize  the  conditions  under  which  the  steam  com- 
pany will  furnish  service,  this  tariff  provision  should  be  amended 
so  as  to  make  its  intent  definite  and  clear. 

The  complainants  are  not  entitled  to  service  without  complying 
with  the  provision  of  section  12  of  the  Business  Corporations  Law 
as  to  the  deposit,  if  required,  of  two  months'  supply  and  the  cost 
of  installation.     If  they  are  willing  and  ready  to  comply  with 
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such  provision  and  they  make  application  accompanied  with  the 
deposits  which  the  steam  company  may  lawfully  require,  the  latter 
should  install  the  necessary  service  appliances  and  furnish  service 
to  the  complainants.  I  recommend,  therefore,  that  an  order  he 
entered  in  accordance  with  this  opinion. 

The  order  entered  in  accordance  with  the  recommendation  in 
the  above  opinion  was  as  follows : 

By  the  Commission. — ^A  hearing  having  been  duly  had  in  the 
above  entitled  pr6ceeding  on  October  22  and  23,  1917,  before 
Hon.  Oscar  S.  Straus,  Hon.  Travis  H.  Whitney  and  Hon.  Charles 
S.  Hervey,  Commissioners ;  Marco  Fleischman,  appearing  for  the 
complainants  S.  Rossin  &  Sons;  Henry  H.  Whitman,  appearing 
for  the  New  York  Steam  Company;  Jacob  H.  Goetz,  assistant 
oousel,  attending  for  the  Commission;  and  the  opinion  of  the 
Commission  having  been  filed  herein,  it  is 

Ordered  that  the  New  York  Steam  Company  shall  supply  steam 
as  may  be  required  for  heating  the  building  at  No.  173  Water 
street,  in  the  borough  of  Manhattan,  city  of  New  York,  upon  the 
application  in  writing  of  the  owner  or  occupant  of  said  building, 
in  accordance  with  section  12  of  the  Business  Corporations  Law, 
and,  if  required  by  said  steam  company,  upon  the  deposit  by  the 
applicant  for  such  service  in  advance  with  said  steam  company  of 
a  sum  of  money  suflScient  to  pay  for  two  months'  steam  supply 
and  the  cost  of  the  necessary  connections  and  of  the  erection  of  a 
meter  and  such  other  special  apparatus  as  are  required  for  use  in 
connection  with  such  steam  supply. 

Further  ordered  that  the  New  York  Steam  Company  shall  file 
with  the  Commission,  within  ten  days  after  the  service  upon  it  of 
a  certified  copy  of  this  order,  a  statement  in  writing  setting  forth 
in  detail  the  cost  of  the  said  installation,  which  the  said  steam  com- 
pany may  require  to  be  deposited  as  aforesaid. 

Further  ordered  that  within  five  days  after  the  service  upon  it  of 
a  certified  copy  of  this  order,  the  New  York  Steam  Company  shall 
notify  the  Commission  in  writing  whether  the  terms  thereof  are 
accepted  and  will  be  obeyed. 
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In  the  Matter  of  the  Hearing  on  Motion  of  the  Commission  Con- 
cerning the  Emulations,  Practices,  Service,  Track  Equipment 
and  Terminal  Facilities,  etc.,  of  the  New  Yobk  and  Queens 
County  Railway  Company,  Manhattan  and  Queens  Trac- 
tion Corporation  and  Third  Avenue  Railway  Company 

Case  No.  2165 

(Pablic  Service  GommiSBion,  First  District,  Deceniber  10,  1017) 

Suggestions  for  improving  the  service  of  the  New  York  and  Queens  County 
Railway  Company  and  other  traction  companies  on  the  Bridge  plaza  in 
Long  Island  City  and  on  the  Queenshoro  bridge. 

The  purpose  of  this  proceeding  was  to  do  away  with  the  congestion  and 
delay  in  the  operation  of  cars  by  the  New  York  and  Queens  County  Rail- 
way Company,  the  Manhattan  and  Queens  Traction  Corporation  and  the 
Third  Avenue  Railway  Company  on  the  Bridge  plaza  in  Xiong  Island 
City  and  on  the  Queensboro  bridge,  with  special  reference  to  the  rush 
hours  of  the  morning  and  evening.  This  congestion  was  caused  in  part 
by  the  arrangement  of  the  tracks  and  their  relation  to  the  highway  at 
the  plaza  and  in  its  vicinity.  At  the  hearing  given  by  the  Commission 
several  separate  plans  for  effecting  the  improvements  were  submitted, 
and  the  matter  was  adjourned  in  order  to  allow  the  railroad  companies 
interested  sufficient  time  to  examine  and  pass  upon  the  plans  submitted, 
and  also  to  consider  the  traffic  changes  which  were  developing  through 
the  operation  of  new  rapid  transit  lines  across  the  Queensboro  bridge 
into  the  borough  of  Queens. 

During  the  adjournment  the  Queensboro  bridge  to  Astoria  has  been 
thrown  open  for  use,  resulting  in  decreasing  the  number  of  passengers 
using  certain  other  lines  of  the  New  York  and  Queens  County  Railway 
Company.  The  chief  of  the  transit  bureau  has  reported  to  the  board 
that  the  investigation  showed  that  since  these  changes  the  delay  in  car 
movements  which  had  existed  prior  to  the  opening  of  the  Corona  and 
Astoria  branches  of  the  rapid  transit  lines,  has  entirely  disappeared. 
Under  these  circumstances,  there  being  no  further  reason  for  keeping  the 
case  open,  ordered  that  it  be  discontinued. 

Whitney,  Commissioner. — This  proceeding  contemplated 
improvements  to  obviate  the  congestion  and  delay  in  the  operation 
of  cars  by  the  New  York  and  Queens  County  Railway  Company, 
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the  Manhattan  and  Queens  Traction  Corporation  and  the  Third 
Avenue  Railway  Company  on  the  Bridge  plaza  in  Long  Island 
City  and  on  the  Queensboro  bridge,  especially  during  the  morning 
and  evening  rush  hours,  which  were  contributed  by  the  arrange- 
ment of  tracks  and  highway  at  and  near  the  plaza. 

At  the  hearing  there  was  introduced  a  plan  prepared  by  the 
consulting  engineer  to  the  borough  president  of  Queens  by  which 
it  was  proposed  to  change  the  location  of  certain  tracks  on  Jackson 
avenue  in  front  of  the  Bridge  plaza  and  to  relocate  them  on  the 
plaza,  and  to  make  changes  in  the  loop  tracks  on  the  plaza  and 
bridge  approach.  The  acting  chief  engineer  of  the  department  of 
plants  and  structures  offered  a  separate  plan  showing  the  construe- 
tion  of  the  loop  turning  out  from  the  main  line  tracks  on  the  plaza 
and  running  along  North  Jane  street  to  Ely  avenue,  thence  under 
the  bridge  structure  and  returning  to  South  Jane  street  and  join- 
ing the  main  line  eastbound  tracks  at  a  point  east  of  the  stairways 
leading  to  the  elevated  station.  Adjournment  of  the  hearing  was 
taken  in  order  to  afford  the  railroad  companies  an  opportunity 
to  study  the  plans  and  also  the  traffic  changes  which  were  develop- 
ing under  the  operation  of  new  rapid  transit  lines  across  the 
Queensboro  bridge  into  the  borough  of  Queens. 

Since  the  proceeding  was  commenced  the  rapid  transit  railroad 
extension  across  the  Queensboro  bridge  to  Astoria  has  been  opened, 
producing  progressive  changes  in  travel  and  traffic  and  a  very  sub- 
stantial diminution  in  the  number  of  passengers  using,  for 
example,  the  Dutch  Kills  and  Steinway  lines  of  the  New  York 
and  Queens  County  Railway  Company,  and  the  operation  of  the 
Corona  rapid  transit  railroad  extension  appears  to  have  a  similar 
effect  on  the  Corona  line.  The  chief  of  the  transit  bureau  has 
since  reported  that  an  inspection  made  of  the  service  across 
Queensboro  bridge  during  the  rush  hours  on  October  9,  1917, 
showed  that  the  slow  movement  of  cars,  which  had  existed  prior 
to  the  opening  of  the  Corona  and  Astoria  branches  of  the  rapid 
transit  lines,  has  entirely  disappeared.  Therefore,  there  would 
seem  to  be  no  further  reason  for  keeping  this  case  open,  and  I 
recommend  that  it  be  discontinued. 
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The  order  entered  in  accordance  with  the  recommendation  in 
the  above  opinion  was  as  follows : 

By  thb  CoMMissioiy. —  Hearings  having  been  duly  held  herein 
by  and  before  the  Commission  on  December  14,  1916,  and 
adjourned  dates  to  and  including  March  1,  1917 ;  James  L.  Quack- 
enbush,  genial  attorney,  appearing  by  Arthur  G.  Peacock,  for 
Interborough  Rapid  Transit  Company;  Edward  A.  Maher,  Jr., 
appearing  for  the  Third  Avenue  Railway  Company;  Robert  S. 
Sloan,  president  and  attorney,  and  S.  B.  Severson,  secretary  and 
treasurer  and  general  manager,  appearing  for  the  Manhattan  and 
Queens  Traction  Corporation;  W.  O.  Wood,  general  manager, 
appearing  for  the  New  York  and  Queens  County  Railway  Com- 
pany; A.  S.  Herz,  appearing  for  the  North  Shore  Civic  Club; 
Walter  I.  Willis,  secretary,  and  F.  R.  Howe,  appearing  for  the 
Chamber  of  Commerce  of  the  Borough  of  Queens ;  Herman  Meyse, 
appearing  for  Bloomingdale  Brothers;  Maurice  E.  Connolly, 
borough  president  of  the  borough  of  Queens,  appearing  in  person ; 
and  Edward  J.  Crummey,  assistant  counsel  to  the  Commission, 
attending;  and  it  now  appearing  that  since  the  said  hearings, 
operation  of  rapid  transit  railroads  has  been  extended  across  the 
Queensboro  bridge  and  to  Astoria  and  Corona,  in  the  borough  of 
Queens,  resulting  in  changes  in  the  route  of  travel  of  passengers 
using  the  surface  lines  of  the  New  York  and  Queens  County  Rail- 
way Company  and  in  removing  congestion  and  slow  movement  of 
cars  across  the  Queensboro  bridge  and  over  the  Bridge  plaza :  it  is 

Ordered  that  the  above  entitled  proceeding  be  and  the  same 
hereby  is  discontinued,  without  prejudice  to  any  other  or  further 
proceeding  or  order  with  respect  to  the  subject  matter  of  this 
proceeding. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
Concerning  the  Regulations,  Practices  and  Service  of  Certain 
Street  Railroad  Corporations  with  R^ard  to  the  Opbration 
OF  Open  Cabs  in  the  Spring  and  Fall  and  in  Inclement  Weather 

Jase  No.  2183 

(Public   Service  Conlinissioii,  First  District,  December   10,   1917) 

Investigation  as  to  whether  the  use  of  open  street  and  eleyated  railroad  cars 
should  be  allowed  in  the  spring  and  fan  seasons  and  in  inclement  weather. 

The  inyestigation  herein  was  the  result  of  objections  made  by  passen- 
gers using  the  street  surface  and  elevated  railroad  lines  in  the  first  dis- 
trict to  the  operation  of  open  cars  except  in  warm,  dry  weather.  A  hear- 
ing was  given  by  the  Ck)mmi88ion  in  reference  to  the  matter,  and  there 
speedily  developed  a  difference  between  the  views  held  by  those  in 
attendance.  The  sanitary  superintendent  of  the  New  York  city  depart- 
ment of  health  stated  that  the  open  cars  were  much  more  conducive  to 
,  health  than  closed  cars,  and  should  be  used  in  preference  excepting 
when  the  weather  was  too  severe.  It  appeared  that  open  cars  are 
operated  generally  during  the  period  from  Decoration  Day  to  Labor  Day, 
that  is,  from  about  May  thirtieth  to  September  thirtieth.  It  also 
appeared  that  more  than  a  month  is  reqfuired  for  completing  the  changes 
in  equipment  of  open  cars  for  use  each  year,  and  that  the  return  to  the 
closed  car  basis  is  begun  after  Labor  Day  and  completed  early  in  October 
of  each  year.  Upon  all  the  evidence  submitted  the  Commission  decided 
that  it  did  not  appear  practicable  for  the  Commission  to  prescribe  hard 
or  fast  rules  based  upon  the  temperature  recorded  by  the  thermometer 
or  upon  any  particular  date  to  govern  the  operation  of  open  cars.  Pro- 
eeeding  discontinued  without  prejudice  to  the  right  of  the  Commission 
to  institute  any  other  or  further  proceeding  with  respect  to  the  subject 
matter  involved  herein. 

Whitwby,  Commissioner. — The  inquiry  in  this  proceeding 
related  to  the  operation  of  open  street  and  elevated  railroad  cars 
in  the  spring  and  fall  seasons  and  in  inclement  weather. 

Complaints  have  been  made  by  passengers  on  the  street  surface 
lines  and  on  the  elevated  railroad  lines  against  the  operation  of 
open  cars  except  in  warm  dry  weather.  That  there  is  not  unanim- 
ity of  opinion  as  to  the  effect  of  exposure  to  air  currents  upon  the 
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health  and  comfort  of  passengers  riding  in  such  cars,  is  evinced 
by  the  statement  made  at  the  hearing  before  the  Commission  by 
the  sanitary  superintendent  of  the  departnicnt  of  health  of  the 
city  of  New  York  that  the  open  cars  are  much  more  conducive 
to  health  than  the  closed  cars  and  should  be  used  at  any  time 
possible  when  the  weather  is  not  too  severe,  that  is,  commencing 
about  the  middle  of  April ;  that,  ordinarily,  the  more  open  cars 
there  are  on  the  roads  in  the  spring  months  the  better  the  public 
health  will  be;  that  it  is  well  to  have  the  windows  open  even  in  the 
closed  cars  as  much  as  possible;  that  the  reduction  of  pneumonia 
cases  was  attributable  to  better  ventilation  in  cars  during  the  rush 
hours,  and  that  a  temperature  of  about  sixty  degrees  was  a  fair 
criterion  for  determining  the  advisability  of  operating  open  cars- 
Evidence  was  given  to  the  Commission  by  the  representatives 
of  the  operating  street  railroads  concerned  as  to  the  number  of  open 
cars  operated  by  their  respective  companies,  their  equipment,  the 
time  for  their  inauguration  and  service  and  retirement  from  serv- 
ice, and  other  practices  in  respect  to  their  use.  The  open  cars, 
which  appear  to  be  more  popular  with  the  majority  of  passengers 
during  the  sunmier  months  than  closed  cars,  are  operated  generally 
during  the  period  from  Decoration  Day  to  Labor  Day,  that  is,  from 
about  May  thirtieth  to  about  September  thirtieth.  The  changes 
and  equipment  of  open  cars  for  operation  are  commenced  toward 
the  latter  part  of  April  and  finished  by  Decoration  Day  and  the 
substitution  of  closed  cars  for  open  cars  is  commenced  immediately 
after  Labor  Day  and  completed  in  the  early  part  of  October.  Most 
of  the  open  cars  are  either  of  the  cross-bench  running-board  type 
or  of  the  convertible  type  and  for  operating  use  necessitate,  in  the 
case  of  many  cars  of  the  former  type,  the  transfer  of  motor  equip- 
ment of  closed  cars,  and,  in  the  case  of  the  cars  of  the  latter  type, 
changes  in  sides  and  windows  to  provide  additional  openings.  The 
preparation  of.  a  large  number  of  open  cars  for  operation  cannot, 
in  view  of  the  shop  facilities,  storage  space  and  available  rolling 
equipment,  be  finished  so  that  the  open  cars  may  be  put  out  in 
service  at  one  time,  and  for  like  reasons  their  retirement  cannot  be 
made  all  at  once,  but  these  changes  must  proceed  gradually. 
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Thus,  in  the  case  of  cars  not  separately  equipped  with  motors, 
a  car  of  the  closed  type  must  be  retired  from  service  before  a  car 
of  the  open  type  can  be  made  ready  for  service,  and  vice  versa. 
Most  cars  of  the  convertible  type  become  practically  open  cars  as 
soon  as  the  panels  are  removed  or  other  necessary  changes  made, 
and  they  cannot  be  replaced  until  the  sections  are  restored.  The 
Brooklyn  Kapid  Transit  surface  lines  have  a  limited  number  of 
fully  equipped  open  cars  which  are  put  out  into  service  earlier 
and  later  in  the  year  if  weather  permit,  that  is,  if  the  thermometer 
is  up  to  about  sixty  degrees.  It  is  not  necessary  here  to  detail  the 
testimony  as  to  the  equipment  and  operation  of  cars  on  the  various 
transit  lines  and  the  individual  circumstances  of  the  companies 
which  control  their  practice  in  equipping  and  putting  into  opera- 
tion open  cars  and  changing  the  equipment  and  retiring  the  open 
cars  from  service.  With  the  rolling  equipment  now  possessed  by 
these  companies  and  the  shop  and  storage  facilities  which  they 
can  reasonably  be  required  to  provide,  it  is  not  feasible  for  the 
operating  companies  to  transform  their  vehicles  of  transportation 
as  rapidly  or  as  suddenly  as  the  variations  in  weather.  It  should 
not  be  overlooked  that  all  open  cars  are  provided  with  curtains 
which  serve  as  shields  against  rainstorms.  It  has  not  been  disr 
closed  that  the  operation  of  open  cars  is  advanced  before  the  time 
necessary  for  making  them  ready  for  operation  or  is  prolonged 
beyond  the  time  necessary  for  their  retirement.  It  does  not 
appear  practicable  for  the  Commission  to  prescribe  any  hard  or 
fast  rule,  based  upon  the  temperature  recorded  by  the  thermom- 
eter, or  upon  any  particular  date,  to  govern  the  operation  of  open 
cars. 

It  may  be  that  isolated  instances  occur  when  the  dispatching  of 
cars  should  be  so  controlled  as  not  to  expose  passengers  to  riding 
on  open  cars  during  continuous  inclement  weather,  but  such 
instances  should  be  dealt  with  by  special  application  rather  than 
by  a  general  rule  formulated  in  advance. 

I  recommend  that  this  proceeding  be  discontinued. 

The  order  entered  in  accordance  with  the  recommendation  in 
the  above  opinion  was  as  follows: 
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By  the  Commissiow. — ^A  hearing  having  been  duly  held  herein 
by  and  before  the  Commission  on  February  28, 1917 ;  H.  B.  Hoff- 
man, appearing  for  the  Brooklyn  Heights  Railroad  Company, 
Brooklyn  Queens  County  and  Suburban  Railroad  Company, 
Coney  Island  and  Brooklyn  Railroad  Company,  Coney  Island 
and  Gravesend  Railway  Company,  New  York  Consolidated  Rail- 
road Company,  and  the  Nassau  Electric  Railroad  Company; 
C.  L.  Addison,  appearing  for  the  Long  Island  Electric  Railway 
Company,  New  York  and  Long  Island  Traction  Company,  Ocean 
Electric  Railway  Company,  and  the  General  Electric  Railroad 
Company;  James  L.  Quackenbush,  general  counsel,  appearing  by 
Arthur  G.  Peacock,  for  the  Brooklyn  and  North  River  Railway 
Company,  Interborough  Rapid  Transit  Company,  New  York 
Railways  Company,  New  York  and  Queens  County  Railway  Com- 
pany, New  York  and  Long  Island  Traction  Company,  Long  Island 
Electric  Railway  Company,  and  Pelham  Bay  and  the  City  Line; 
Alonzo  Blauvelt,  acting  sanitary  superintendent,  department  of 
health  of  the  city  of  New  York,  appearing  for  the  city  of  New 
York;  John  Beaver,  appearing  for  the  Second  Avenue  Railway 
Company,  as  its  receiver;  J.  J.  Dempsey,  appearing  for  the  New 
York  Consolidated  Railway  Company;  E.  A.  Maher,  Jr.,  appear- 
ing for  Belt  Line  Railway  Corporation,  Dry  Dock,  East  River  and 
Battery  Railroad  Company,  Forty-second  Street,  Manhattanville 
and  St  Nicholas  Avenue  Railway  Company,  New  York  City 
Interborough  Railway  Company,  Pelham  Park  and  City  Line 
Railway  Company,  Southern  Boulevard  Railway  Company,  Third 
Avenue  Railway  Company,  Union  Railway  Company  of  New 
York,  Westchester  Electric  Railroad  Company,  and  the  Yonkera 
Railroad  Company ;  William  Seibert,  appearing  for  the  Brooklyn 
Rapid  Transit  Company  and  other  companies ;  John  L.  Johnson, 
the  complainant,  appearing  in  person;  and  Edward  M.  Deegan, 
assistant  counsel  to  the  Commission,  attending;  and  testimony 
having  been  taken  and  the  hearing  closed ;  and  it  appearing  to  the 
Commission  that  no  order  should  be  made  herein  at  the  present 
time  to  govern  the  operation  of  open  cars,  and  that  this  proceeding 
should  therefore  be  discontinued,  it  is 
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Ordered  that  the  above  entitled  proceeding  be  and  the  same 
heiebj  is  discontinued  without  prejudice  to  the  right  of  the  Com- 
mission to  institute  any  other  or  further  proceeding  with  respect 
to  the  subject  matter  involved  herein. 


In  the  Matter  of  the  Application  of  the  Bleeckek  Street  and 
Fulton  Ferkt  Raileoad  Company  for  the  approval  by  the 
Public  Service  Commission  for  the  First  District  under  section 
184  of  the  Railroad  Law  of  a  Declaration  of  Abandonment  of 
Portions  of  its  Route  in  the  Borough  of  Manhattan,  City  of 
New  York 

Case  No.  2229 

(Public  Sendee  Commission,  First  District,  December  10,  1917) 

Circmnstances  wider  whieh  the  Bleecker  Street  and  Fnlton  Ferry  Railroad 
Company  should  be  permitted  to  abandon  certain  of  its  routes  in  the 
borough  of  Manhattan,  dty  of  New  York. 

A  declaration  of  abandonment  of  portions  of  its  route  has  been 
adopted  by  the  Bleecker  Street  and  Fulton  Ferry  Railroad  Company, 
such  routes  being  in  the  borough  of  Manhattan,  city  of  New  York.  The 
abandonment,  includes  the  lines  along  the  streets  and  avenues  in  said 
borough  specifically  set  forth  in  the  opinion  herein.  Each  of  the  fran- 
chises involved  rests  in  part  upon  different  bases,  and  has  led  to  differ- 
ence in  the  development  of  the  several  routes.  The  questions  here 
presented  are,  first,  whether  the  declaration  of  abandonment  has  been 
adopted  and  ratified  as  provided  by  statute;  secondy  whether  the  part 
of  the  road  to  be  surrendered  is  no  longer  necessary  for  the  successful 
operation  of  the  applicant's  road,  and  third,  whether  the  part  to  be  sur- 
rendered is  no  longer  necessary  for  the  convenience  of  the  public.  Some 
objection  has  been  made  by  minority  stockholders  on  the  ground  that 
the  action  of  the  company  is  not  taken  for  the  benefit  of  the  road.  These 
questions  have  been  raised  by  objections  made  by  minority  stockholders 
but  on  the  testimony  adduced  have  been  overruled  and  have  all  been 
decided  in  the  affirmative. 

Held,  that  it  is  doubtful  whether  the  Bleecker  Street  and  Fulton  Ferry 
Railroad  Company  or  its  lessee  could  now  be  compelled  by  mandamus 
to  operate  the  franchises  in  question,  the  public  being  properly  served 
by  other  means;  that  the  facts  do  not  show  that  the  majority  of  stock- 
holders have  been  so  oppressive  to  the  minority  as  to  justify  the  Com- 
mission in  voiding  their  actions  and  holding  the  declaration  not  to  have 
been  adopted  within  the  meaning  of  the  statute.  Whatever  question 
there  may  be  as  to  this  point  is  for  a  court  of  equity  to  determine. 
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Also  held,  that  as  to  the  remaining  questions  which  relate  to  the  abandon- 
ment of  the  Bleecker  Street  Ck)mpany  road  and  the  convenience  of  the 
public,  the  horse  car  lines  proposed  to  be  abandoned  have  not  been  in 
operation  for  years  and  are  not  now  operated  at  all.  It  is  proposed 
to  remove  the  rails  and  improve  the  street  so  as  to  give  more  con- 
venience to  ordinary  street  traffic.    Application  granted. 

Straus,  Chairman. —  This  is  a  petition  by  Bleecker  Street  and 
Fulton  Ferry  Railroad  Company  under  section  184  of  the  Rail- 
road Law  asking  the  Commission  to  approve  a  declaration  of 
abandonment  adopted  by  the  company  and  ratified  by  the  stock- 
holders of  the  portion  of  its  road  in,  upon,  over  and  along  Hudson 
street  from  Fourteenth  street  and  Ninth  avenue  to  Abingdon 
square,  crossing  Abingdon  square  to  Bleecker  street,  and  on 
Bleecker  street  to  Broadway,  and  on  MacDougal  street  from 
Bleecker  street  to  West  Fourth  street,  and  on  West  Fourth  street 
from  Sixth  avenue  to  West  Twelfth  street,  and  on  West  Twelfth 
street  from  West  Fourth  street  to  Hudson  street,  all  in  the  borough 
of  Manhattan,  city  of  New  York  After  published  notice  the 
petition  herein  came  on  for  hearing  before  the  Commission  and 
the  following  facts  appear  from  the  proofs  presented : 

The  Bleecker  Street  and  Fulton  Ferry  Railroad  Company  prop- 
erties are  held  by  New  York  Railways  Company  under  a  ninety- 
nine  year  lease  made  in  1876  to  the  Twenty-third  Street  Railroad 
Company.  That  company  later  made  a  lease  for  the  unexpired 
term  of  its  charter  to  the  Houston  Street,  West  Street  and  Pavonia 
Ferry  Railroad  Company,  one  of  the  corporations  which  were 
consolidated  to  form  the  Metropolitan  Street  Railway  Company, 
to  which  company  the  New  York  Railways  Company  has  now 
succeeded,  assuming  the  obligations  of  the  said  leases.  The  New 
York  Railways  Company  has  since  acquired  8,283  shares  out  of 
the  9,000  shares  of  the  capital  stock  of  the  Bleecker  Street  and 
Fulton  Ferry  Railroad  Company  and  has  chosen  that  company's 
directors.  It  also  acquired  $507,500  out  of  $600,000  outstanding 
stock  of  the  Twenty-third  Street  Railroad  Company.  The  declara- 
tion of  abandonment  presented  to  the  Commission  herein  was 
adopted  by  the  board  of  directors  of  the  Bleecker  Street  and 
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Fulton  Ferry  Railroad  Company  on  June  8,  1917.  It  is  stated 
that  the  franchise  of  the  company  to  construct,  maintain  and 
operate  a  street  surface  railroad  in,  upon  and  along  said  streets 
was  no  longer  necessary  for  the  successful  operation  of  the  rail- 
road and  the  convenience  of  the  public  and  declared  that  the  fran- 
chise be  relinquished  and  abandoned.  The  declaration  was  on 
July  25,  1917,  submitted  to  the  stockholders  at  a  special  meeting 
and  was  ratified  and  approved,  8,280  shares  out  of  9,000  shares 
being  present  and  8,173  voting  in  favor.  A  stockholder  having 
107  shares  of  stock  protested  and  voted  against  the  declaration. 
The  company  has  tracks  electrified  which  are  operated  as  part  of 
the  Fourteenth  Street  Crosstown  Line  and  other  tracks  electrified 
in  Canal  street  which  are  operated  as  part  of  another  line.  The 
tracks  to  be  abandoned  are  horse  tracks  and  have  been  operated  at 
a  loss  for  years.  The  one  horse  car  that  has  been  operated  on  thirty 
minutes  headway  was  discontinued  on  July  26,  1917.  The  entire 
territory  is  served  by  other  and  more  efficient  means,  namely,  sur- 
face car  operation  by  other  lines  of  New  York  Railways  Company 
and  also  by  elevated  and  subway  railroads. 

The  Commission  in  acting  on  this  application  must  upon  the 
proofs  presented  decide: 

(1)  Whether  the  declaration  of  abandonment  has  been  adopted 
and  ratified  as  provided  by  statute. 

(2)  Whether  the  part  of  the  road  to  be  surrendered  is  no  longer 
necessary  for  the  successful  operation  of  the  Bleecker  Street  and 
Fulton  Ferry  Railroad  Company's  road. 

(3)  Whether  the  part  to  be  surrendered  is  no  longer  necessary 
for  the  convenience  of  the  public. 

In  considering  the  last  two  questions  the  Commission  is  not 
controlled  by  the  opinion  of  the  company  as  evidenced  by  its 
declaration  and  is  entitled  to  consider  not  only  what  may  be  now 
necessary  but  what  may  be  reasonably  anticipated. 

The  Commission  has  listened  with  interest  and  has  carefully 
examined  the  objections  made  by  counsel  for  the  minority  stock- 
holder who  opposed  the  ratification  of  the  declaration  at  the 
stockholders'  meeting.     These  objections  are: 


170  Stats  Depabtment  Repobts 

[Vol.  14]  Public  Service  Commission,  First  District 

(1)  The  votes  of  directors  and  stockholders  taken  in  compliance 
with  the  statute  are  void  because  of  the  existence  of  a  plainly  con- 
flicting interest,  that  is  to  say,  the  adoption  of  the  declaration  by 
action  of  the  lessee  through  its  ownership  of  stock  of  the  Bleecker 
Street  Company  is  taken  not  for  the  benefit  of  the  lessor  but  to 
discharge  the  lessee  from  the  obligation  to  maintain  the  prop- 
erties under  the  lease. 

(2)  The  part  of  the  route  proposed  to  be  abandoned  is  neces- 
sary for  the  successful  operation  of  the  Bleecker  Street  Company 
as  an  independent  line,  that  is  to  say,  if  the  strip  be  abandoned 
and  the  properties  returned  to  the  Bleecker  Street  Company  the 
properties  will  be  in  a  dismembered  and  disconnected  condition. 

(3)  It  is  and  will  be  necessary  for  the  convenience  of  the  public 
if  properly  maintained,  equipped  and  operated  and  not  neglected 
in  the  interest  of  competing  lines  now  owned  by  its  lessee, 
especially  if  the  New  York  Railways  Company  shall  be  dis- 
integrated and  the  properties  be  returned  to  the  Twenty-third 
Street  Railway  Company. 

It  is  doubtful  whether  the  Bleecker  Street  and  Fulton  Ferry 
Railroad  Company  or  its  lessee  could  now  be  compelled  by  man- 
damus to  operate  the  franchises  in  question,  the  public  being 
properly  served  already  by  other  means.  It  was  established  in 
People  V.  Bleecker  Street  &  Fulton  Ferry  Railroad  Company,  140 
App.  Div.  611 ;  201  N.  Y.  594,  that  such  franchises  if  unused  are 
subject  to  forfeiture  in  an  action  by  the  Attomey-Gteneral.  In 
place  of  such  action  the  provisions  of  section  184  of  the  Railroad 
Law  furnish  a  means  for  voluntary  abandonment.  The  fact  that 
after  such  abandonment  the  lessee's  road  may  be  in  disconnected 
parts  and  if  relinquished  by  the  lessee  be  in  such  shape  as  to  be 
incapable  of  continuous  operation  may  be  given  consideration  but 
is  not  controlling  against  such  abandonment  becoming  effective  in 
the  voluntary  proceedings.  This  is  shown  by  an  examination  of  the 
history  of  section  184  of  the  Railroad  Law.  This  section  is  an 
outgrowth  of  chapter  305  of  the  Laws  of  1885,  which  became 
section  103  of  the  Railroad  Law  of  1890.  It  allowed  a  street 
surface  railroad  corporation  to  contract  for  the  use  of  routes  of 
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other  street  surface  railroad  corporations.  In  the  revision  of  the 
Railroad  Law  by  chapter  676  of  the  Laws  of  1892,  under  section 
103,  abandonment  of  a  portion  of  a  street  surface  railroad  was  in 
the  beginning  only  allowed  where  in  consequence  of  a  lease  any 
portion  of  the  route  of  either  lessor  or  lessee  was  deemed  by  it 
no  longer  necessary  for  successful  operation  of  its  road.  The 
evident  purpose  was  to  eliminate  by  a  voluntary  proceeding  in  the 
public  interest  unnecessary  routes  of  street  surface  railroads  which 
had  passed  into  one  control.  The  statute  assumed  its  present  gen- 
eral form  through  the  enactment  of  chapter  478  of  the  Laws  of 
1900,  but  the  fact  that  the  road  to  be  abandoned  is  under  lease 
cannot  be  any  reason  now  for  denying  the  right  any  more  than  it 
was  under  the  earlier  statute. 

The  statutes  of  the  State  of  New  York  for  many  years  have 
allowed,  even  encouraged,  ownership  by  lessee  railroad  corpora- 
tions of  stock  of  lessor  railroad  corporations,  although  this  Com- 
mission is  not  fully  convinced  of  the  wisdom  of  such  a  policy. 
Chapter  264  of  the  Laws  of  1867  provided  for  acquisition  by  the 
lessee  of  such  owner  of  lessor  corporations  and  control  and  merger 
of  the  lessor  corporation  into  the  lessee  corporation,  and  that  pro- 
vision of  the  statute  has  persisted  until  the  present  time.  The  fact 
that  the  lessee  as  owner  of  the  stock  of  the  lessor  corporation  fur- 
nishes the  directors  and  the  stockholders  which  approved  the 
declaration  of  abandonment  is  entitled  to  consideration.  But  it 
does  not  appear  by  the  evidence  before  the  Commission  in  this 
proceeding  that  their  action  has  been  so  plainly  unfair  and 
oppressive  to  the  minority  stockholder  as  to  justify  the  Commis- 
sion in  saying  that  their  action  is  void  and  that  the  declaration 
has  not  been  adopted  within  the  meaning  of  the  statute.  The 
matter  in  any  event,  as  it  has  been  presented  here,  would  seem  to 
be  one  for  a  court  of  equity  and  the  courts  have  been  open  to  the 
minority  stockholder  ever  since  the  meeting  of  last  July. 

The  only  remaining  questions  are  whether  the  part  of  the  route 
to  be  abandoned  is  necessary  for  the  successful  operation  of  the 
Bleecker  Street  Company's  road  and  for  the  convenience  of  the 
public. 
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At  present  it  is  not  necessary.  The  horse  lines  proposed  to  be 
abandoned  have  not  been  in  operation  for  years  and  are  not  now 
operated  at  all.  It  is  proposed  if  the  route  be  abandoned  that  the 
tracks  in  the  street  shall  be  removed  and  the  street  be  improved 
and  adapted  to  a  more  convenient  use  for  ordinary  street  traffic. 

There  is  no  reasonable  prospect  that  it  will  in  the  future  be 
necessary.  The  entire  properties  of  the  Bleecker  Street  Company 
are  under  lease  to  the  Twenty-third  Street  Railroad  Company,  and 
under  that  lease  there  is  paid  in  rent  4  per  cent  interest  on 
$700,000  of  bonds  and  1%  per  cent  on  $900,000  face  value  of 
stock.  That  lease  has  been  transferred  to  and  is  now  held  by 
New  York  Railways  Company,  which  has  assumed  its  obligations. 
The  Twenty-third  Street  and  the  Fourteenth  Street  Lines  are 
valuable  and  prosperous  parts  of  the  New  York  Railways  Com- 
pany's system  and  other  parts  of  the  Bleecker  street  properties 
are  essential  parts  of  roads  now  in  the  New  York  Railways  Com- 
pany's system.  There  is  no  reasonable  prospect  that  the  New 
York  Railways  Company,  or  any  successor  of  that  company,  will 
relinquish  the  properties  of  the  Twenty-third  Street  Railroad 
Company  or  that  the  Twenty-third  Street  Railroad  Company  or 
its  successor  will  relinquish  the  properties  of  the  Bleecker  Street 
Company.  In  any  event,  if  that  should  come  about  and  the  public 
convenience  should  ever  require  the  operation  of  a  route  upon  the 
streets  now  in  question  or  any  portion  thereof,  there  is  no  doubt 
but  that  a  new  franchise  for  the  purpose  can  be  obtained. 

An  order  will  therefore  be  entered  granting  the  application  of 
the  Bleecker  Street  and  Fulton  Ferry  Railroad  Company  herein. 

The  order  adopted  by  the  Commission  in  accordance  with  the 
foregoing  opinion  of  Commissioner  Straus  was  as  follows: 

By  the  Commission. —  Application  having  been  made  to  this 
Commission  by  Bleecker  Street  and  Fulton  Ferry  Railroad  Com- 
pany, a  street  surface  railroad  corporation,  by  petition  verified 
July  2G,  1917,  for  the  approval  by  this  Commission  under  section 
184  of  the  Railroad  Law  of  a  declaration  of  abandonment  of  those 
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portions  of  its  route  of  street  surface  railroad  in,  upon,  along  and  . 
over  Hudson  street  from  Fourteenth  street  and  Jfinth  avenue  to 
Abingdon  square,  crossing  Abingdon  square  to  Bleecker  street,  and 
on  Bleecker  street  to  Broadway,  and  on  MacDougal  street  from 
Bleecker  street  to  West  Fourth  street,  and  on  West  Fourth  street 
from  Sixth  avenue  to  West  Twelfth  street,  and  on  West  Twelfth 
street  from  West  Fourth  street  to  Hudson  street,  all  in  the  borough 
of  Manhattan,  city  and  State  of  New  York ;  and  a  hearing  having 
been  duly  had  on  said  application  before  the  Commission  on  Sep- 
tember 10,  1917,  Commissioners  Travis  H.  Whitney  and  Charles 
S.  Hervey  presiding,  and  on  other  dates  to  which  the  said  hearing 
was  duly  adjourned,  James  L.  Quackenbush,  Esq.,  and  Arthur  G. 
Peacock,  Esq.,  of  Counsel,  appearing  for  the  said  Bleecker  Street 
and  Fulton  Ferry  Railroad  Company  in  support  of  said  applica- 
tion, Lamar  Hardy,  Esq.,  Corporation  Counsel  for  the  city  of 
Xew  York,  by  Vincent  Victory,  Esq.,  Assistant  Corporation  Coun- 
sel, appearing  for  the  city  of  New  York,  and  William  D.  Guthrie, 
Esq.,  appearing  for  George  F.  Morgan,  a  stockholder,  in  opposi- 
tion; and  proof  of  publication  of  the  time,  place  and  purpose  of 
said  hearing  having  been  duly  filed,  and  the  Commission  being 
satisfied  by  the  proofs  made  that  said  portions  of  its  route  sought 
to  be  abandoned  are  no  longer  necessary  for  the  successful  opera- 
tion of  said  Bleecker  Street  and  Fulton  Ferry  Railroad  Com- 
pany's road  and  for  the  convenience  of  the  public ; 

Now,  therefore,  it  is 

Ordered,  That  said  application  for  the  approval  of  the  declara- 
tion of  abandonment  of  those  portions  of  the  route  of  street  surface 
railroad  of  the  Bleecker  Street  and  Fulton  Ferry  Railroad  Com- 
pany in,  upon,  along,  and  over  Hudson  street  from  Fourteenth 
street  and  Ninth  avenue  to  Abingdon  square,  crossing  Abingdon 
square  to  Bleecker  street,  and  on  Bleecker  street  to  Broadway, 
and  on  MacDougal  street  from  Bleecker  street  to  West  Fourth 
street,  and  on  West  Fourth  street  from  Sixth  avenue  to  West 
Twelfth  street,  and  on  West  Twelfth  street  from  West  Fourth 
street  to  Hudson  street,  all  in  the  borough  of  Manhattan,  city  and 
State  of  New  York,  be  and  the  same  hereby  is  granted,  and  that 
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the  approval  by  the  Public  Service  Commission  for  the  First  Dis- 
trict of  said  declaration  of  abandonment  of  said  portion  of  said 
company's  route  be  indorsed  by  the  chairman  of  the  Commission 
and  attested  by  its  secretary  upon  said  declaration  of  abandonment 
accompanying  the  petition  herein  in  the  following  form  and  man- 
ner, to  wit : 

"  The  foregoing  declaration  of  abandonment  certified  by  the 
Secretary  under  the  seal  of  the  corporation  therein  named  has 
been  submitted  to  the  Public  Service  Commission  for  the  First 
District  of  the  State  of  New  York  for  its  approval  and  is  approved 
by  said  Commission. 

"  New  York,  December  ,  1917. 

"  Public  Service  Commission  for  the  First  District, 
"by  ,  Chairman. 

"Attest 

,  Secretary/' 
"[seal] 

And  it  is  further  ordered  that  this  order  shall  take  effect 
immediately. 


In  the  Matter  of  the  Complaint  of  Hishmeh  &  Rashid  against 
The  New  York  Edison  Company,  in  Begard  to  Alleged  Over- 
charge for  Electricity 

Case  No.  2245 

(Public  Seirice  Commission,  First  District,  December  10,  1917) 

The  electrical  meter  is  the  accepted  standard  for  determining  the  current  used 
by  coniumers  and  should  goyem  where  no  proof  is  presented  of  defects  in 
the  meter. 

The  New  York  Edison  Ck)mpan7,  known  also  as  the  Edison  Company, 
furnished  electric  current  to  the  complainants  at  premises  84  Washington 
street,  borough  of  Manhattan,  city  of  New  York,  from  May  10  to  June 
10,  1017,  for  which  it  rendered  a  bill  for  forty-three  dollars  and  sixty- 
five  cents.  The  complainants  contend  that  the  bill  covers  the  period 
named.  The  bill  placed  in  evidence  covers  the  period  from  May  fourth  to 
June  eighteenth.    The  basis  of  the  complainants'  contention  is  that  two 
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subsequent  bills  of  the  company  were  considerably  lower  than  the  bill  com- 
plained of,  although  the  current  used  was  greater  than  during  the  dis- 
puted period.  The  meter  on  the  premises  was  examined  by  the  company 
and  found  to  be  overloaded,  and  accordingly  a  new  meter  was  installed  on 
July  9,  1917.  The  old  meter  was  overloaded  but  recorded  accurately  the 
current  consumed,  and  its  removal  was  due  to  the  overload  and  not  to  a 
defect  in  the  instrument.  No  proof  was  given  as  to  the  old  meter  being 
defective.  Held,  that  the  meter  is  the  accepted  standard  for  determining 
the  current  used  by  consumers  and  no  proof  having  been  presented  of 
defects  in  the  meter  the  complaint  has  not  been  sustained.  Complaint 
dismissed. 

Hbkvet,  CommiBsioner. —  This  is  a  hearing  instituted  on  com- 
plaint of  Hishmeh  &  Rashid  for  an  alleged  overcharge  by  the  New 
York  Edison  Compaay  (hereinafter  referred  to  as  Edison  Com- 
pany) for  electric  current  supplied  them  at  the  premises  84  Wash- 
ington street,  borough  of  Manhattan,  city  of  New  York,  during  the 
period  from  May  10  to  June  10,  1917.  The  bill  complained  of 
amounts  to  $48.65.  While  the  complaint  states  that  the  bill  is 
for  the  period  from  May  tenth  to  Jime  tenth,  the  bill  of  the  Edi- 
son Company  placed  in  evidence  covers  the  period  from  May 
fourth  to  June  eighteenth.  The  reasons  assigned  by  the  com- 
plainants as  the  basis  of  their  complaint  are  that  the  two  subse- 
quent bills  of  the  Edison  Company  for  current  supplied,  one 
covering  the  period  from  June  18  to  July  19,  1917,  and  the  other 
covering  the  period  from  July  19  to  August  17,  1917,  were  con- 
siderably lower  than  the  bill  complained  of,  despite  the  fact 
that  a  one-horse  power  exhausting  fan,  four  sixteen-inch  and  four 
twelve-inch  fans  were  in  use  on  the  premises  during  the  two  lat- 
ter periods,  in  addition  to  the  equipment  in  use  within  the  period 
of  the  disputed  bill.  Complainants  allege  that  an  employee  of 
the  Edison  Company  upon  examining  the  meter  on  the  premises, 
during  the  period  embraced  in  the  bill  complained  of,  advised  the 
complainants  that  the  meter  was  defective  and  that  later  a  new 
meter  was  installed.  It  appears  that  the  meter  upon  the  prem- 
ises was  changed  to  the  name  of  the  complainants  on  May  4, 1917, 
and  that  for  a  week  thereafter  complainants  had  workmen  upon 
the  premises  fitting  it  up  for  occupancy,  during  which  time  four 
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or  five  fifty-watt  lamps  (left  on  the  premises  by  the  previous 
occupant)  were  in  use  from  8:30  A.  M.  to  4:30  P.  M.  each  day. 
Eight  two-hundred-watt  lamps,  three  one-hundred-watt  lamps  and 
four  or  six  fifty-watt  lamps  were  installed  by  the  complainants 
upon  the  premises  and  placed  in  use  on  May  13,  1917. 

The  premises  are  used  by  the  complainants  as  a  restaurant  and 
the  lamps  are  alleged  by  the  complainant  to  be  in  full  use  only 
from  about  12  noon  to  1  'A6  P.  M.  each  day.  The  use  of  the  lamps 
thereafter  depends  upon  the  number  of  customers  that  may  fre- 
quent the  restaurant.  The  complainants  upon  receipt  of  the  bill 
for  $43.65  refused  to  pay  the  same  and  protested  to  the  Edison 
Company,  claiming  it  was  excessive.  The  meter  was  examined 
by  the  Edison  Company  and  found  to  be  overloaded,  not  having 
been  installed  to  record  current  for  the  use  of  high  power  lamps, 
and  accordingly  a  new  meter  was  installed  on  Jxdy  9,  1917.  The 
testimony  clearly  shows  that  while  the  old  meter  was  overloaded 
it  accurately  recorded  the  current  consumed  and  that  its  removal 
was  due  to  the  overload  and  not  a  defect  therein.  No  proof  was 
introduced  by  the  complainants  that  would  lead  me  to  believe  that 
the  old  meter  was  defective.  On  the  contrary  evidence  offered 
by  the  Edison  Company  was  to  the  effect  that  the  old  meter  was 
tested  on  two  or  three  occasions  before  and  after  its  removal  from 
the  premises  and  found  to  be  accurate.  The  records  of  the  Edi- 
son Company,  which  were  inspected  by  one  of  the  employees  of 
the  Commission's  Electrical  Laboratory,  showed  that  readings  of 
the  old  meter  were  made  on  May  4,  May  17  and  June  18,  1917; 
that  the  amount  of  current  consumed  from  May  fourth  to  May 
seventeenth  (thirteen  days)  was  132  kilowatt  hours  and  from 
May  seventeenth  to  June  eighteenth  (thirty-two  days)  was  448 
kilowatt  hours.  This  shows  a  daily  average  consumption  during 
the  period  from  May  fourth  to  May  seventeenth  of  10.15  kilowatt 
hours  and  a  daily  average  consumption  from  May  seventeenth  to 
June  eighteenth  of  14  kilowatt  hours,  which  difference  in  the 
daily  average  is  not  excessive.  It  was  testified  that  the  operation 
of  the  fans  had  little  effect  on  the  bills,  as  the  consumption  was 
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small,  the  total  consumption  for  the  entire  period  of  occupancy 
of  the  premises  by  the  complainants  being  only  69  kilowatt  hours. 
The  current  consumed  during  the  two  subsequent  periods  for 
which  bills  were  rendered  by  the  Edison  Company  and  paid  by 
the  complainants  were  as  follows:  Jime  eighteenth  to  July  nine- 
teenth (thirty-one  days)  362  kilowatt  hours,  and  July  nineteenth 
to  August  seventeenth  (twenty-nine  days)  290  kilowatt  hours. 
The  bill  rendered  by  the  Edison  Company  to  the  complainants 
covering  the  period  from  August  17  to  October  18,  1917  (sixty- 
one  days)  shows  an  average  consumption  of  335  kilowatt  hours 
per  month.  The  variation  in  current  consumed  per  month  does 
not  appear  to  be  abnormal.  Usually,  as  the  sunmier  comes  on 
with  the  long  days  and  better  natural  light  the  consumption  of 
electric  current  decreases  and  as  the  fall  comes  on  with  the  shorter 
days  the  consumption  increases.  The  United  States  Weather 
Bureau  advised  the  electrical  laboratory  of  the  Commission  that 
during  the  period  from  May  4  to  June  18,  1917,  twenty-six  days 
were  overcast  or  cloudy  and  on  nineteen  days  it  actually  rained. 
Several  plausible  reasons  were  assigned  by  the  Edison  Company 
to  explain  the  difference  in  amoimt  of  current  consumed  during 
the  period  embraced  in  the  bill  complained  of,  and  subsequent 
periods,  such  as  duration,  the  first  bill  covering  forty-five  days, 
while  the  two  subsequent  bills  upon  which  complainants  place  so 
much  reliance  were  for  thirty-one  and  twenty-nine  days  respec- 
tively; the  opening  of  a  new  store,  which  is  usually  attended 
with  more  than  the  normal  use  of  light,  due  to  the  desire  on  the 
part  of  owners  to  advertise  a  new  business,  or  to  the  failure  to 
observe  the  more  careful  routine  in  the  use  of  electricity  established 
afterwards.  Mr.  Williams  of  the  Edison  Company  stated  it  is 
not  an  infrequent  occurrence  in  such  cases  for  the  first  bill  for 
electric  current  to  exceed  subsequent  bills.  It  was  shown  on  the 
hearing  that  the  rate  for  electric  current  was  reduced  by  the  Edi- 
son Company  on  July  1,  1917,  from  seven  and  one-half  to  seven 
cents  per  kilowatt  hour  and  this  explains  to  a  certain  extent  the 
difference  in  amount  of  the  first  bill  over  the  subsequent  bills. 
Statb  Dept.  Reft. — ^Vol.  14        12 
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There  is  no  doubt  in  my  mind  that  the  complainants  are  act- 
ing in  good  faith  in  this  matter.  The  difference  in  amount 
between,  the  first  and  the  subsequent  bills  is  substantial,  and  upon 
first  impression  any  man  would  be  justified  in  questioning  the 
correctness  of  the  bills  as  the  complainants  did.  Yet  the  evi- 
dence shows  that  the  meter  in  use  during  the  period  embraced  in 
the  bill  complained  of  was  tested  by  the  Edison  Company  before 
and  after  its  removal  and  that  it  was  found  accurate.  The  meter 
is  the  accepted  standard  for  determining  the  current  used  by 
consumers.  No  proof  has  been  presented  of  defects  in  the  meter. 
The  variations  in  the  current  consumed  during  the  various  periods 
embraced  in  the  bills  in  evidence  are  not  abnormal  and  under 
all  the  facts  I  am  of  opinion  the  complaint  has  not  been  sustained. 
I  accordingly  recommend  that  the  complaint  be  dismissed. 

The  order  entered  in  accordance  with  the  recommendation  in 
the  above  opinion  was  as  follows: 

By  the  Commission. — ^A  hearing  having  been  held  in  this 
proceeding  on  October  31,  1917,  Hon.  Charles  S.  Hervey,  Com- 
missioner, presiding;  K.  Rashid  appearing  for  the  complainants, 
Arthur  Williams  appearing  for  the  New  York  Edison  Company, 
and  Bobert  J.  Farrington,  junior  assistant  counsel,  attending  for 
the  Commission,  and  the  Commission  having  filed  its  opinion 
herein  recommending  that  the  complaint  herein  be  dismissed, 

Now  therefore,  it  is 

Orderedi  that  the  said  complaint  be  and  hereby  is  dismissed. 
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In  the  Matter  of  the  Effect  of  Presidential  Direction  of 
Railroad  Operation  and  National  Rehabilitation  of 
Railroad  Finances  upon  the  Reoulativb  Powers  of 
State  Commissions 

(Public  Seryice  Commisaion,  First  District,  January  30,  1918) 

Question  sm  to  whether  a  trackage  agreement  between  the  Long  Island  Rail- 
road Company  and  certain  other  railroad  corporations  should  be  sub- 
mitted by  the  companies  concerned  for  the  approval  of  the  Commission 
nnder  section  54  of  the  Public  Service  Commissions  Law. 

Effect  of  the  proclamation  by  the  President  of  the  United  States  dated 
December  26,  1917,  taking  possession  and  control  of  transportation 
throughout  the  Continental  United  States. 

Adjustment  of  terms  of  compensation  to  the  several  carriers  in  the  matter 
of  through  operation  is  a  matter  of  negotiation. 

Analysis  of  the  proclamation. 

Section  54  of  the  Public  Service  Commissions  Law  of  the  State  of  New 
York  forbids  the  making  of  any  contract  as  to  the  lease  or  use  by  a  rail- 
road of  the  tracks  of  another  railroad  corporation  without  the  approval 
of  the  proper  commission.  As  the  agreement  under  consideration  relates 
in  part  to  the  exercise  of  the  rights  and  the  use  of  the  tracks  of  a  rail- 
road located  wholly  within  the  city  of  New  York,  it  requires  the  approval 
of  this  Commission  imless  something  has  occurred  in  the  National  sphere 
affecting  the  railroad  corporations  interested  in  this  proceeding  which 
removes  them  from  the  authority  of  the  legislative  power  of  this  sovereign 
state.  The  constitutional  and  legal  questions  presented  in  this  connection 
considered. 

The  President  in  time  of  war  has  power  to  take  and  utilize  such 
private  property  as  may  be  necessary  for  the  supply  and  main^tenance  of 
troops  in  the  field  or  the  seasonable  movement  of  the  army  and  navy  to 
such  places  as  he  deems  necessary  to  the  conduct  of  the  campaigns.  War 
greatly  intensifies  and  broadens  his  powers  and  he  is  the  official  charged 
supremely  with  the  faithful  execution  of  the  law.  The  "  war  power  "  of 
the  government  is  plenary  and  it  would  be  unsafe  to  attempt  to  define 
its  metes  and  bounds.  Congress  has  the  power  to  declare  war  and  there- 
fore has  the  power  to  carry  it  on,  but  its  power  cannot  interfere  with 
the  command  of  the  forces  and  the  conduct  of  campaigns.  The  President 
in  time  of  war  through  the  Secretary  of  War  may  take  possession  and 
assume  control  of  systems  of  transportation  for  any  purposes  connected 
with  the  emergency  of  war.  He  may  exclude  other  traffic,  passenger  or 
freight,  from  the  railroads  or  any  part  of  them  so  far  as  seems  necessary 
in  order  to  have  the  functions  of  war  transportation  nn»t  quickly  and 
adequately  fulfilled. 


180  State  Depaktment  Kepobts 


[Vol.  14]  Public  Service  Commission,  First  District 


Questions  of  the  compensation  to  be  paid  to  the  owners  of  property 
taken  for  war  purposes  are  legislative  and  judicial,  not  executive,  and 
are  not  covered  by  the  President's  proclamation.  The  questions  even  in 
war  time  are  to  be  determined  by  the  ordinary  rules  of  private  and  public 
right.  The  rates  to  be  charged  by  the  companies  for  privately  owned 
freight  carriage  remain  for  l^slative  and  judicial  consideration.  The 
agreement  in  question  should  be  submitted  for  the  approval  required  by 
the  State  laws  and  hence  to  the  Commission. 

Opinion  submitted  to  the  Public  Service  Commission  of  the 
First  District  by  William  L.  Eaxsom,  counsel  to  the  Commission, 
January  21,  1918.  Approved  by  the  Commission  January  30. 
1918. 

I  am  in  receipt  of  the  secretary's  letters  of  January  fifteenth 
and  sixteenth,  transmitting  for  the  consideration  of  counsel  cer- 
tain correspondence  relative  to  the  proposed  trackage  agreement 
of  the  Long  Island  Railroad  Company,  the  New  York,  New 
Haven  and  Hartford  Bailroad  Company,  the  Pennsylvania  Rail- 
road Company,  and  the  Pennsylvania  Tunnel  and  Terminal  Rail- 
road Company,  with  the  New  York  Connecting  Railroad  Com- 
pany, whereby  through  freight  movement  may  be  bperated  over 
the  tracks  of  the  Long  Island  Railroad  Company  and  the  New 
York  Connecting  Railroad  Company  from  Port  Morris  via  the 
Sunny  Side  yards  and  Fresh  Pond  junction  to  the  Bay  Ridge 
yards,  from  which  point  a  float  service  will  be  operated  to  G'reen- 
ville,  on  the  Jersey  shore.  The  secretary's  letter  states  that  the 
Commission  desires  to  be  advised  as  to  the  legal  questions  arising 
in  connection  with  this  agreement.  First  among  these  is  the 
question  whether  such  an  agreement  should  be  submitted,  by  the 
companies  concerned,  for  the  approval  of  this  Commission,  under 
section  54  of  the  Public  Service  Commissions  Law.  With  that 
question  and  certain  of  its  inevitable  implications  this  memoran- 
dum will  deal. 

The  Public  Service  Commissions  Law  of  the  State  of  New  York 
provides,  in  section  54  thereof,  that  no  railroad  corporation  shall 
lease  or  use  the  tracks  or  operate  under  the  franchises  of  another 
railroad  corporation  or  corporations,  "nor  shall  any  contract  or 
agreement  with  reference  to  or  affecting  any  such  franchise  or 
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right  be  valid  or  of  any  force  or  effect  whatsoever,  unless  the 
assignment,  transfer,  lease,  contract  or  agreement  shall  have  been 
approved  by  the  proper  Commission."  This  explicit  expression  of 
the  public  policy  of  the  State  of  New  York  was  enacted  in  pur- 
suance of  the  legislative  power  of  the  commonwealth  and  in 
furtherance  of  its  well-defined  policy  respecting  public  service 
corporations.  As  the  agreement  under  consideration  would  relate, 
in  part,  to  the  exercise  of  the  rights,  and  the  use  of  the  tracks,  of 
a  railroad  located  wholly  within  the  city  of  New  York,  which  con- 
stitutes the  territorial  jurisdiction  of  the  Public  Service  Commis- 
sion for  the  First  District,  there  can  be  no  doubt  that  this  valid 
requirement  of  the  legislative  power  of  the  State  calls  for  the  sub- 
mission of  this  agreement  for  the  approval  of  this  Commission, 
unless  it  be  found  that  something  has  taken  place  in  the  National 
sphere,  affecting  these  railroad  corporations,  their  franchises,  any 
agreement  between  them  for  trackage  rights,  or  the  nature  and 
necessity  of  the  operation  to  take  place  under  this  particular 
agreement,  which  is  to  be  deemed  to  remove  it  from  the  authority 
and  scrutiny  of  the  legislative  power  of  this  sovereign  State.  The 
constitutional  and  legal  questions  which  are  presented  in  this  con- 
nection are  fundamental  and  vital ;  they  concern  the  fabric  of  our 
whole  Federal  system  of  government  and  are  fraught  with  the 
mc^t  far-reaching  consequences  as  to  the  future  relationship  of  the 
National  Government  to  franchise-holding  public  services. 

The  Pkoclamation  of  Decembeb  26,  1917 

The  existence  of  the  state  of  war  between  the  United  States  and 
the  Imperial  German  Government  was  recognized  by  resolution  of 
the  Congress  on  April  6,  1917,  and  similar  action  was  taken  as  to 
the  Imperial  and  Royal  Austro-Hungarian  Government  on  Decem- 
ber 7,  1917.  At  noon  on  December  28,  1917,  under  circumstances 
and  for  purposes  to  which  I  shall  presently  refer,  the  President  by 
proclamation  took  possession  and  control  of  the  systems  of  trans- 
portation throughout  the  Continental  United  States,  directed  that 
this  control  be  exercised,  and  the  operation  and  utilization  of  the 
transportation  agencies  thus  taken  over  be  conducted,  through  Mr. 
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William  Q.  McAdoo  as  Director-General  of  Railroads,  and  gave 
instructions  as  follows :  "  Said  Director  may  perform  the  duties 
imposed  upon  him  so  long,  and  to  such  extent,  as  he  shall  deteiv 
mine,  through  the  Boards  of  Directors,  receivers,  officers  and 
employees  of  said  systems  of  transportation.  Until  and  except  so 
far  as  said  Director  shall  from  time  to  time  by  general  or  special 
orders  otherwise  provide,  the  Boards  of  Directors,  receivers, 
officers  and  employees  of  the  various  transportation  systems  shall 
continue  the  operation  thereof  in  the  usual  and  ordinary  course  of 
the  business  of  common  carriers  in  the  names  of  their  respective 
companies." 

One  of  the  instrumentalities  of  railroad  management  and 
operation  thus  continued,  though  subjected  to  the  authority  of  the 
Director<jeneral,  was  the  so-called  Railroad  War  Board,  an  organi- 
zation made  up  of  executives  of  the  various  railroad  corporations, 
who  had  been  co-operating  closely  and  patriotically,  at  the  instance 
of  the  President,  in  an  efifort  to  obtain  from  voluntary  and  con- 
certed endeavors  of  the  railway  executives  something  of  that  unity 
of  operation  and  maximum  utilization  of  facilities  which  were 
deemed  necessary  for  the  prosecution  of  the  war.  The  chairman 
of  the  executive  committee  of  the  Railroad  War  Board  is  Mr. 
Fairfax  Harrison,  president  of  the  Southern  Railway  Company. 
On  December  31,  1917,  Mr.  Harrison,  acting  under  the  authority 
of  the  Director-General  of  Railroads,  sent  to  the  Long  Island 
Railroad  Company  and  other  affected  carriers  the  following 
instructions : 

"  Washington,  D.  C,  December  31,  1917. 

"We  understand  that  the  New  York  Connecting  Railroad  is 
completed  and  ready  for  freight  traffic  and  that  the  portion  of  the 
Long  Island  over  which  the  New  Haven  is  to  operate  under  track- 
age is  ready,  as  well  as  the  Bay  Ridge  Yaixi,  and  the  float  service 
between  there  and  the  Jersey  side,  and  that  the  use  of  it  is  await- 
ing adjustment  of  a  contract. 

"  Please  proceed  to  put  this  facility  into  use  at  once  and  advise 
that  you  have  done  so.  Faibfax  Habkison.'' 
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A  "  Thbouoh  Route  "  fob  Wab  Purposes 

The  joint  operation  directed  by  the  communication  of  Decem- 
ber 31,  1917,  was  started  on  January  15,  1918,  but  the  agreement 
has  not  been  completed.  The  facts  relative  to  the  matter  in  this 
respect  are,  in  brief:  The  nineteen  and  sixty-three  one-hun- 
dredths  miles  of  railroad  tracks  to  which  the  necessary  agreement 
will  relate  lie  wholly  within  the  State  and  city  of  New  York 
From  the  point  of  intersection  with  the  New  York,  New  Haven 
and  Hartford  Railroad  Company's  tracks  at  Port  Morris  to 
Sunny  side  yards  and  thence  to  Fresh  Pond  junction,  a  net  dis- 
tance of  eight  and  three-tenths  miles,  the  tracks  used  will  be  those 
of  the  New  York  Connecting  Railroad  Company.  From  Fresh 
Pond  junction  to  the  Bay  Ridge  yards  and  car-float  terminals,  a 
distance  of  eleven  and  thirty-three  one-hundreths  miles,  the  tracks 
of  the  Long  Island  Railroad  Company  will  be  used.  On  March 
28,  1917,  this  Commission  granted  an  application  of  the  New 
York  Connecting  Railroad  Company,  the  New  York,  New  Haven 
and  Hartford  Railroad  Company,  the  Pennsylvania  Tunnel  and 
Terminal  Railroad  Company,  and  the  Pennsylvania  Railroad 
Company,  for  the  approval  of  an  essentially  temporary  agreement 
for  the  operation  of  passenger  trains  by  the  New  York,  New 
Haven  and  Hartford  Railroad  Company  over  the  tracks  of  the 
Xew  York  Connecting  Railroad  Company  from  Port  Morris  to  the 
Sunnyside  yards  and  thence  over  the  Pennsylvania  Tunnel  and 
Terminal  Railroad  Company's  tracks  to  the  Pennsylvania  term- 
inal station  in  Manhattan,  pending  the  execution  of  formal  con- 
tracts for  such  operation,  including  the  use  of  the  terminal  station. 
The  temporary  agreement  thus  approved  provided  that :  "  Said 
operation  and  use  by  the  New  Haven  Company  to  be  on  such 
basis  as  may  be  determined  between  the  parties  hereto,  in  order 
that  the  payment  to  be  made  by  the  New  Haven  Company  there- 
for shall  not  at  any  time  be  greater  than  it  now  pays  for  the 
movement  of  its  trains  between  Woodlawn  Junction  and  Grand 
Central  Station  and  for  the  use  of  the  latter  station.  Such  basis 
when  actually  determined  to  be  submitted  for  approval  to  the 
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Public  Service  Commission  for  the  First  District  of  the  State 
of  New  York." 

The  requisite  agreement  between  the  various  railroad  corpora- 
tions for  the  use  of  the  tracks  of  the  New  York  Connecting  Rail- 
road Company  for  freight  and  passenger  service  had  not  been 
executed  or  completed  when,  at  the  end  of  December,  the  Presi- 
dent assumed  possession  and  control  of  the  railroad  systems  of  the 
country  and  a  subordinate  of  the  Director-General  gave  instruc- 
tions for  the  earliest  possible  starting  of  a  through  operation 
which  would  bring  freight  cars  from  New  England  directly  to 
tidewater  at  a  point  in  the  less  congested  portion  of  the  harbor 
and  enable  such  cars  to  be  conveniently  taken  by  barges  to  the 
car-float  terminals  of  the  Pennsylvania  and  other  railroad  systems 
along  the  Jersey  shore  and  on  Staten  Island.  In  view  of  the  fact 
that  the  loading  of  munitions  and  supply  ships  takes  place  at 
points  adjacent  to  the  Bay  Ridge  yards,  and  the  importance  that 
direct,  expeditious  transport  be  available  between  New  England 
manufactories  and  the  mines,  oil  resources,  and  timber  supply 
reached  by  the  Pennsylvania  and  other  transportation  systems 
which  come  to  tidewater  on  the  Jersey  and  Staten  Island  shore, 
it  will  be  seen  that  the  through  route  ordered  established  by  the 
mandate  of  December  31,  1917,  has  a  direct  bearing  on  the  con- 
duct of  the  war.  The  port  and  harbor  of  New  York,  and  all  its 
adjacent  net-work  of  transportation  systems  which  carry  supplies 
or  carry  workers  to  and  from  points  where  functions  of  trans- 
portation, material-supply,  ship-building,  and  similar  wartime 
concerns,  are  advanced,  are  little  less  than  a  base-depot  of  the 
firing-line  in  France. 

Contemplated  Tebms  of  the  Agreement  of  thx  Cabriebs 

Between  Themselves 

No  agreement  fixing  the  compensation  to  be  paid  the  several 
carriers  for  the  use  of  their  facilities  under  through  operation 
having  been  perfected  by  the  companies,  it  is  proposed  to  apply 
to  the  Director-General  to  fix  the  compensation  as  well  as  the 
general  nature  of  the  through  operation.  The  negotiations  between 
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the  companies  are  stated  to  have  contemplated  an  arrangement 
wherehy  the  New  York,  New  Haven  and  Hartford  Railroad 
C<Mnpany,  as  the  operating  agent  of  the  New  York  Connecting 
Railroad  Company,  will  move  its  own  trains,  with  its  own  power, 
manned  with  its  own  crews,  and  in  all  respects  at  its  own  expense, 
over  the  lines  of  both  the  New  York  Connecting  Railroad  Com- 
pany and  the  Long  Island  Railroad  Company,  from  Port  Morris 
to  Bay  Ridge,  so  far  as  the  handling  of  through  traffic  is  con- 
cerned, whether  in  connection  with  governmental  or  other  needs 
or  not.  All  traffic  for  local  delivery  in  the  territory  covered  by 
the  trackage  agreement  is  to  be  delivered  by  the  Long  Island  Rail- 
road Company  and  handled  by  it  at  its  regular  rates,  so  that  the 
Long  Island  Railroad  Company  may  continue  to  receive  the 
revenue  from  its  local  territory,  including  any  interchange  with 
the  Bush  Terminal  railroad,  on  the  Brooklyn  water-front.  The 
contemplated  terms  of  compensation  to  the  Long  Island  Railroad 
Company  had  been  a  rental  of  one-half  of  the  interest  at  4^4  per 
cent  per  annum  on  the  cost  of  the  completed  property  devoted  to 
the  joint  arrangement,  and  also  one-half  of  the  interest  on  the 
agreed  cost  of  all  additions,  extensions  and  betterments.  In  addi- 
tion to  this,  the  cost  and  expense  of  operation  (covering  only  the 
joint  expense  of  supervising,  signalling,  policing,  accounting,  and 
directing  the  operations  of  the  facilities  jointly  used,  and  not 
including  the  crews  and  engines  devoted  exclusively  to  the  traffic 
of  each  company),  together  with  the  cost  and  expense  of  mainte- 
nance, including  renewals  and  replacements  of  said  railroad  and 
property,  the  taxes,  cost  of  insurance,  and  any  other  expenditure 
imposed  by  law  or  regulation,  chargeable  to  operating  expense,  to 
be  pro-rated  on  the  basis  of  number  of  cars  and  engines  moved 
over  the  road,  the  proportion  differing  on  various  sections 
of  the  road.  The  cost  of  the  improvements  and  development  of 
the  property,  properly  chargeable  to  the  joint  facility,  is  between 
$11,500,000  and  $12,000,000,  the  exact  figure  not  yet  having 
been  agreed  upon  between  the  companies.  The  foregoing  com- 
prises the  basis  of  the  application  to  the  Director-General  of  Rail- 
roads for  ascertaining  and  fixing  the  compensation.     When  this 
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has  been  determined,  the  agreement  between  the  companies  will 
be  completed  and  executed.  The  question  is  therefore  presented 
whether  such  an  agreement,  made  under  the  circumstances  indi- 
cated, can  be  "  valid  or  have  any  force  or  effect "  until  it  has  been 
approved  by  this  Commission.  This  in  turn  depends  on  the  effect 
of  the  Presidential  action  upon  the  enactments  and  declared  policy 
of  the  legislative  power  of  a  State.  There  is  also  suggested  the  in- 
quiry as  to  the  precise  nature  and  limitations  of  the  Presidential 
act  in  taking  over  the  railroads,  because  at  least  the  Long  Island 
Bailroad  Company  has  indicated  its  belief  that  because  the  com- 
pensation to  be  paid  it  by  the  other  companies  under  the  contem- 
plated trackage  agreement  for  through  traffic  had  not  been  deter- 
mined before  December  28, 1917,  the  amount  of  this  coanpensation, 
as  well  as  the  amount  of  the  compensation  to  be  paid  to  any  of  the 
companies  by  the  iNTational  government  for  the  movement  of 
governmental  traffic  over  the  through  route,  must  now  be  deter- 
mined by  the  Director-General  of  Railroads. 

The  Nationai.  LEoisLATrvs  Poweb  as  to  Railsoabs 

The  powers  of  the  National  Government  over  railroad  trans- 
portation are  derived  from  article  I,  section  8,  subdivision  3,  of 
the  Constitution,  which  vests  the  Congress  with  "  power  to  *  *  * 
regulate  commerce  *  *  *  among  the  several  States."  Rail- 
roads being  regarded  as  a  specialized  form  of  highway  and  facility 
of  commerce,  their  interstate  operations  were  looked  upon  as 
within  the  purview  of  Federal  power.  The  constitutional  grant 
being  to  the  Congress,  it  was  early  established  that  the  Federal 
authority  over  interstate  transportation  is  l^slative  in  character ; 
"  is  complete  in  itself,  may  be  exercised  to  its  utmost  extent,  and 
acknowledges  no  limitations  other  than  are  prescribed  in  the 
Constitution."  This  "  plenary  "  power  was  held  to  be  vested  in 
the  Congress  as  absolutely  and  as  broadly  and  exclusively  "  as  it 
would  be  in  a  single  government."  In  times  of  peace,  therefore, 
the  regulation  of  railroad  transportation  and  its  agencies  is  in 
all  respects  a  legislative  function ;  the  President  and  other  admin- 
istrative officers  have  powers  and  duties  as  to  the  railroads  only  to 
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the  extent  that  the  l^slative  power  has  been  delegated  and  they 
have  been  intrusted  with  the  task  of  carrying  out  the  legislative 
rales  enacted  by  the  Congress.  The  coming  of  war  and  the  neces- 
sity of  providing  for  the  common  defense  bring  new  exigencies 
and  new  aspects  of  the  exercise  of  the  power  of  the  National 
Government  over  the  avenues  of  transport  for  troops  and  sup- 
plies; new  emergencies  and  necessities  have  to  be  dealt  with 
through  new  expedients,  and  new  courses  of  action,  unthought  of 
or  even  outside  the  pale  of  l^al  sanction  yesterday,  are  found 
suddenly  to  constitute  the  direct,  and  even  the  necessary,  mode 
of  dealing  with  to-day's  situation.  At  the  same  time,  it  cannot 
accurately  be  said  that  there  is  constitutional  sanction  or  prece- 
dent for  the  conception  that  the  existence  of  a  state  of  war  trans- 
fers to  the  President  legislative  powers  respecting  railroads.  He 
is  Commander-in-Chief  of  the  army  and  navy;  he  has  plenary 
power  of  direction  and  command  as  to  them,  their  movements, 
and  the  conduct  of  campaigns.  The  most  perfect  phrasing  ever 
put  to  paper  to  express  the  historic  relation  of  the  Executive 
power  to  war  is  probably  that  contained  in  the  LXXIVth  paper 
of  the  Federalist,  where  Hamilton  wrote:  "  Of  all  the  cares  or 
concerns  of  government,  the  direction  of  war  most  peculiarly 
demands  those  qualities  which  distinguish  the  exercise  of  power  by 
a  single  hand.  The  direction  of  war  implies  the  direction  of  the 
common  strength ;  and  the  power  of  directing  and  employing  the 
common  strength  forms  a  usual  and  essential  part  in  the  definition 
of  the  executive  authority." 

"  Wab  PoWEBS  "  OF  THE  PbBSIDBNT 

According  to  the  emergency,  the  President  has  power  in  time 
of  war  to  take  and  utilize  such  private  property  as  may  be  neces- 
sary for  the  supply  and  maintenance  of  troops  in  the  field  or  the 
seasonable  movement  of  the  army  and  navy  to  such  places  as 
he  deems  necessary  to  the  conduct  of  the  campaigns.  The  com- 
ing of  war  greatly  intensifies  and  broadens  his  powers,  in  extent 
and  in  freedom  of  action  and  ability  to  deal  summarily  with  new 
conditions  as  the  military  or  naval  emerg^icy  may  demand;  but 
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war  does  not  change  his  powers  as  to  their  kind  and  nature  or 
operate  automatically  to  transfer  to  him  power  essentially  l^is- 
lative  in  character,  even  concerning  matters  with  some  aspects 
of  which  he  deals  hy  virtue  of  the  exigencies  of  military  com- 
mand. He  continues  to  be,  even  aa  to  military  matters,  the 
official  charged  supremely  with  seeing  to  it  that  the  laws  are 
faithfully  executed.  The  power  "  to  provide  ways  and  means '' 
for  carrying  on  the  war,  to  promulgate  "  the  legislation  essential 
to  the  prosecution  of  the  war  with  vigor  and  success,"  remains 
in  the  Congress,  which  is  clothed  with  plenary  authority  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  powers  vested  in  the  Congress  and  in  other  depart- 
ments  of  the  Government.  It  is  thQ  Congress  which  is  vested 
with  the  "  power  to  *  *  *  raise  and  support  armies  "  and 
this  extends  to  all  the  facilities  of  their  equipment,  maintenance, 
transportation  to  muster-point  camp  or  battle-field  and  their  gen- 
eral effectiveness  in  the  field.  The  authority  and  duty  of  the 
Congress  in  respect  to  provision  for  these  things  incident  to  the 
"  support "  of  the  army,  and  the  Congress's  "  control  over  the 
subject,"  has  been  said  by  the  Supreme  Court  to  be  "  plenary 
and  exclusive."  Ordinarily  and  as  a  matter  of  general  provision 
and  rule,  it  is  indubitably  the  function  of  the  Congress  to  make 
available  to  the  President  the  moneys,  supplies,  facilities  of  trans- 
port, and  other  instrumentalities  requisite  for  the  carrying  on  of 
the  war;  the  President's  power  as  to  such  facilities  and  instru- 
mentalities are  based  upon  the  requirements  of  a  military  or 
naval  emergency,  and  not  upon  the  mere  existence  of  a  state 
of  war. 

"War  Powers"  of  the  Congress 

It  is  of  course  true  that  the  coming  of  the  greatest  stress  and 
need  which  can  confront  a  iNTation  brings  far-reaching  expansion 
of  the  powers,  of  government  and  gives  sanction  to  many  acts 
and  measures  for  which,  in  times  of  peace,  it  would  be  difficult 
to  find  warrant  or  reasonable  relationship  to  the  carrying  out  of 
the  objects  of  the  Federal  Union  under  peace  conditions.  The 
"  war  power  "  of  government  is  plenary,  and  it  would  be  difficult, 
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and  usually  xmsafe,  to  try  to  formulate  generalizations  defining 
its  metes  and  boimds.  Within  and  through  its  organic  frame- 
worky  the  National  Government  becomes  vested  with  well-nigh 
absolute  powers  of  decision  and  action,  and  the  necessities  of 
defense  and  common  preservation  may  dictate,  and  the  means 
adopted  for  the  carrying  out  of  the  constitutional  objectives  may 
be  selected  for,  and  adapted  to,  the  emergency.  At  the  same 
time,  it  is  constitutionally  unsound  to  assume  the  '*  war  powers  " 
of  the  President  to  be  identical  and  coterminous  with  the  "  war 
powers  "  of  government.  Congress  may,  and  usually  does,  make 
sweeping  grants  of  power  to  the  President,  whereby  he  is  for  the 
emergency  vested  with  great  freedom  of  action  in  carrying  out 
*'  war  powers ''  of  Congress  as  well  as  his  own  powers  as  Com- 
mander-in-Chief, but  this,  again,  does  not  mean  that  the  President 
or  his  appointees  acquire  legislative  powers  or  administer  legisla- 
tive concepts  of  policy,  except  in  pursuance  of  Congressional  grant 
The  sweeping  character  of  the  "  war  powers  "  of  the  Congress, 
even  in  limitation  on  those  of  the  Executive,  were  long  ago 
expressed  by  Chief  Justice  Chase,  who  ruled  that  "  Congress 
has  the  power,  not  only  to  raise  and  support  armies,  but  to 
declare  war.  It  has,  therefore,  the  power  to  provide  by  law  for 
carrying  on  war.  This  power  necessarily  extends  to  all  legisla- 
tion essential  to  the  prosecution  of  war  with  vigor  and  success, 
except  such  as  interferes  with  the  command  of  the  forces  and  the 
conduct  of  campaigns.  That  power  and  duty  belong  to  the  Presi- 
dent as  the  Commander-in-Chief.'' 

Chief  Justice  Taney  said  that  the  l^slative  authority  "  is  not 
a  part  of  the  power  conferred  upon  the  President  by  the  declara- 
tion of  war.  His  duty  and  his  power  are  purely  military.  As 
Commander-in-Chief  he  is  authorized  to  direct  the  movements  of 
the  naval  and  military  forces  placed  by  law  at  his  command,  and 
to  employ  them  in  the  manner  he  may  deem  most  effectual  to 
harass  and  conquer  and  subdue  the  enemy." 

The  Basis  foe  the  Proclamation  op  December  26,  1917 

Turning  from  these  fundamental  observations  to  the  Presi- 
dential proclamation  of  December  26,   1917,  we  find  that  the 
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President  imdertook  and  purported  to  ''take  possession  and 
assume  control  of"  the  railroad  system  "through  Newton  D. 
Baker,  Secretary  of  War,"  and  that  he  stated  that  he  did  this 
"under  and  hy  virtue  of  the  powers  vested  in  me  hy  the  fore- 
going resolutions  and  statute,  and  by  virtue  of  all  other  powers 
thereto  enabling."  The  "  forgoing  resolutions "  were  those 
declaring  a  state  of  war  to  exist  between  the  United  States  of 
America  and  the  Imperial  German  Government  and  the  Imperial 
and  Royal  Austro-Hungarian  Government,  and  reciting  that  "  to 
bring  the  conflict  to  a  successful  termination  all  of  the  resources 
of  the  country  are  hereby  pledged  by  the  Congress  of  the  United 
States."  The  "  statute  "  referred  to  and  quoted  in  the  Presiden- 
tial proclamation  was  the  provision  of  section  1  of  the  act 
approved  August  29,  1916,  entitled  "An  act  making  appropria- 
tions for  the  army  for  the  fiscal  year  ending  June  30,  1917,  and 
for  other  purposes,"  as  follows :  "  The  President,  in  time  of  war, 
is  empowered,  through  the  Secretary  of  War,  to  take  possession 
ajid  assume  control  of  any  system  or  systems  of  transportation,  or 
any  part  thereof,  and  to  utilize  the  same,  to  the  exclusion  as  far 
as  may  be  necessary  of  all  other  traffic  thereon,  for  the  transfer  or 
transportation  of  troops,  war  material  and  equipment,  or  for  such 
other  purposes  connected  with  the  emergency  as  may  be  needful 
or  desirable." 

The  quotation  of  this  provision  of  the  1916  Army  Appropria- 
tion Bill  is  followed,  in  the  proclamation  of  December  26,  1917, 
by  the  following  recital:  "And,  whereas,  it  has  now  become 
necessary  in  the  national  defense  to  take  possession  and  assume 
control  of  certain  systems  of  transportation  and  to  utilize  the 
same,  to  the  exclusion  as  far  as  may  be  necessary  of  other  than 
war  traffic  thereon,  for  the  transportation  of  troops,  war  material 
and  equipment  therefor,  and  for  other  needful  and  desirable  pur- 
poses connected  with  the  prosecution  of  the  war." 

The  proclamation  thus  stated  the  purpose  of  the  taking  over 
of  the  "  systems  of  transportation  "  by  tlie  President  through  the 
Secretary  of  War :  "  To  the  end  that  such  systems  of  transporta- 
tion be  utilized  for  the  transfer  and  transportation  of  troops,  war 
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material  and  equipment  to  the  exclusion  so  far  as  may  be  neces- 
saiy  of  all  other  traffic  thereon,  and  that  so  far  as  such  exclusive 
use  be  not  necessary  or  desirable,  such  systems  of  transportation 
be  operated  and  utilized  in  the  performance  of  such  other  services 
as  the  national  interest  may  require  and  of  the  usual  and  ordinary 
business  and  duties  of  common  carriers." 

"Purposes  Connected  With  the  Embeoenoy" 

It  will  be  noted  that  the  Presidential  action  is  stated  to  be  pre- 
dicated on  the  two-fold  ground:  first,  the  exercise  of  the  "war 
power  "  vested  in  the  Executive  by  virtue  of  the  declaration  of 
war,  and,  second,  the  utilization  of  the  legislative  power  which 
the  Congress  had  in  advance  conferred  upon  the  President  if  and 
when  "  time  of  war  "  should  come.  The  action  taken  and  the 
procedure  and  phraseology  followed  conform  closely  to  that  set 
out  in  the  act  of  August  29,  1916,  and  it  is  palpably  upon  that 
statute  that  the  Presidential  action  leans  most  heavily  for  sup- 
port In  fact,  the  President's  address  to  the  Congress  on  January 
4,  1918,  referred  only  to  the  statute  as  conferring  and  consti- 
tuting the  authority  under  which  action  was  taken,  and  said  that 
'*  this  step  seemed  to  be  imperatively  necessary  in  the  interest  of 
the  public  welfare^  in  the  presence  of  the  great  tasks  of  the  war." 
Examination  of  the  statute,  however,  discloses  that  its  purport  is 
little,  if  any,  broader  than  an  explicit  formulation  and  legislative 
confirmation  of  the  emergency  "  war  powers "  inherent  in  the 
Presidential  office  through  the  Presidents  status  as  the  Com- 
mander-in-Chief responsible  for  the  movements  and  the  efficient 
conduct  of  the  army  and  navy.  Were  the  war  against  German 
autocracy  already  being  fought  on  American  soil,  with  the  troops 
of  the  invaders  gathering  in  serried  ranks  to  overwhelm  vital 
centers  of  our  National  life,  few  would  question  the  power  of 
the  President,  irrespective  of  Congressional  sanction,  to  take 
possession  of  the  railroad  lines  requisite  for  the  movement  of 
troops,  supplies  or  other  incidentals  of  maximum  National 
efficiency  in  the  war ;  to  operate  and  utilize  these  lines  as  a  unit, 
to  secure  the  best  possible  results  in  handling  of  troops  and  the 
maintenance  of  adequate  supplies;  and  to  exclude  from  the  rail- 
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roads  all  other  traffic,  so  far  as  might  be  necessary  to  eiQable  the 
most  advantageous  meeting  of  the  emergency.  At  least  that  power 
would  belong  to  the  Commander-in-Chief  of  the  army  and  navy 
in  such  an  emergency,  irrespective  of  Congressional  del^ation; 
and  I  conceive  that  it  belongs  to  the  President  no  less,  under  the 
conditions  of  the  present  war,  which  make  it  clear  that  unless 
from  our  Atlantic  ports  our  Navy  secures  continuous  and  ade- 
quate supplies  of  coal  and  ammunition,  and  unless  a  steady 
stream  of  troops,  food,  aeroplanes,  munitions,  and  other  supplies 
to  France  can  be  kept  going  in  adequate  proportions,  the  sure 
alternative  will  be  an  ignominous  peace  or  an  eventual  struggle 
with  the  German  invader  on  our  own  soil  or  both.  Examination 
of  the  act  of  August  29,  1916,  discloses  that,  except  possibly  in 
two  respects,  its  language  is  that  of  legislative  confirmation  of 
"  war  powers  "  of  the  President,  rather  than  Congressional  dele- 
gation of  additional  or  qxiasi  legislative  powers.  The  two  possible 
exceptions  are:  (1)  the  President  is  authorized  by  the  statute  to 
take  possession  of  the  transportation  systems  "  in  time  of  war ;" 
his  executive  powers  as  Commander-in-Chief  would  sanction  such 
a  course  only  when  and  as  a  military  emergency  dictated,  and 
not  merdy  because  of  the  existence  of  a  state  of  war;  and  (2) 
the  President  is  authorized  "  to  utilize ''  the  systems  of  trans- 
portation "  for  such  other  purposes  connected  with  the  emergency 
as  may  be  needful  or  desirable."  What  is  "  the  emergency  ?  "  If 
it  is  the  "  transfer  or  transportation  of  troops,  war  material  or 
equipment,"  then  clearly  the  executive  power  is  in  no  respect 
broadened.  If  "  the  emergency  "  is  the  war,  and  Congress  has 
undertaken  to  empower  the  President  to  "  utilize  "  the  railroads 
"  for  such  other  purposes  connected  with  the  "  war  ^*  as  may  be 
needful  or  desirable,"  there  may  be  here  a  delegation  of  a  measure 
of  Congressional  powers.  On  the  whole,  I  do  not  believe  that 
powers  vested  essentially  in  the  Congress  have  yet  been  granted  to 
the  President  or  the  Director-General  of  Railroads.  That  powers 
of  administering  legislative  directions  and  authorizations  as  to 
the  railroads  will  later  be  delegated  by  Congress  seems  likely,  in 
view  of  the  provisions  of  the  bill  now  pending  in  Congress,  pre- 
pared imder  the  general  oversight  of  the  Director-General. 
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CrONaBESSiOTTAr  Authority   Over  the   "  Compensation  "   of 

THE  Carriers 

As  bearing  upon  the  nature  of  the  powers  in  pursuance  of 
which  the  President  acted,  it  is  of  interest  to  note  that,  rather 
contrary  to  the  common  impression,  he  did  not  undertake  to  fix 
by  proclamation  the  "  just  and  reasonable  compensation  "  to  be 
paid  to  the  carriers  by  the  Federal  Government  for  the  "  posses- 
sion, use  and  control  of  the  respective  properties."    He  only  gavb 
instructions  that  the  Director-General  "  shall,  as  soon  as  may  be 
after  having  assumed  such  possession  and  cx)ntrol,  enter  upon 
negotiations  with  the  several  companies  looking  to  agreements 
for  just  and  reasonable  compensation  for  the  possession,  use,  and 
control  of  the  respective  properties  on  the  basis  of  an  annual 
guaranteed  compensation  above  accruing  depreciation  and  the 
maintenance  of  their  properties,  equivalent,  as  nearly  as  may  be, 
to  the  average  of  the  net  operating  income  thereof  for  the  three- 
year  period  ending  June  30,  1917,  the  results  of  such  negotia- 
tions to  be  reported  to  me  for  such  action  as  may  be  appropriate 
and  lawful.    But  nothing  herein  contained,  expressed  or  implied, 
or  hereafter  done  or  suffered  hereunder  shall  be  deemed  in  any 
way  to  impair  the  rights  of  the  stockholders,  bondholders,  cred- 
itors, and  other  persons  having  interests  in  said  systems  of  trans- 
portation or  in  the  profits  thereof,  to  receive  just  and  adequate 
compensation  for  the  use  and  control  and  operation  of  their  prop- 
erty hereby  assumed."     Examination  of  the  Administration  bill 
introduced  in  Congress  on  the  day  of  the  President's  address  and 
referred  to  by  him  as  drafted  to  carry  out  the  purposes  of  his 
proclamation,  discloses  that  the  whole  matter  of  compensation  to 
the  carriers  is  treated  as  within  the  purview  of  legislative  powers. 
A  rule  and  basis  of  payment  is  set  up ;  the  President  is  ^'  author- 
ized "  to  administer  and  apply  it,  by  contract  and  guaranty ;  the 
determination  of  the  "  amount  of  the  standard  return,"  which 
underlies  the  legislative  rule  of  compensation,  is  intrusted  to  the 
Interstate  Commerce  Commission,  whose  finding  and  certificate 
is  made  "  for  the  purpose  of  such  agreement  and  guaranty,"  final 

and  conclusive;  and  elaborate  provisions  are  made  and  special 
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machinery  set  up  for  the  judicial  determination  of  the  amount  of 
compensation  to  be  paid  any  carrier  whose  claim  is  not  adjusted 
on  a  contract  basis.  Careful  reading  of  these  and  other  provisions 
of  the  proposed  law  lead  to  the  conviction  that  although  the  taking 
possession  and  assuming  control  of  operation  of  the  railroads  was 
predicated  on  the  ^'  war  power,"  a  great  deal  more  is  now  con- 
templated which  will  find  validity,  if  at  all,  in  the  ordinary 
powers  of  Congress  over  the  instrumentalities  of  interstate  com- 
merce. For  example,  as  we  have  seen,  the  Congressional  power 
and  duty  to  make  provision  for  the  "  support "  of  armies  includes 
provision  for  their  transportation  to  localities  prescribed  by  the 
Commander-in-Chief  and  the  transportation  of  the  supplies 
requisite  for  their  military  efficiency.  But  the  Constitution  pro- 
vides that  "  no  appropriation  of  money  to  that  use  shall  be  for  a 
longer  term  than  two  years."  If  the  Congressional  appropria- 
tion of  moneys  in  connection  with  the  taking  over  of  the  railroads 
is  to  be  deemed  predicated  solely,  or  even  principally,  on  "  war 
powers  "  of  either  the  President  or  the  Congress,  may  any  such 
law  validly  contain  provisions  for  indefinitely  "  revolving  funds  " 
and  the  use  of  appropriated  moneys  for  railroad  purposes  "  until 
the  Congress  shall  otherwise  direct  ? "  The  absence  of  compli- 
ance with  the  constitutional  limitation  on  the  period  of  the  use  of 
appropriations  for  military  purposes  tends  strongly,  as  do  other 
provisions  of  the  bill,  to  my  belief  that  .no  small  part  of  its  con- 
tents is  builded  and  based  upon  "  the  power  to  regulate  commerce 
among  the  States,"  and  so  could  not  operate  to  suspend  or  abro- 
gate tike  application  of  the  State  legislative  power  to  intrastate 
operations,  franchises,  and  statutory  conditions. 

"  The  Interest  of  the  Public  Welpakb  ^ 

The  President's  address  of  January  4,  1918,  seems  to  recog- 
nize a  purpose  to  go  considerably  beyond  the  requirements  of  the 
Presidential  administration  of  the  railroads  for  the  movement 
of  troops  and  supplies,  and  seems  also  to  recognize  the  authority 
of  Congress  over  the  subject,  because,  in  addition  to  stating  that 
the  action  taken  "  seemed  to  be  necessary  in  the  interest  of  the 
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public  welfare/*  the  President's  address  to  Congress  declared: 
"While  the  present  authority  of  the  Executive  suffices  for  all 
purposes  of  administration^  and  while,  of  course,  all  private  in- 
terests must  for  the  present  give  way  to  the  public  necessity, 
it  is,  I  am  sure  you  will  agree  with  me,  right  and  necessary  that 
the  owners  and  creditors  of  the  railways,  the  holders  of  their 
stocks  and  bonds,  should  receive  from  the  Government  an  un- 
qualified guaranty  that  their  properties  will  be  maintained 
throughout  the  period  of  Federal  control  in  as  good  repair  and  as 
complete  equipment  as  at  present,  and  that  the  several  roads 
will  receive  under  Federal  management  such  compensation  as  is 
equitable  and  just  alike  to  their  owners  and  to  the  general  public. 
I  would  suggest  the  average  net  railway  operating  income  of  the 
three  years  ending  June  80,  1917.  I  earnestly  recommend  that 
these  guaranties  be  given  by  appropriate  legislation,  and  given 
as  promptly  as  circumstances  permit." 

In  fact,  the  whole  scope  and  plan  of  the  Administration  meas- 
ure seems  to  sustain  the  fundamental  point  of  view  hereinbefore 
expressed.  The  title  of  the  bill  is  "An  act  to  provide  for  the 
operation  of  transportation  systems  while  under  Federal  control, 
for  the  just  compensation  of  their  owners,  and  for  other  pur- 
poses.'^  The  duration  of  the  application  of  the  provisions  of  the 
bill  is  stated  in  its  last  section  as  follows: 

"Section  13.  The  Federal  control  of  transportation  systems 
herein  and  heretofore  provided  for  shall  continue  for  and  during 
the  period  of  the  war  and  until  Congress  shall  thereafter  order 
otherwise." 

SoopE  OF  THE  Pending  Bili* 

The  bill  undertakes  to  make  provision  on  the  following  matters 
which  seem  to  me  to  fall  clearly  within  the  legislative  powers  of 
the  Congress,,  most  of  them  within  its  regulative  powers  under 
the  "  commerce  clause:" 

Authorization  to  contract  for  payments  to  the  carriers  of  "  just 
compensation  "  "  during  the  period  of  such  Federal  control." 

Provision  of  a  rule  of  compensation  based  on  "average  net 
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railway  operating  income  for  the  three  years  ending  June  30, 
1917*  (called  herein  standard  return),"  and  provision  that  the 
President  and  Director-General  shall  he  hound  hy  the  Interstate 
Commerce  Commission's  determination  of  the  amount  of  the 
standard  return  of  each  carrier. 

Provision  that  during  tike  period  of  Federal  control,  adequate 
depreciation  and  maintenance  of  properties  shall  he  deemed  a 
part  of  operating  expenses  or  provided  for  through  a  reserve 
fund. 

Creation  of  a  machinery  for  the  ascertainment  of  the  "com- 
pensation "  of  such  carriers  as  enter  into  no  agreement. 

Regulation  of  dividends  "while  under  Federal  control." 

Creation  of  a  "  revolving  fund  "  out  of  Congressional  appro- 
priations, to  he  used  in  paying  any  deficits  helow  the  standard 
return,  the  cost  of  improvements  ordered  by  the  President,  and 
the  like. 

Del^ation  of  power  to  the  President  "to  make  or  order  any 
carrier  to  make  any  additions  and  improvements  necessary  or 
desirable  for  war  purposes  or  in  the  public  interest/^ 

Authorization  of  the  issuance  of  such  securities  "  as  the  Presi- 
dent may  approve  as  consistent  with  the  public  interest." 

Authorization  of  the  purchase  of  corporate  securities  out  of 
the  "  revolving  fund." 

Provision  respecting  the  indemnity  of  carriers'  employees  as 
to  accidents,  etc.,  "  while  carriers  are  under  Federal  control" 

Eegulation  of  the  issuance  and  service  of  process  against 
carriers. 

•  Subsequently  to  the  rendering  of  the  above  opinion,  it  waa  announced 
(on  January  24,  1918)  that  the  "compensation''  section  of  the  Adminis- 
tration bill  has  been  re-written  in  large  part,  by  Interstate  Commerce  Com- 
missioner Anderson,  who  prepared  the  orif2:inal  draft,  so  as  to  make  the 
''standard  return"  depend  on  the  net  raijway  operating  income  for  the 
calendar  years  1915-16-17,  and  alter  also  in  certain  other  respects  the  basis 
of  '*  compensation "  indicated  in  the  President's  proclamation  and  message. 
That  this  change  in  plan  and  basis  is  to  be  brought  about  legislatively,  rather 
than  by  Executive  proclamation,  tends  to  confirm  the  conclusions  expressed 
in  the  above  opinion. 


Presidential  Dibectioh"  of  Eailkoad  Operation     197 


Public  Service  Commission,  First  District  [Vol.  14] 


Provision  of  penalties  and  fine  and  imprisonment  for  violation 
of  the  act  or  interference  with  railroad  property. 

Appropriation  of  $500,000,000  as  nucleus  for  the  "revolving 
fund,''  to  be  held  and  used  "  until  disposed  of  as  Congress  may 
hereafter  provide  by  law." 

An  Exercise  of  Legislative  Powers 
It  is  noteworthy  that  unlike  the  act  of  August  29,  1916,  the  pro- 
posed bill  contains  no  reference  to  the  use  of  the  railroads  for  the 
movement  of  troops  or  supplies,  no  provisions  relate  to  the  exclu- 
sion of  ordinary  traflSc  to  give  precedence  to  troops  or  to  war 
freight,  no  reference  to  the  war  at  all  in  its  title,  and  no  evidence 
of  intent  to  base  the  measure  on  "  war  powers  "  alone.*  "  While 
under  Federal  control "  and  "  as  the  public  interest  may  require," 
seem  to  be  its  tw^o  underlying  concepts  of  authority.  The 
measure  in  entirety  seems  to  have  been  conceived  and  drafted  as 
a  plan  for  the  rehabilitation  of  railroad  finances  and  rolling- 
stock,  under  Presidential  direction,  during  an  indefinite  period  of 
Federal  control,  rather  than  as  an  emergent  measure  for  the 
better  military  handling  of  troops  and  supplies. 

On  December  29,  1917,  the  Director-General  of  Railroads 
issued  General  Order  No.  1,  which  provided,  among  other  things, 
as  follows: 

"  Until  further  ordered,  directed  that : 

"  1.  All  officers,  agents  and  employees  of  such  transportation 

*On  January  24,  19 1 8,  subsequently  to  the  submission  of  the  foregoing 
opinion  to  the  Commission,  announcement  was  made  in  Washington  that 
the  Administration  bill  had  been  amended,  with  the  sanction  of  the  Director- 
General,  so  as  to  contain,  in  its  last  section,  the  following  provision,  which 
can  hardly  be  regarded  as  resolving  any  of  the  matters  discussed,  or  adversely 
affecting  any  of  the  conclusions  reached,  in  this  memorandum:  "That  the 
Federal  control  of  transportation  systems  herein  and  heretofore  provided  for 
afaaU  continue  for  and  during  the  period  of  tlie  war  and  until  Congress  shall 
thereafter  order  otheinvise.  But  this  act  is  expressly  declared  to  be  emer- 
gency I^slation  enacted  to  meet  conditions  growing  out  of  war;  and  nothing 
herein  is  to  be  construed  as  expressing  or  prejudicing  the  future  policy  of 
the  Federal  Government  concerning  the  ownership,  control,  or  regulation  of 
carriers  or  the  method  or  basis  of  the  capitalization  thereof." 
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system  may  continue  in  the  performance  of  their  present  regular 
duties,  reporting  to  the  same  officers  as  theretofore  and  on  the 
same  terms  of  employment.  *  *  * 

^^  3.  All  transportation  systems  covered  hy  such  proclamation 
and  order  shall  be  operated  as  a  national  system  of  transportation, 
the  common  and  national  needs  being  in  all  instances  held  para- 
moimt  to  any  actual  or  supposed  corporate  advantage.  All  ter- 
minals, ports,  locomotives,  rolling  stock  and  other  transportation 
facilities  are  to  be  fully  utilized  to  carry  out  this  purpose  without 
regard  to  ownership.   ♦  *  ♦ 

"  6.  Through  routes  which  have  not  heretofore  been  established 
because  of  short  hauling  or  other  causes  are  to  be  established  and 
used  whenever  expedition  and  efficiency  of  traffic  will  thereby  be 
promoted;  and  if  difficulty  is  experienced  in  such  through  rout- 
ing notice  thereof  shall  by  carriers  or  shippers  or  both  be  given 
at  once  to  the  Director  by  wire." 

No  doubt  in  detailed  furtherance  of  this  general  order,  the 
directions  of  December  81,  1917,  regarding  this  particular 
through  routing  and  trackage  arrangement,  were  promulgated. 

Conclusions 

Turning,  then,  to  the  question  particularly  before  this  CJommis- 
sion  in  relation  to  the  Port  Morris^Bay  Hidge  operation,  I  am  of 
the  opinion  that  the  forgoing  summary  of  the  constitutional  prin- 
ciples which  seem  to  be  derivable  from  the  decided  cases  leads  to 
the  following  conclusions : 

(1)  The  President  was  fully  empowered,  both  by  act  of  Con- 
gress and  by  inherent  ^'  war  powers,"  to  '^  take  possession  and 
assume  control  of,  and  operate"  the  railroad  transportation 
systems  of  the  country. 

(2)  In  so  doing,  the  President,  through  the  Director-General 
of  Railroads  and  such  subordinates  and  assistants  as  the  Director- 
General  may  select,  is  empowered  to  bring  about  tike  operation  of 
the  railroads  in  such  a  way  as  will  best  utilize  them  for  the  trans- 
portation of  troops,  munitions,  and  supplies.  To  this  end,  he  is 
empowered  to  exclude  other  traffic,  passenger  or  freight,  from  the 
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railroads  or  any  part  of  them,  so  far  as  seems  necessary  in  order 
to  have  the  functions  of  war  transportation  most  quickly  and 
adequately  fulfilled.  Ordinary  traffic  and  ordinary  "peace" 
uses  of  railroads  may  be  subordinated  and  required  to  await  the 
passing  of  the  military  exigency.  To  the  same  end,  the  Director- 
General  has  plenary  power  to  disregard  usual  routings,  distinc- 
tions as  to  ownership  of  tracks  or  equipment,  and  the  like,  and 
establish  such  through  operation,  over  whatever  lines  and  with 
whatever  available  rolling-stock  and  employees,  as  shall  seem  to 
him  to  afford  the  most  expeditious  transportation  for  troops  and 
essential  supplies. 

(3)  Neither  the  Congress  nor  the  inherent  powers  of  the  Com- 
mander-in-Chief have  yet  vested  the  President  or  his  Director- 
General  with  authorily  to  do  essentially  more  than  this.  Quesr 
tions  of  the  compensation  to  be  paid  to  the  owners  of  property 
taken  for  war  purposes  are  legislative  and  judicial,  not  executive, 
and  I  do  not  believe  that  anything  has  yet  been  done  which  em- 
powers the  President  or  the  Director-General  to  fix  compensation 
to  be  paid  to  the  owners  of  the  railroad  properties  for  the  rental 
or  use  of  their  lines  or  the  damage  they  are  to  be  deemed  to  have 
sustained  therefrom.*  Those  questions  as  to  these  railroads,  even 


*0f  Bigniflcance  in  this  connection  is  the  information  conveyed  by  an 
AsBociated  Press  dispatch  from  Washington  under  date  of  January  twenty- 
eighth:  "  Because  of  the  importance  of  the  question  to  all  railroads  in 
adjusting  the  amount  of  compensation  which  they  will  receive  under  Gk>yem- 
ment  operation,  the  Supreme  Court  was  asked  to-day  to  give  an  early  opinion 
in  the  suit  of  the  Baltimore  and  Ohio  Railroad  against  the  Western  Union 
Telegraph  Company,  involving  an  interpretation  of  the  Interstate  Commerce 
Commission  orders  which  fbi  the  basis  of  pay  for  exchange  of  services  belTween 
railroads  and  telegraph  companies.  In  the  lower  court  the  Western  Union 
was  restrained  from  violating  a  contract  made  with  the  Baltimore  and  Ohio 
in  1887  providing  for  the  use  of  the  railroad  company's  right  of  way  by  the 
tdegttLph  company's  lines  and  for  the  exchange  of  services  between  them. 
The  telegraph  company  refused  to  transmit  messages  on  the  agreed  terms, 
asserting  that  the  Commission's  order  interfered."  Evidently  there  is  not 
universality  of  view  that  even  questions  as  to  the  amount  of  compensation 
to  be  paid  by  the  Government  to  the  carriers,  or  compensation  inter  se,  are 
to  be  resolved  by  the  ready  method  of  application  to  the  Director  General. 
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in  war-time,  are  in  tbe  last  analysis  determinable  pursuant  to 
ordinary  rules  of  private  and  public  right,  through  such  machin- 
ery as  the  Constitution  or  the  Congress  may  establish  for  the 
purpose.  Congress  may,  and  probably  will,  legislate  on  the  sub- 
jecty  declare  the  basic  plan  of  the  carriers'  compensation,  author- 
ize adjustment  of  the  matter  by  agreement  where  possible,  and 
perhaps  set  up  some  special  machinery  for  the  determination  of 
claims  not  thus  adjusted,  as  is  contained  in  the  Administration 
bill.  Pending  such  an  enactment,  however,  I  do  not  believe  the 
President  or  the  Director-General  has  been  vested  with  authority 
to  determine  any  of  these  legislative  matters,  or  any  matter  relat- 
ing to  the  ordinary  rights,  franchises,  operations,  and  arrange- 
ments of  the  carriers  between  themselves,  except  to  the  extent  that 
operation  may  be  controlled  and  service  adjusted  so  as  to  best 
serve  the  war  needs. 

State  Laws  Still  Applicable  to  the  Proposed  Agreement 

(4)  From  this  I  conclude  that  the  Director-General  had  power 
to  require  the  New  York,  New  Haven  and  Hartford  Railroad 
Company,  the  Long  Island  Railroad  Company,  and  the  New 
York  Connecting  Railroad  Company,  to  establish  through  opera- 
tion from  Port  Morris  to  Bay  Ridge  and  continue  it  during  the 
war.  For  this,  no  agreement  between  the  companies  is  requisite ; 
it  arises  from  Federal  mandate.  The  rates  to  be  charged  by  the 
companies  for  privately-owned  freight  carried  over  this  new 
through  route,  and  the  compensation  to  be  paid  to  any  of  the 
companies  by  the  National  Government,  remain  for  l^slative 
and  judicial  consideration.  No  power  to  determine  these  mat- 
ters, or  the  payment  which  one  carrier  shall  make  to  another,  has 
yet  been  vested  in  the  Director-General,  although  of  course  it  is 
entirely  competent  for  the  carriers  to  agree  that  the  amount  or 
basis  of  such  payment  to  be  inserted  in  the  proposed  agreement 
shall  be  determined  for  them  by  the  Director-General.  I  am 
of  the  opinion  that  no  power  to  fix  rates,  interstate  or  intrastate, 
has  yet  been  conferred  by  Congress,  and,  independently  of  such 
submission  and  consent  by  the  carriers,  no  power  to  fix  the  comnen- 
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Bation  of  the  carriers  inter  se  or  other  terms  of  any  trackage  agree- 
ment the  companies  may  see  fit  to  make.  These  matters  remain 
subject  to  the  nsual  l^slative  power  and  policy  of  the  United 
States  and  the  several  States;  train  operation  and  service  for  war 
purposes  have  been  committed  to  the  Director-General  and  his 
subordinates. 

Insteumbntautibs  at  the  Command  of  the  Dieeotoei- 

Geneeal 

(5)  The  Director-General  may  exercise  his  powers  through 
such  assistants  and  auxiliaries  as  he  may  determine  and  designate. 
He  may  act  in  part  through  existing  officials,  boards  and  com- 
mittees brought  into  being  by  the  railroad  corporations  prior  to 
December  28,  1917 ;  he  may  utilize,  and  act  through,  the  members 
and  staffs  of  the  Interstate  Commerce  Commission  and  the  var- 
ious State  Commissions.  He  has  in  fact  been  proceeding  along 
both  these  lines,  and  has  thus  gained  the  benefit  of  existing  or- 
ganizations and  accumulated  data  and  experience  on  both  the  car- 
riers' and  the  public's  side  of  railroad  matters.  Except  in  so  far  as 
concerns  the  movement  of  trains  and  the  adjustment  of  traffic 
methods  to  meet  the  Nation's  emergency,  the  transportation  affairs 
of  the  companies,  including  rates,  service  to  private  consignees, 
adequacy  of  facilities  and  the  like,  remain  in  the  hands  of  the  com- 
panies themselves  and  remain  likewise  subject  to  the  ordinary 
regulative  authority,  Federal  and  State,  in  the  public  interest. 
Congress  may  confer  on  the  Director-General,  the  Interstate  Com- 
merce Commission,  or  even  the  State  Commissions,  additional 
powers,  legislative  in  character  and  adapted  to  the  present  emer- 
gency. Until  this  is  done,  the  usual  powers  of  the  Interstate  Com- 
merce Commission  and  the  State  Commissions  continue  unim- 
paired, except  as  to  such  matters  as  directly  or  indirectly  involve 
the  objects  specified  in  the  act  of  August  29,  1917,  and  the  Presi- 
dential proclamation.  As  to  the  matters  so  specified,  the  military 
mandate  of  the  Executive  would,  unless  otherwise  directed  by  the 
Executive,  ipso  facto  supersede  or  be  paramount  to  any  provision 
of  State  laws  or  Commission  orders  r^ulating  privately-operated 
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railroads.  As  to  matters  outside  of  the  military  necessity,  I  do 
not  believe  that  the  Executive  power  could  authorize  the  disr^ard- 
ing  of  State  regulative  measures.  In  point  of  fact,  the  Presidential 
proclamation  thus  explicitly  recognizes  and  sanctions  the  continu- 
ing effect  of  existing  statutes  and  Commission  orders:  '^  Until  and 
except  so  far  as  said  Director  shall  from  time  to  time  otherwise  by 
general  or  special  orders  determine^  such  systems  of  transporta- 
tion shall  remain  subject  to  all  existing  statutes  and  orders  of 
the  Interstate  Commerce  Commission,  and  to  aU  statutes  and 
orders  of  regulating  commissions  of  the  various  states  in  which 
said  systems  or  any  part  thereof  may  be  situated.  But  any  orders, 
general  or  special,  hereafter  made  by  said  Director,  shall  have 
paramount  authority  and  be  obeyed  as  such." 

It  is  at  least  true,  therefore,  that  this  agreement  should  be  sub- 
mitted for  the  approval  required  by  the  State  laws,  for  the  reason 
that  the  Director-General  has  not  undertaken  to  order  otherwise. 

XJndimiiyished  Powers  of  the  State 

(6)  As  to  the  proposed  agreement  of  the  companies  for  track- 
age rights  and  compensation  inter  se,  I  am  of  the  opinion,  how- 
ever, that  any  such  agreement  falls  within  the  scope  of  the  un- 
diminished power  of  the  State  over  its  franchises  and  corporate 
creatures.  The  compensation  to  be  paid  by  the  National  Govern- 
ment for  its  use  of  the  through  facilities  will  be  determined  in 
such  manner  as  the  Congress  will  prescribe,  but  if  the  companies 
establish  a  general  through-trai&c  agreement,  I  think  there  can  be 
no  doubt  that,  under  the  terms  of  the  Presidential  proclamation 
of  December  26,  1917,  or  irrespective  of  those  terms,  the  agree- 
ment which  these  companies  are  negotiating  should  be  submitted 
for  approval  of  this  Commission  and  will  have  no  validity,  force 
or  effect  until  so  submitted  and  approved.  I  do  not  believe  that 
the  Director-General  would  have,  imder  the  Presidential  procla- 
mation or  any  authority  yet  delegated  by  the  Congress,  power 
to  take  this  proposed  agreement  out  of  the  operation  of  the  State 
laws  and  policy.  I  do  not  believe  that  anything  has  taken  place 
to  supersede  the  necessity  of  Commission  action  as  to  a  proposed 
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voltmtary  agreement  of  carriers  inter  se,  as  to  the  operation  of  a 
railroad  located  wholly  within  the  city  of  New  York,  for  the 
carriage  of  the  freight  of  ordinary  consignees  pursuant  to  pub- 
lished tariffs,  the  duration  of  such  agreement  to  be  for  a  period 
considerably  in  excess  of  any  probable  duration  of  the  war. 

O0BRBNT  Discussion  in  Washington 

For  the  information  of  members  of  the  Commission,  I  may  say 
that  I  have  recently  been  in  Washington  and  have  conferred  on 
the  general  subject  with  members  of  the  Interstate  Commerce 
Commission,  including  Commissioner  Anderson,  the  distin- 
guished member  of  the  Boston  Bar  who  is  understood  to  have 
taken  a  principal  part  in  the  drafting  of  the  proclamation  of 
December  26,  1917,  and  the  Administration  bill  now  pending  in 
Congress  with  the  general  approval  of  the  Director-General.  I 
was  also  present  one  of  the  days  on  which  Commissioner  Ander- 
son was  under  examination  by  the  Senate  committee  on  interstate 
commerce  concerning  the  proclamation  and  bill,  and  had  the 
benefit  of  hearing  the  questions  and  comments  of  Senators  Cum- 
mins, Underwood,  Fomerene  and  other  eminent  Congressional 
authorities  on  the  "commerce  clause"  of  the  Federal  Constitu- 
tion. I  have  also  been  in  touch  with  members  of  the  Legislative 
committee  of  the  National  Association  of  Railroad  and  Public 
Utility  Commissioners,  who  have  been  much  in  Washington 
lately  and  had  a  conference  a  few  days  since  with  Director^ 
General  McAdoo.  It  is  my  information  that  in  this  conference 
the  Association's  Legislative  committee  were  assured  by  the 
Director-General  that  he  desires  the  fullest  aid  and  cooperation  of 
the  State  Fublic  Service  Commissions  and  has  no  thought  of  un- 
dertaking to  suspend  or  supersede  their  exercise  of,  or  the  rail- 
road corporations'  compliance  with,  the  r^ulatory  powers  hitherto 
vested  in  these  State  bodies,  respecting  the  rates^  franchises, 
and  rights  of  the  railroad  corporations.  Testimony  given  by 
the  Director-General  before  the  Senate  and  House  committees 
<m  interstate  commerce  a  few  days  later  leaves  a  d^ree  of  doubt 
whether  the  Director^General  has  so  broadly  conceived  the  con- 
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tinued  exercise  of  the  regulatory  powers  and  duties  of  the  Inter- 
state Commerce  Commission  and  the  State  Commissions.  In  the 
forgoing  communication,  I  have  not  undertaken  to  state  the 
views  of  any  of  those  with  whom  I  have  talked,  or  any  consensus 
of  opinion  reached  in  Washington ;  I  have  only  set  forth  my  own 
conclusions  from  the  decided  cases,  with  the  aid  and  benefit  of 
the  discussions  which  have  been  currently  taking  place  in 
Washington. 

State  Coopebatiow  with  the  Dieector-Genebai* 

Two  things  remain  with  propriety  to  be  said :  In  the  first  place, 
this  is  no  time  for  controversy  or  joinder  of  issue  as  to  the 
respective  confines  of  Federal  and  State  power.  Any  present 
inquiry  as  to  the  scope  of  the  powers  thus  far  vested,  or  to  be 
vested,  in  the  President  and  Director-General  of  Railroads  and 
the  effect  of  those  powers  upon  the  established  public  policy  of  the 
several  States,  involves  no  suggestion  of  the  hampering  of  the 
Director-General  in  the  great  task  to  which  the  emergency  has 
summoned  him.  Upon  the  part  of  each  and  all  of  the  State  regu- 
lative agencies,  there  has  been  manifested  only  a  desire  to 
cooperate  and  help,  and  to  place  at  the  command  of  the  Director- 
General  the  existing  staffs  and  powers  of  the  State  Commissions, 
to  be  utilized  by  him  in  any  needful  way,  even  as  he  has  wisely 
utilized  the  staffs  and  the  experience  of  existing  railroad  organiza- 
tions. The  instinctive  patriotism  of  those  trained  in  public 
service  will  dictate  cooperation  on  their  part  with  Federal 
authorities;  and,  in  case  differences  of  opinion  develop  as  to  the 
constitutional  aspects  of  anything  deemed  vital  to  the  prosecution 
of  the  Nation's  task,  there  will  be  broad  willingness  to  subordinate 
independent  judgment  for  'the  time  being  to  the  views  of  the  Presi- 
dent and  his  assistants  in  the  great  work  of  "  directing  and  employ- 
ing the  common  strength  "  for  war.  Fortunate  indeed  will  it  be 
if  those  who  ordinarily  have  represented  the  forces  of  opposition 
to  public  control  come  now  to  act  with  equal  deference  to  the 
paramount  need.  Those  who  would  clamorously  insist  now  upon 
meticulous  observance  of  the  ordinary  confines  of  governmental 
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action  should  recall  for  guidance  the  historic  language  of  Chief 
Justice  Chase',  in  speaking  of  another  era  of  war:  "  The  time 
was  not  favorable  to  considerate  reflection  upon  the  constitutional 
limits  of  l^islative  power  or  executive  authority.  If  power  was 
assumed  from  patriotic  motives,  the  assumption  found  ready 
justification  in  patriotic  hearts.  Many  who  doubted  yielded  their 
doubts;  many  who  did  not  doubt  were  silent." 

At  the  same  time,  in  dealing  even  with  the  supreme  tasks  of 
the  war,  it  is  practicable  to  take  care  that  the  channels  and  con- 
cepts of  official  action  shall  not  needlessly  be  made  such  as  to  do 
violence  to  fundamentals  of  our  policy.  There  is  danger  lest  these 
bases  of  tibe  protection  of  public  interests  be  unnece&sarily  sacri- 
ficed, or  the  opportunity  utilized  to  do  them  irreparable  harm. 
The  present  inquiry,  therefore,  is  directed  to  the  wholesome  task 
of  ascertainment  whether  such  powers  have  been,  or  should  be, 
conferred  and  exercised  as  would  result  in  the  summary  aban- 
donment of  the  progress  made  in  regulative  matters  during  the 
hard  struggle  of  the  past  thirty  years  and  leave  much  of  the  con- 
test for  the  public  right  to  be  fought  all  over  again,  once  the  rail- 
roads are  returned  to  private  operation,  should  that  time  come,  at 
the  end  of  the  war  or  afterwards.  For  example,  irrespective  of 
any  question  of  the  power  of  the  Director-General  to  suspend  the 
operation  of  State  laws,  would  it  not  be  preferable  that  even  as 
to  the  formal  and  highly  technical  matter  of  the  filing  of  tariffs, 
existing  methods  for  the  public  protection,  carefully  built  up 
over  a  long  period  of  years,  should  be  continued,  rather  than  that 
so  much  of  progress  should  be  discarded  ?  The  State  Commissions, 
even  as  the  Interstate  Commerce  Commission,  can  make  available 
to  the  Director-General  a  wealth  of  information  and  a  kind  of 
assistance,  as  to  local  conditions  and  operating  possibilities,  such 
as  he  could  procure  from  no  other  source.  In  the  second  place, 
it  would  be  a  rash  counsellor  who,  at  the  opening  of  such  a  strug- 
gle as  that  in  which  this  Nation  is  now  preparing  to  engage, 
would  undertake  to  indicate  the  metes  and  bounds  of  the  "  wnr 
powers  "  of  cither  the  President  or  the  Congress,  or  to  say  that 
Jmy  particular  method  of  employing  and  directing  "  the  common 
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strength  "  will  not  be  later  found  to  be  essential  to  the  carry- 
ing on  of  the  war.  It  is  by  no  means  inconceivable  that  with 
respect  to  many  matters,  including  all  aspects  of  railroad  opera- 
tion and  finance,  the  Congress  will  make  President  Wilson  vir- 
tually a  dictator,  as  it  did  Abraham  Lincoln.  In  the  ultimate 
analysis,  there  may  be  no  limitations  on  the  power  of  government 
to  do  what  s^ms  most  in  tibe  interest  of  the  common  cause,  and 
dire  need  and  new  conditions  may  not  improbably  make  short 
shrift  of  existing  precedents  and  concepts.  But  as  matters  stand 
to-day,  I  have  confidence  in  the  correctness  of  the  conclusions 
hereinbefore  set  out. 

I  return  to  you  herewith  the  papers  transmitted  by  the  secre- 
tary, and  suggest  that  the  railroad  companies  concerned  be 
advised  of  the  view  of  the  Commission  that  the  agreement  referred 
to  should  be  speedily  completed  and  submitted  for  the  approval 
of  this  Commission,  pursuant  to  section  54  of  the  Public  Service 
Commissions  Law,  such  agreement,  any  action  of  the  Commission 
thereon,  and  all  operation  thereunder,  to  be  specifically  made  sub- 
ject to  all  lawful  orders  and  directions  of  the  President  and 
Director-Gteneral  during  the  period  of  the  war. 
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Petition  of  Cabbiebs  foe  Relief  from  the  Provisions  of  Sec- 
tion 36  of  the  Public  Service  Commissions  Law,  as  Amended 
by  Act  Approved  June  9,  1917,  so  as  to  Permit  Ordinary 
Changes  in  Kates  Pending  Action  upon  Applications  for  Relief 
from  the  Provisions  of  Said  Section 

Case  No.  6072 

(Public  Sendee  Coinmissioii,  Second  District,  August  14,  1017) 

Freight  rate  cfaanges  for  conyenienoe  of  cairien. 

Common  carriers  operating  within  the  Second  District  applied  through 
their  joint  agent  for  leave  to  make  incidental  rate  changes  where 
such  action  wiU  be  obviously  for  the  convenience  of  the  public  and 
themselves. 

By  the  Commission. —  IJpon  application  of  the  carriers  oper- 
ating within  the  jurisdiction  of  this  Commission,  filed  Augnst  4, 
1917,  by  C.  C.  McCain,  their  joint  agent,  it  appearing  to  the 
Commission  that  the  convenience  of  the  carriers,  the  public,  and 
the  Commission  will  be  better  served  by  granting  the  relief  prayed 
for  in  said  application,  therefore,  it  is  ordered 

1.  That  as  to  and  confined  in  all  cases  to  freight  rates  which 
are  included  in  and  covered  by  applications  for  relief  from  the 
provisions  of  section  36  of  the  Public  Service  Commissions  Law 
of  the  State  of  New  York,  as  amended  by  act  approved  June  9, 
1917,  that  were  filed  with  the  Commission  on  or  before  August  4, 
1917,  and  until  such  applications  including  and  covering  such 
freight  rates  have  been  passed  on  by  the  Commission,  carriers  may 
file  with  the  Comniission,  in  the  manner  and  form  prescribed  by 
law  and  by  the  Commission's  regulations,  such  changes  in  rates  as 
occur  in  the  ordinary  course  of  their  business,  continuing  higher 
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rates  at  intermediate  points,  and  through  rates  higher  than  the 
combination  of  intermediate  rates,  providing  that  in  so  doing 
the  discrimination  against  intermediate  points  is  not  thereby 
increased. 

2.  That  as  to  and  confined  in  all  cases  to  freight  rates  which 
are  included  in  and  covered  by  applications  as  hereinbefore 
described,  carriers  may  file,  in  the  manner  and  form  prescribed  by 
law  and  by  the  Commission's  regulations,  changes  in  rates  under 
the  following  conditions,  although  the  discrimination  against 
intermediate  points  is  thereby  increased: 

Sec.  1.  A  through  rate  which  is  in  excess  of  the  aggregate  of 
the*  intermediate  rates  lawfully  published  and  filed  with  the  (Com- 
mission may  be  reduced  to  equal  the  sum  of  the  intermediate  rates. 

Sec.  2.  Where  a  through  rate  has  been,  or  is  hereafter,  reduced 
under  the  authority  of  section  1  of  this  order,  carriers  maintaining 
through  rates  via  other  routes  between  the  same  points  may  meet 
the  rate  so  made  by  the  route  initiating  the  reduction. 

Sec.  3.  Where  a  reduction  is  made  in  the  rate  between  two 
points  under  the  authority  of  section  1  of  this  order,  such  reduc- 
tion may  extend  to  all  points  in  the  group  which  take  the  same 
rates  as  does  the  point  from  or  to  which  the  rate  has  been  reduced. 

Sec.  4.  Where  through  rates  are  in  effect  which  exceed  the 
lowest  combination  of  rates  lawfully  published  and  filed  with  the 
Commission,  carriers  may  correct  said  through  rates  by  reducing 
the  same  to  equal  such  lowest  combination. 

Sec.  5.  A  longer  line  or  route  may  reduce  the  rates  in  eflFect 
between  the  same  points  or  groups  of  points  to  meet  the  rates  of  a 
shorter  line  or  route  when  the  present  rates  via  either  line  do  not 
conform  to  section  36  of  the  Public  Service  Commissions  Law, 
under  the  following  circumstances : 

(a)  Where  the  longer  line  is  meeting  a  reduction  in  rates 
initiated  bv  the  shorter  line. 

(b)  Where  the  longer  line  has  not  at  any  time  heretofore  met 
the  rates  of  the  shorter  lina 

Sec.  6.  A  newly  constructed  line  publishing  rates  from  and  to 
its  junction  points  under  the  authority  contained  in  paragraph  (b) 
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of  section  5,  may  establish  from  and  to  its  local  stations  rates  in 
harmony  with  those  established  from  and  to  junction  points. 

Sec.  7.  Carriers  whose  rates  between  certain  points  do  not 
conform  to  section  36  of  the  Public  Service  Commissions  Law, 
which  rates  have  been  made  lower  than  rates  at  intermediate  points 
to  meet  the  competition  of  water  or  rail-and-water  carriers  between 
the  same  points,  may  make  such  further  reductions  in  rates  as  may 
be  required  to  continue  to  effectively  meet  the  competition  of  rail- 
and-water  or  all-water  lines. 

Sec.  8.  Where  rates  are  in  effect  from  or  to  a  point  that  are 
lower  than  rates  effective  from  or  to  intermediate  points,  carriers 
may  extend  the  application  of  such  rates  to,  or  establish  rates  made 
with  relation  thereto  at,  points  on  the  same  line  adjacent  or  in  close 
proximity  thereto,  provided  that  no  higher  rates  are  maintained 
from  and  to  points  intermediate  to  the  former  point  and  the  new 
point  to  which  the  application  of  the  same  or  relative  rates  has 
been  extended. 

See.  9.  Where  there  is  a  rate  on  a  commodity  from  or  to  one 
or  more  points  in  an  established  group  of  points  from  and  to  which 
rates  are  ordinarily  the  same,  but  the  rate  on  the  said  commodity 
does  not  apply  at  all  points  in  the  said  group,  such  rate  may  be 
made  applicable  to  or  from  all  of  such  other  points. 

Sec  10.  Where  there  is  a  definite  and  fixed  relation  between 
the  rates  from  and  to  adjacent  or  contiguous  groups  of  points,  and 
the  rates  to  or  from  one  of  said  groups,  are  changed,  corresponding 
changes  may  be  made  in  the  rates  of  the  other  groups  to  preserve 
such  relation. 

Sec.  11.  In  cases  where  no  through  rates  are  in  effect  via  the 
various  routes  or  gateways  between  two  points,  and  the  combination 
of  lawfully  published  and  filed  rates  via  one  gateway  makes  less 
than  the  combination  via  the  other  gateways,  a  through  rate  may 
be  established  on  the  basis  of  the  combination  via  the  gateway 
over  which  the  lowest  combination  can  be  made,  and  made  appli- 
cable via  all  gateways. 

Sec.  12.    In  cases  where  through  rates  are  in  effect  between  two 

points,  via  one  or  more  routes  or  gateways,  which  are  higher  than 
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the  combination  of  lawfully  published  and  filed  rates  via  one  of 
these  gateways,  different  carload  minima  being  used  on  opposite 
sides  of  the  gateway,  a  through  rate  may  be  established  equal  to  the 
lowest  combination  of  lawfully  published  and  filed  rates,  using 
the  higher  of  the  carload  minima  but  continuing  the  present  higher 
through  rate  if  based  upon  a  lower  carload  minimum. 

The  Commission  does  not  hereby  approve  any  rates  that  may  be 
filed  under  this  authority,  all  such  rates  being  subject  to  protest, 
suspension,  complaint,  investigation,  and  correction  if  considered 
to  be  in  conflict  with  any  of  the  provisions  of  the  laws  of  the  State 
of  New  York. 

8.  That  when  the  Commission  passes  upon  any  application  for 
relief  from  the  provisions  of  section  36  of  the  Public  Service  Com- 
missions Law,  as  amended  by  act  approved  June  9,  1917,  with 
respect  to  the  rates  referred  to  herein,  the  order  issued  with  rela- 
tion thereto  will  automatically  cancel  the  authority  herein  granted 
as  to  the  rates  covered  and  affected  by  such  order. 


In  the  Matter  of  the  Complaint  of  Samxjei.  G.  Tbact,  M.  D.,  of 
New  York  City,  against  New  York  Telephone  Company  as  to 
Disputed  Number  of  Calls ;  that  Itemized  Bills  Be  Furnished  on 
Request;  that  Complainant  May  Elect  to  Have  a  Coin-box 
Telephone  Furnished 

Case  No.  5964 

(Public  Service  Commission,  Second  District,  September  11,  1917.) 

Where  the  telephone  company  haf  endeavored  to  use  a  recording  method  in 
good  faith  the  Commistion  wiU  permit  the  matter  to  reft  for  a  longer 
time  until  the  proper  folution  pretentf  itfelf . 

The  New  York  Telephone  Company  sends  to  its  subscribers  an  unitem- 
ized  monthly  bill  for  local  calls  within  New  York  city.  The  question 
herein  is  whether  such  bills  are  reasonably  correct  in  their  totals.  In 
the  present  case  Dr.  Tracy  asks  either  that  the  telephone  company  be 
required  hereafter  to  submit  itemized  bills  showing  all  details,  or  that 
the  company  install  a  coin-box  or  prepayment  telephone  in  place  of  the 
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ordinary  form  of  inBtnunent  that  Ib  fumiBhed  to  private  telephone  Bub- 
scribers.  After  diBcuBsing  at  Bome  length  the  propoBition  advanced  by 
the  petitioner  the  CommisBion  decided  that  under  all  the  facts  and  cir- 
GiuttBtances  the  telephone  company  haa  always  tried  to  avail  itself  of  the 
best  appliances  to  be  had,  and  its  failure  to  afford  entire  satisfaction  in 
the  matter  of  showing  the  correctness  of  charges  is  because  of  the  defects 
in  existing  registering.  For  this  reason  the  Ck>mmission  decides  to  allow 
the  whole  matter  to  rest  where  it  is  for  a  while  longer  until  some  better 
Bolution  than  any  which  has  yet  been  proposed  presents  itself. 

Emmet,  Commissioner. —  The  question  whether  the  unitemized 
monthly  bills  which  the  New  York  Telephone  Company  sends  to 
its  subscribers  in  New  York  city  for  local  telephone  calls  are 
reasonably  correct  in  their  totals  was  inquired  into  rather  carefully 
by  the  Public  Service  Conmiission  of  the  Second  District  nearly 
two  years  ago,  in  connection  with  the  complaint  of  Leo  E.  Ostro 
against  the  New  York  Telephone  Company.  In  that  case,  as  in 
the  case  at  bar,  the  accuracy  of  the  telephone  company's  method 
of  recording  the  number  of  local  messages  used  by  its  subscribers 
was  sharply  challenged,  and  relief  was  sought  at  the  hands  of  the 
Commission  from  what  was  described  as  essentially  a  one-sided 
and  unfair  system  of  counting  these  calls.  Mr.  Ostro  asked  the 
Commission  to  determine  judicially  that  his  count,  rather  than 
that  of  the  telephone  company,  was  correct,  and  in  effect  to  render 
a  money  verdict  in  his  favor  covering  the  excess  charges  which  he 
said  had  been  extorted  from  him.  Dr.  Tracy's  prayer  for  relief 
is  somewhat  different.  He  asks  either  that  the  telephone  company 
be  required  in  the  future  to  submit  itemized  bills  showing  in  detail 
the  essential  facts  as  to  every  telephone  message  for  which  a  charge 
has  been  made,  or  as  an  alternative  that  it  be  ordered  to  install  a 
coin-box  or  prepayment  telephone  in  place  of  the  ordinary  form  of 
instrument  that  is  furnished  to  private  telephone  subscribers. 

Although,  as  we  have  said,  neither  of  these  specific  demands 
was  made  in  the  Ostro  case,  the  investigation  which  the  Commis- 
sion then  conducted  into  the  entire  subject  necessarily  involved, 
indirectly  at  least,  a  consideration  of  both  of  Dr.  Tracy's  suggested 
methods  of  dealing  with  the  problem.  That  investigation  satisfied 
the  Commission  that  the  percentage  of  errors  occurring  in  the  use 
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of  the  company 8  message  raster  system  was  very  slight  indeed  — 
probably  not  larger  than  1  per  cent  —  and  that  such  errors  as 
occurred  were  probably  due  less  to  technical  defects  in  the 
mechanism  employed  than  to  the  so-called  "human  element" 
which  of  necessity  enters  to  a  greater  or  less  degree  into  the  opera- 
tion of  any  mechanical  contrivance.  The  Commission  was  quite 
clear,  also,  that  it  possessed  no  power  to  determine  a  purely  money 
dispute  between  the  telephone  company  and  a  subscriber.  A  con- 
troversy of  that  kind  was  felt  to  be  entirely  a  matter  for  the  courts 
to  pass  upon.  An  order  was  accordingly  entered  denying  Mr. 
Ostro's  prayer  for  relief,  and  this  was  accompanied  by  a  memo- 
randum explanatory  of  the  Commission's  views  upon  the  main 
point  at  issue  —  the  accuracy  of  the  present  method  of  counting 
calls.  But  the  public  irritation  which  has  long  existed  in  r^ard 
to  this  subject  seems  never  to  have  died  down  entirely.  Informally 
and  by  correspondence  the  question  has  been  brought  to  the  Com- 
mission's attention  very  frequently  since  the  Ostro  case  was 
decided,  and  we  have  it  before  us  now,  in  Dr.  Tracy's  matter,  in 
a  very  concrete  form  indeed. 

Tinder  the  circumstances  we  do  not  feel,  merely  because  we 
passed  two  years  ago  on  some  of  the  questions,  involved  in  Dr. 
Tracy's  case,  that  the  whole  matter  should  now  be  dismissed  as  res 
judicata  on  the  strength  of  conclusions  we  then  came  to  in  regard 
to  the  Ostro  controversy.  The  very  large  number  of  people  who 
have  in  the  interval  been  writing  to  the  Commission  on  the  subject 
seem  to  be  entitled  —  particularly  when  we  consider  the  time  which 
has  elapsed  since  the  Ostro  decision  and  the  somewhat  different 
angle  from  which  the  problem  is  now  presented  to  us  —  to  ask  that 
we  shall  give  renewed  consideration  at  this  time  to  the  entire  ques- 
tion which  was  only  partially  before  us  in  the  earlier  proceeding. 
At  least  our  previous  investigation  should  be  brought  absolutely 
down  to  date.  The  two  constructive  suggestions  for  relief  which 
Dr.  Tracy  has  made  should  be  considered  upon  their  merits,  par- 
ticularly when  it  is  remembered  that  from  a  theoretical  standpoint 
the  complainant  in  this  case  must  be  regarded  as  absolutely  correct 
in  the  position  he  has  taken  upon  the  main  question  involved. 


Tbacy  V,  Xew  Yoek  Telephone  Co.  213 


Public  Service  Commission,  Second  District  [Vol.  14] 

For  it  ought  to  go  without  saying,  we  should  think,  that  the  pur- 
chaser of  any  ordinary  commodity,  who  has  been  in  the  habit  of 
receiving  bills  for  his  purchases  at  the  end  of  each  month,  is 
entitled  as  a  matter  of  course  to  itemized  bills  which  he  can  com- 
pare with  his  own  record  of  purchases  during  the  period  in  ques- 
tion. Only  when  it  appears  beyond  peradventure  that  some  over- 
whelming practical  objection  stands  in  the  way  of  following  what 
must  be  conceded  to  be  the  proper  practice  in  such  cases  should  this 
Commission  countenance  a  refusal  by  any  company  under  its 
jurisdiction  to  furnish  its  customers  with  itemized  bills  on  demand. 

After  a  very  careful  consideration  of  the  entire  subject,  we  feel 
that  this  is  one  of  the  situations  where  an  exception  ought  to  be 
made  to  the  usual  rule,  and  that  the  public  interest  not  only  would 
not  be  well  served,  but,  on  the  contrary,  that  it  would  be  affected 
very  injuriously  indeed,  if  itemized  monthly  bills  to  New  York 
telephone  subscribers  were  to  be  insisted  on  by  this  Commission. 
But  the  public  is  certainly  entitled  to  a  fairly  explicit  statement 
of  the  Commission's  reasons  for  coming  to  this  conclusion. 

We  shall  first  deal  with  Dr.  Tracy's  primary  suggestion  of 
relief:  that  hereafter  monthly  bills  be  submitted  in  itemized  form. 
We  have  inquired  into  what  the  adoption  of  this  plan  would  entail 
in  the  way  of  changes  in  the  present  business  methods  of  the  Wew 
York  Telephone  Company.  The  results  of  this  inquiry  seem 
interesting  enough,  and  material  enough  to  the  question  at  issue, 
to  warrant  our  setting  them  forth  briefly  in  this  memorandum. 
We  find  that  it  would  be  necessary,  if  itemized  monthly  bills  are 
to  be  rendered  to  every  telephone  subscriber  in  New  York  city,  for 
each  telephone  operator  to  write  out,  at  the  time  a  call  is  received, 
a  separate  ticket  showing  the  call  number  of  the  station  where  the 
message  originated,  the  subscriber's  station,  and  the  number  which 
was  called.  This  would  be  in  substitution  for  the  very  simple  thing 
which  the  operator  now  has  to  do,  of  recording  each  message  by 
merely  pressing  an  electric  button  connected  with  the  recording 
machine  as  soon  as  a  call  has  been  completed.  It  goes  without 
saying  that  the  performance  of  this  additional  labor  in  connection 
with  every  telephone  call  would  create  an  enormous  new  burden  in 
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handling  the  vast  telephone  business  in  New  York  city  and  place 
a  drag  upon  the  service  that  would  be  intolerable  to  most  telephone 
users.  There  are  now  about  240,000  message  rate  subscribers  in 
the  city.  These  message  rate  subscribers  send  about  2,500,000 
calls  per  working  day,  or  about  775,000,000  calls  a  year.  One  of 
the  first  consequences  of  the  change  in  method  would  be  that  the 
number  of  operators  at  the  switdiboards  would  have  to  be  tre- 
mendously increased.  This  would  necessarily  be  so,  since  the 
number  of  calls  which  each  operator  can  now  handle  would  of 
course  be  much  reduced  under  the  new  conditions.  Larger  switch- 
boards would  have  to  be  installed  if  more  operators  were  to  be 
stationed  at  them.  This  would  mean  that  larger  buildings  would 
have  to  be  employed  in  order  to  house  the  switchboards.  After 
the  tickets  had  been  made  out  by  the  operators,  they  would  all 
have  to  go  to  some  sort  of  accounting  center,  there  to  be  sorted 
according  to  the  numbers  where  the  calls  had  originated.  It  would 
be  necessary  then  to  send  them  to  another  billing  department  in 
order  that  clerks  might  prepare  lists  each  month  of  the  numbers 
called  by  each  particular  subscriber.  An  average  of  270  numbers 
each  month  would  have  to  be  listed  in  this  manner  to  each  of  the 
240,000  message  rate  subscribers  in  the  city  of  New  York.  Some 
of  these  subscribers  use  more  than  25,000  messages  a  month.  It 
is  significant  that  from  these  large  subscribers  no  complaint  against 
the  existing  practice  has  ever  been  received  by  the  Commission 
so  far  as  we  have  been  able  to  ascertain  from  an  examination  of 
our  records. 

From  all  of  which  it  must  appear  pretty  plainly  to  any  one  who 
gives  the  subject  a  moment's  consideration,  that  if  the  New  York 
Telephone  Company  should  ever  be  required  to  establish  a  system 
of  this  kind  for  the  purpose  of  satisfying  subscribers  that  th^  are 
not  being  overcharged  for  excess  calls,  it  could  only  be  done  by 
increasing  its  operating  expense  to  an  extent  which,  while  not 
susceptible  of  exact  estimate,  would  necessarily  be  staggering  in 
the  grand  totals  to  which  it  might  go.  In  the  long  run  the  tele- 
phone-using public  would  of  course  have  to  pay  for  this  in  increased 
rates.     There  can  be  no  escape  from  this  conclusion.     Any  sub- 
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Btantial  increase  in  operating  cost,  any  extravagance  in  operation 
by  a  public  utility  company,  must  in  the  end  reflect  itself  in  rates 
and  become  a  burden  upon  the  public  at  large.  And  the  changes 
here  suggested  would  be  an  extravagance  pure  and  simple,  because 
there  is  very  little  possibility,  so  far  as  we  can  see,  that  disputes 
between  subscribers  and  the  company  over  the  number  of  calls  used 
would  be  lessened  in  any  substantial  degree  by  what  is  now  being 
proposed.  Indeed,  there  is  a  strong  probability  that  many  more 
mistakes  in  message  counts  would  be  made  under  the  new  system 
than  under  the  old.  We  feel  that  this  would  probably  be  so  because 
our  recent  investigation  has  only  confirmed  us  in  the  view  expressed 
in  the  opinion  in  the  Ostro  case,  which  was,  that  the  mechanical 
arrangement  used  by  the  telephone  company  in  keeping  count  of 
calls  is  as  nearly  perfect  as  any  mechanical  contrivance  designed 
for  such  a  purpose  can  be  made  at  the  present  time.  We  believe, 
therefore,  that  to  the  extent  that  this  admirable  mechanism-is  being 
depended  upon  to  keep  an  absolutely  accurate  record  of  calls,  the 
interest  of  the  general  public  is  now  well  safeguarded.  Such  mis- 
takes as  occur  are  mostly  to  be  traced,  as  we  have  said,  to  careless- 
ness on  the  part  of  operators  and  employees  and  not  to  defects  in 
the  electrical  counting  device  by  means  of  which  the  company's 
record  of  calls  is  kept.  And  mistakes  of  this  kind  would  neces- 
sarily continue  to  be  made  under  any  registering  system  which 
depended  entirely  on  the  accuracy  of  the  people  operating  it.  To 
discard  the  present  electrical  device  entirely  would,  in  the  opinion 
of  the  Commission,  increase  rather  than  decrease  the  total  number 
of  errors  made. 

For  these  reasons  we  think  that  the  public  interest  would  not 
really  be  served  at  all  if  we  required  the  telephone  company  to 
install,  at  vast  expense,  a  counting  system  comprehensive  enough 
to  supply  each  subscriber  at  the  end  of  each  month  with  an  itemized 
bill.  On  the  contrary,  we  think  such  a  requirement  (involving,  as 
we  have  said,  a  probable  increase  in  the  cost  of  telephone  service  as 
well  as  in  the  number  of  mistakes  that  are  made)  would  be  more 
likely  to  appear  ultimately  as  an  imposition  upon  the  people  of 
the  city  than  as  a  benefit  conferred  upon  them* 
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The  suggestion  that  coin-box  or  prepayment  telephones  shall 
hereafter  be  used  in  place  of  the  ordinary  type  of  instrument  fur- 
nished to  private  subscribers  remains  to  be  considered.    Coin-box 
telephones  are,  of  course,  available  at  present  for  so-called  public 
and  semi-public  stations.    Their  use  has  been  limited  for  reasona 
which  we  shall  presently  mention.    But  doctors'  offices  are  among 
the  places  in  which,  under  the  present  rules,  a  coin-box  telephone 
may  be  installed,  and  the  company  has  offered  to  furnish  Dr.  Tracy 
with  one  of  these  instruments  under  its  customary  form  of  contract 
for  such  service.    Dr.  Tracy  has  been  unwilling  as  yet  to  accept 
it  upon  these  terms.    He  insists  that  it  be  given  him  upon  the  con- 
ditions applicable  to  ordinary  instruments  installed  in  private  sta- 
tions.   The  Commission  does  not  believe  that  the  general  installa- 
tion of  prepayment  telephones  would  be  desirable  in  a  city  like  Xew 
York.    The  information  which  we  have  on  the  subject  leads  us  to 
think  that  if  this  practice  were  followed  to  any  considerable  extent 
it  would  result  in  a  very  general  slowing-up  in  the  operation  of  the 
telephone  system.    When  coin-box  or  prepayment  instruments  are 
used,  the  operator  in  registering  a  local  call  must  either  deposit  the 
coin  or  return  it  to  the  subscriber  if  the  wrong  number  is  obtained. 
In  the  case  of  toll  calls,  the  operation  is  somewhat  more  compli- 
cated.   There  the  operator  has  to  return  the  original  coin  deposited 
and  collect  the  proper  toll  charge.    This  is  further  complicated  if 
there  should  happen  to  be  an  overtime  charge  on  a  toll  message. 
It  would  necessarily  follow,  therefore,  that  the  number  of  calls 
which  an  operator  could  properly  handle,  if  the  use  of  coin-boxes 
were  general,  would  fall  considerably  below  the  results  that  are  now 
attained  with  the  ordinary  type  of  telephone.     The  switchboard, 
under  the  new  arrangement,  would  have  to  be  larger  than  it  is  at 
present  in  order  to  serve  as  many  coin-box  telephones  as  it  now 
serves  instruments  of  the  usual  type.     The  coin-box  telephone  is 
more  expensive,  and  involves  more  equipment  on  the  switchboards 
than  is  the  case  with  ordinary  instruments.     There  would  be  an 
added  expense  for  interest  and  depreciation,  therefore,  in  connec- 
Mon  with  their  extensive  use.    This  increased  cost,  as  we  have  just 
pointed  out  in  another  connection,  would  in  the  long  run  have  to 
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be  borne  by  the  telephone-using  public  On  account  of  the  delicate 
type  of  the  coin-box  apparatus,  the  cost  of  maintenance  would  also 
be  heavily  increased.  The  coin-box  is  more  apt  to  get  out  of  order 
than  an  ordinary  instrument.  Again,  the  experience  of  the  tele- 
phone company  in  connection  with  coin-boxes  shows  that  extension 
stations  equipped  with  this  type  of  instrument  are  highly  unsatis- 
factory to  most  people  who  use  them.  It  is  easy  to  see  why  this 
should  be  so.  If,  while  an  incoming  call  is  being  answered  at  an 
extension  station,  another  person  goes  to  the  main  coin-box  station, 
deposits  money  in  it,  and  finds  that  the  line  is  in  use,  he  must 
either  lose  the  mon^  he  has  dropped  into  the  slot  or  else  be  sub- 
jected to  the  necessity  of  conducting  an  irritating  negotiation  with 
the  telephone  company  in  order  to  get  it  back.  Coin-boxes  will  not, 
the  Commission  is  reliably  informed,  work  successfully  on  party 
lines,  for  the  same  reason  that  has  been  mentioned  in  connection 
with  extension  stations.  If  at  a  time  an  instrument  on  a  party  line 
is  being  used  by  one  individual,  another  person  should  seek  to  make 
coincident  use  of  another  instrument  on  the  same  line,  and  should 
deposit  a  coin  in  it,  and  find  the  line  busy,  the  central  ofiice  oper- 
ator would  have  no  way  of  knowing  that  the  line  was  busy.  When 
she  deposited  the  coin  of  the  first  person  using  the  line,  she  would 
also  deposit  the  other  coin  in  the  other  coin-box.  In  the  case  of  toll 
calls  over  party  lines,  there  would  almost  certainly  be  a  dispute 
in  connection  with  practically  every  call.  For  example,  ten  cents 
might  be  deposited  at  one  station,  five  cents  at  the  other  station, 
and  the  oi)erator  in  such  a  case  would  have  no  way  of  telling  which 
of  the  individuals  at  these  two  stations  had  contributed  the  ten- 
cent  piece  and  which  the  five-cent  piece.  Finally,  the  coin-box 
requires  that  the  subscriber  or  patron  using  it  shall  always  have  a 
coin  available.  No  great  effort  of  the  imagination  is  needed  to 
conceive  of  occasions  upon  which,  under  such  circumstances,  tele- 
phone service  would  be  absolutely  denied  to  people  even  in  cases 
of  very  great  emergency. 

For  these  and  for  other  reasons  which  need  not  now  be  separately 
mentioned,  the  Commission  believes  that  aggravating  as  the  present 
billing  system  is  at  times,  and  unsound  as  it  may  seem  to  be  in 


218  State  Dbpabthent  Repobts 


[Vol.  14]  Public  Service  Commission,  Second  District 


theory,  it  had  better,  from  the  standpoint  of  the  public  —  which 
is  the  only  standpoint  we  are  now  considering  the  matter  from  — 
be  allowed  to  stand  for  a  while  longer.  The  remedies  proposed 
would  on  the  whole  be  worse  than  the  disease.  To  require  the  com- 
pany to  establish  either  a  new  accounting  system  that  would  be 
comprehensive  enough  to  enable  itemized  monthly  bills  to  be  fur^ 
nished  to  all  subscribers,  or  as  an  alternative  to  require  the  installa- 
tion of  coin-box  telephones  at  private  stations,  would  in  the  end, 
we  believe,  bring  about  a  less  efficient  form  of  telephone  service 
than  the  public  has  at  present  and  at  an  increased  cost  to  the 
public.  The  problem  is  a  complicated  one,  of  course,  and  nothing 
would  please  the  Commission  more  than  to  be  able  to  do  something 
helpful  toward  solving  it.  We  fully  understand  and  sympathize 
with  the  feelings  of  a  man  like  Dr.  Tracy,  who  thinks  he  knows 
exactly  what  messages  have  been  sent  over  his  private  instrument 
during  the  course  of  a  month,  yet  usually  finds  that  his  count 
varies  considerably  from  that  of  the  telephone  company,  and  is 
told,  when  he  complains  of  this  disparity,  that  unless  he  accepts 
the  telephone  company's  unitemized  figures  he  is  in  danger  of 
having  his  telephone  service  cut  off.  In  most  cases  of  this  kind 
it  is  of  course  true  that  the  telephone  has  been  open  to  more  or  less 
general  use  by  members  of  the  subscriber's  family,  by  his  servants, 
and  by  his  or  their  friends  and  visitors.  That,  as  we  understand 
it,  is  the  situation  in  the  case  of  Dr.  Tracy's  telephone.  Obvi- 
ously, there  is  always  the  possibility  in  such  a  case  that  no  precau- 
tions on  the  part  of  the  subscriber,  however  complete,  will  enable 
him  to  keep  a'  record  of  calls  that  is  comparable,  in  point  of 
accuracy,  with  a  record  honestly  kept  by  the  telephone  company. 
Dr.  Tracy  concedes  that,  as  we  understand  it.  Nor  does  he  surest 
that  there  has  been  any  deliberate  dishonesty  on  the  part  of  the 
telephone  company  in  keeping  a  record  of  his  calls.  The  fault, 
in  his  opinion,  lies  entirely  with  the  system;  and,  as  he  is  frank 
enough  to  say,  with  the  "  human  element "  involved  in  the  opera- 
tion of  this  system  rather  than  with  the  mechanism  employed. 
But  in  that  case,  as  we  must  again  point  out,  the  conclusion  is 
inevitable  that  the  trouble  would  increase  rather  than  diminish 
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if  the  remedy  which  he  suggests  were  applied  to  it  —  since  the 
"  human  element,"  with  all  its  attendant  hlunders,  would,  under 
the  new  order  of  things  which  he  suggests,  be  completely  in  control 
of  the  situation. 

Enough  has  been  said  to  show  the  utter  impossibility  of  arriving 
at  any  entirely  satisfactory  solution  of  such  a  problem  as  we  have 
been  considering  here,  at  the  present  time.  The  telephone  users  of 
New  York  city  may  at  least  rest  assured  that  the  Commission  will 
watch  the  situation  very  closely,  and  of  its  own  motion  do  from 
time  to  time  whatever  seems  from  the  standpoint  of  the  public 
to  be  appropriate  toward  correcting  the  conditions  of  which  Dr. 
Tracy  complains.  New  inventions  may  appear  which  will  sim- 
plify the  problem  somewhat.  Ways  of  increasing  the  efficiency 
of  the  company's  working  force  without  subjecting  the  general 
public  to  the  burden  of  sustaining  an  extravagantly  administered 
service  may  suggest  themselves.  The  possibility  of  accomplishing 
something  in  these  directions  will  constantly  be  borne  in  mind.  In 
this  connection  it  is  proper  to  say,  however,  that  so  far  as  the  Com- 
mission has  been  enabled  to  observe,  the  New  York  Telephone 
Company  has  always  tried  to  avail  itself  of  the  best  appliances 
that  are  to  be  had,  and  to  maintain  a  high  standard  of  efficiency 
in  the  conduct  of  its  business.  Its  failure  to  give  entire  satisfac- 
tion in  connection  with  the  matter  now  under  discussion  has  not, 
in  the  opinion  of  the  Commission,  been  due  to  any  desire  upon 
the  part  of  the  compai^y  to  maintain  a  registering  method  that  is 
only  partially  satisfactory  for  one  minute  longer  than  seems  nec- 
essary for  the  good  of  the  system  as  a  whole.  If  the  Commission 
did  not  believe  that  this  was  so,  it  would  regard  the  condition  of 
which  Dr.  Tracy  complains  as  intolerable,  and  would  be  willing 
to  go  to  almost  any  length  in  compelling  the  company,  at  whatever 
cost,  to  rectify  it  immediately.  Believing  it  to  be  so,  it  feels  that 
this  whole  matter  can  be  allowed  to  rest  where  it  is  for  a  while 
longer,  until  some  better  solution  than  any  which  has  yet  been 
proposed  presents  itself. 

Commissioners  Irvine  and  Carr  concur;  Chairman  Van  Sant- 
voord  and  Commissioner  Barhite  not  present 
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In  the  Matter  of  the  Application  of  the  New  Yobk  Centkai, 
Railboad  Compant  under  Section  55  of  the  Public  Service 
Commissions  Law  for  Authority  to  Issue  4^^  Per  Cent  Refund- 
ing  and    Improvement   Mortgage   Bonds   to  the   Amount   of 

$10,000,000 

Case  No.  5963 

In  the  Matter  of  the  Application  of  the  New  Yobk  Centbal 
Railboad  Company  for  Leave  to  Issue  Its  4^^  Per  Cent 
Refunding  and  Improvement  Mortgage  Bonds,  Series  A,  to  the 
Amount  of  $10,000,000;  to  Issue  and  Sell  Its  Promissory 
Notes,  Bearing  Interest  at  a  Rate  Not  Exceeding  5  Per  Cent 
Per  Annum,  and  to  Pledge,  as  Security  for  the  Payment  of 
Said  Notes,  Said  $10,000,000  of  Bonds  and  Also  $10,000,000 
Thereof,  the  Issue  of  Which  Was  Authorized  by  Order  of  the 
Commission  GPranted  April  26,  1917 

Case  No.  6182 

(Public  Service  Commission,  Second  District,  September  13,  1917) 

Application  of  New  York  Central  Railroad  Company  for  leave  to  issue  certain 
improvement  mortgage  bonds  and  promissory  notes. 

The  petitioning  corporation,  the  New  York  Central  Railroad  Company, 
on  its  own  application  was  authorized  to  issue  to  the  Guaranty  Trust 
Company  of  New  York,  as  trustee,  a  trust  agreement  under  date  of  Sep- 
tember 15,  1917,  to  secure  an  issue  of  certain  collateral  trust  gold  bonds, 
the  amount  of  said  issue  to  be  $15,000,000  at  face  value.  The  New  York 
Central  Railroad  Company  was  also  granted  permission  to  issue  its  prom- 
issory notes.  It  was  also  provided  that  if  any  bonds  shall  be  redeemed 
from  the  pledge  to  the  trustee  they  may  be  sold  by  the  railroad  company 
at  not  less  than  90%  of  their  face  value  and  interest.  In  this  case  the 
net  results  are  to  be  used  for  the  purposes  named  in  the  order. 

Papers  filed  in  Case  5963: 
Petition  filed  March  30,  1917. 

Report  of  Division  of  Steam  Roads  dated  April  30,  1917. 
Hearing  held  April  30,  1917. 

Report  of  Division  of  Capitalization  dated  April  20,  1917. 
Order  entered  April  26,  1917. 
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Papers  filed  in  Case  6182 : 

Petition  filed  August  28,  1917. 
Hearing  held  September  5,  1917. 

By  the  Commission. —  No.w,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  New  York  Central  Railroad  Company  is  hereby 
authorized  to  execute  and  deliver  to  the  Guaranty  Trust  Com- 
pany of  New  York,  as  trustee,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  New  York,  a  certain  trust 
agreement  to  be  dated  September  15,  1917,  to  secure  an  issue  of 
two  year  5  per  cent  collateral  trust  gold  notes,  a  copy  of  which 
indenture  has  been  filed  with  the  Commission  herein,  and  that  the 
form  thereof  so  filed  is  hereby  approved. 

2.  That  upon  the  execution  and  the  delivery  of  said  trust  agree 
ment  so  authorized  there  shall  be  filed  with  this  Commission  a 
copy  thereof  in  the  form  in  which  it  was  executed  and  delivered 
together  with  an  affidavit  by  the  president  or  other  executive  officer 
of  the  company  stating  that  the  indenture  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  the  Commission. 

3.  That  the  New  York  Central  Railroad  Company  is  hereby 
authorized  to  issue  $15,000,000  face  value  of  its  two  year  5  per 
cent  collateral  trust  gold  notes  to  be  dated  September  15,  1917, 
and  to  be  secured  by  the  aforesaid  trust  agreement,  which  notes 
may  be  sold  at  such  price  as  will  net  the  company  not  less  than  96 
per  cent  of  their  face  value  and  accrued  interest  —  or  $14,400,000. 

4.  That  said  notes  of  the  face  value  of  $15,000,000  so  author- 
ized, or  the  proceeds  thereof  to  the  extent  of  the  net  amount 
realized  from  their  sale,  viz.,  $14,400,000,  shall  be  used  solely  and 
exclusively  for  the  following  purposes : 

(a)  For  the  discharge  of  outstanding  promissory 
notes  dated  March  7  and  April  21,  1917,  aggregat- 
ing $5,000,000  and  $4,500,000  respectively,  or 
the  renewals  thereof   $9,500,000 

The  proceeds  of  which  were  used  for  the  purposes 
for  which  $10,000,000  face  value  of  bonds,  or  their 
proceeds,  were  authorized '  to  be  used  by  order  in 
Case  5963,  dated  April  26,  1917. 


222  State  Depaetment  Reports 


[Vol.  14]  Public  Service  CommiBsion,  Second  Difltrict 


(b)  For  expenditures  made  and  to  be  made  as 
authorized  in  clause  3  of  the  order  in  Case  5963, 

dated  April  26,  1917 $500,000 

(c)  For  expenditures  made  and  to  be  made  for 
additions  and  betterments  as  shown  in  an  exhibit 
filed  with  the  papers  in  this  proceeding  as  follows: 

1.  Expenditures    to    June    30, 

1917    $3,309,331  86 

2.  Proposed   expenditures    sub- 

sequent to  June  30,  1917.       6,790,668  64 


10,000,000 


$20,000,000 
Amount  unprovided  for $5,600,000 


6.  That  the  New  York  Central  Railroad  Company  is  hereby 
authorized  to  issue  $10,000,000  face  value  of  its  4^4  P^r  cent 
refunding  and  improvement  mortgage  bonds,  series  A,  under  a 
certain  deed  of  trust  or  mortgage  dated  October  1,  1913,  given  to 
the  Guaranty  Trust  Company  of  New  York,  as  trustee. 

6.  That  the  New  York  Central  Railroad  Company  is  hereby 
authorized  to  pledge  under  the  trust  agreement  referred  to  in 
clause  1  of  this  order  and  as  collateral  security  for  the  notes  aggre- 
gating $15,000,000  herein  authorized  to  be  issued,  the  $10,000,000 
of  bonds  of  series  A  the  issue  of  which  was  authorized  by  order 
in  Case  5963  dated  April  26,  1917,  and  the  $10,000,000  of  said 
bonds  the  issue  of  which  is  authorized  by  this  order. 

7.  That  when  said  bonds  pledged  under  said  trust  agreement 
as  aforesaid,  or  any  part  thereof,  shall  be  released  or  redeemed 
from  said  pledge,  they  may  be  sold  by  the  New  York  Central  Rail- 
road Company  at  such  price  as  will  net  the  company  not  less  than 
90  per  cent  of  their  face  value  and  accrued  interest,  and  the  pro- 
ceeds thereof  to  the  extent  of  the  net  amount  realized  from  their 
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sale,  viz.,  $18,000,000,  shall  be  used  solely  and  exclusively  for  the 
following  purposes: 

(a)  For  the  payment  of  an  equal  amount  of  said 
two-year  5  per  cent  collateral  trust  gold  notes, 
herein  authorized  to  be  issued,  to  the  aggregate 

amount  of    $15,000,000 

(b)  For  the  payment  of  the  balance  of  expendi- 
tures remaining  unprovided  for  by  the  sale  of  said 
notes  and  referred  to  in  clause  4  of  this  order,  not 

exceeding 5,600,000 

$20,600,000 


Amount  unprovided  for $2,600,000 


8.  That  clauses  2,  3  and  5  of  the  order  in  Case  5963  dated 
April  26,  1917,  are  hereby  modified  so  as  to  conform  to  and  be 
consistent  with  the  provisions  of  this  order. 

9.  That  the  New  York  Central  Railroad  Company  shall  for 
each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  sixty  days  from  the  end  of  such  period 
a  verified  report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
or  bonds  pledged  during  such  period  in  accordance  with  the 
authority  contained  herein. 

(b)  The  date  of  such  sale  or  pledging. 

(c)  To  whom  such  securities  were  sold  and  with  whom  such 
bonds  were  pledged. 

(d)  What  proceeds  were  realized  from  such  sale. 

(e)  The  principal  of  each  loan  for  which  such  bonds  are 
pledged. 

(f )  The  total  face  value  of  bonds  which  remain  pledged  as  col- 
lateral security  for  said  notes  on  the  closing  date  of  such  period. 

(g)  With  respect  to  subdivisions  (a)  and  (d)  of  clause  6  of 
this  order  there  shall  be  shown  in  detail  the  amount  expended 


224         State  Depaetment  Refobts 

[Vol.  14]  Public  Service  Commission,  Second  District 

of  the  proceeds  of  the  securities  herein  authorized  during  such 
period. 

(h)  With  respect  to  subdivisions  (b)  and  (c)  of  this  order 
there  shall  be  shown  in  detail  the  amount  expended  during  such 
period  of  the  proceeds  of  the  securities  herein  authorized,  and  the 
account  or  accounts  under  the  classification  of  investment  in  road 
and  equipment  of  steam  roads  to  v^hich  the  expenditures  for  such 
purposes  have  been  charged,  giving  all  details  of  any  credits  to 
road  and  equipment  in  connection  with  such  expenditures, 
together  with: 

1.  A  summary  of  the  expenditures  for  such  purposes  during  the 
period  covered  by  the  report. 

2.  A  summary  by  the  prescribed  accounts  showing  the  expendi- 
tures during  such  period. 

In  reporting  under  subdivision  (h)  of  this  clause,  sections  1 
and  2,  there  shall  be  further  shown  the  expenditures  of  the  pro- 
ceeds of  the  securities  herein  authorized  to  the  beginning  of  the 
period  reported  upon  and  a  total  showing  such  expenditures  to  the 
end  of  the  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said 
securities  shall  have  been  sold  or  disposed  of  and  the  proceeds 
expended  in  accordance  with  the  authority  contained  herein,  and 
if  during  any  period  no  securities  were  sold  or  disposed  of  or  pro- 
ceeds expended,  or  bonds  pledged,  the  report  shall  set  forth  such 
fact. 

10.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties and  to  pledge  bonds  is  upon  the  express  condition  that  the 
petitioner  accepts  and  agrees  to  comply  in  good  faith  with  the 
provisions  hereof  and  before  any  securities  are  issued  or  bonds 
pledged,  pursuant  hereto  and  within  thirty  days  of  the  service 
hereof,  the  said  company  shall  file  with  the  Commission  a  satis- 
factory verified  stipulation  over  the  signatures  of  its  president 
and  secretary  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  last  above  provided. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
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the  Commission  the  money  to  be  procured  by  the  issue  of  said 
notes  and  bonds  herein  authorized  is  reasonably  required  for  the 
purposes  specified  in  this  order  and  that  such  purposes  are  not  in 
whole  or  in  part  reasonably  chargeable  to  operating  expenses  or 
to  income. 


In  the  Matter  of  the  Complaint  of  Subsobibers  in  the  Town  of 
Abgyle,  Washington  County,  against  New  York  Telephone 
Company,  as  to  Toll  Charges  Being  Kecently  Imposed,  and  as 
to  Service 

Case  No.  5900 

(Public  Service  Commission,  Second  District,  September  18,  1917.) 

Hew  York  Telephone  Company  directed  to  do  away  with  a  discriminatioii 
against  its  subscribers  in  the  town  of  Argyll,  Washington  county. 

For  many  years  prior  to  November  16,  1916,  the  telephone  subscribers 
in  the  town  of  Argyle,  Washington  county,  N.  Y.,  enjoyed  unlimited 
service  in  what  is  known  as  the  Glens  Falls  district.  The  number  of 
subscribers  in  this  district  on  January  1,  1916,  was  4802.  On  November 
15,  1916,  the  telephone  company  segregated  the  Argyle  subscribers  into 
a  theoretical  central  office  district  known  as  the  Argyle  district,  the 
telephone  exchange  being  located  in  the  village  of  Fort  Edward,  and  the 
service  to  the  Argyle  subscribers  was  thereafter  limited  to  the  subscribers 
on  the  Fort  Edward  exchange,  numbering  at  that  time  about  432  exclu- 
sive of  those  in  the  town  of  Argyle,  and  required  the  subscribers  in 
Argyle  to  pay  toll  charges  on  calls  to  other  stations  in  the  Glens  Falls 
district.  No  other  subscribers  on  the  Fort  Edward  exchange  were 
restricted  in  the  same  way  as  the  Argyle  subscribers,  and  none  of  the 
rural  subscribers  attached  to  the  Glens  Falls  and  Hudson  Falls  exchanges 
wfu'e  restricted  in  their  service  in  the  Glens  Falls  district  except  that 
they  could  not  communicate  with  stations  in  the  Argyle  district  except 
upon  the  payment  of  toll  charges.  The  rates  of  the  Argyle  subscribers 
since  November  15,  1916,  are  the  same  as  they  were  for  the  more  extensive 
service  prior  to  that  date,  and  the  rates  charged  other  rural  subscribers 
on  the  Fort  Edward,  Glens  Falls,  and  Hudson  Falls  exchanges  are  the 
same  as  the  rates  paid  by  the  Argyle  subscribers  both  before  and  since 
November  15,  1916. 

Held,  that  upon  the  record  in  this  case  there  is  >\  discrimination 
against  the  telephone  subscribers  in  the  town  of  Argyle,  and  that  such 
discrimination  should  be  promptly  removed  by  th?  *<elephone  company. 
State  Dept.  Rept. — ^Vol.  14        16 
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Rogers  &  Sawyer  (by  Erskine  C.  Eogers)  for  complainants. 

Frankland  Briggs  for  respondent. 

Daniel  F.  Imrie  for  Chamber  of  CcHnmerce  of  the  City  of 
Glens  Falls. 

Hearings  in  the  present  matter  were  held  at  the  court  house  in 
the  village  of  Hudson  Falls  March  30,  April  13,  and  May  4,  1917, 
and  subsequently  the  Commission  acted  in  conformity  to  the 
opinion  submitted  by 

Cabb,  Commissioner. —  The  complaint  in  this  case  was  filed  on 
February  14,  1917,  and  the  answer  was  filed  on  March  9,  1917. 
The  complaint  was  signed  by  about  154  telephone  subscribers  in 
Argyle,  Smith's  Basin,  Fort  Edward,  Hudson  Falls,  and  South 
Gflens  Falls.  The  cause  of  the  complaint  was  the  action  taken  by 
the  telephone  company  in  November,  1916,  in  establishing  the 
Argyle  central  office  district,  thereby  restricting  the  area  in  which 
the  Argyle  subscribers  formerly  had  unlimited  service,  and  putting 
into  effect  a  new  tariff  requiring  these  subscribers  to  pay  toll 
charges  on  calls  to  Hudson  Falls  and  Glens  Falls.  They  claim 
that  this  restriction  of  service  and  the  exaction  of  toll  charges 
are  unreasonable  and  unjust,  contrary  to  public  convenience,  and 
that  it  subjects  all  of  these  localities  to  undue  and  unreasonable 
prejudice  and  disadvantage  and  are  unjustly  discriminating  and 
unduly  preferential.  They  ask  the  Commission  to  require  the 
telephone  company  to  restore  to  its  subscribers  in  the  town  of 
Argyle  and  elsewhere  in  the  Glens  Falls  district  the  unlimited 
service  which  they  had  prior  to  November  15,  1916.  The  answer 
of  the  respondent  denies  many  of  the  material  allegations,  and 
asserts  that  the  change  in  the  method  of  operation  which  is  com- 
plained of  is  fully  justified  and  that  it  was  made  only  after  very 
carefully  considering  the  entire  situation  and  with  a  view  to 
giving  fair  and  equitable  rates  to  the  subscribers  in  Argyle ;  and 
further,  that  the  operations  in  that  town  have  not  been  remunera- 
tive to  the  company  and  that  the  rates  complained  of  are  fair 
and  reasonable. 
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The  subject  of  the  complaint  was  gone  into  exhaustively,  and 
it  developed  that  the  principal  grievance  of  the  Argyle  subscribers 
was  the  restriction  of  the  area  within  which  they  might  have 
service  without  the  payment  of  a  toll  charge,  and  the  discrimina- 
tion against  them  by  the  telephone  company  in  favor  of  adjacent 
rural  communities  having  connection  with  the  three  central 
offices  in  the  Glens  Falls  district,  although  there  was  some 
criticism  made  regarding  the  service  of  the  company  in  the  town 
of  Argyle.  There  was  some  justification  for  the  complaint 
regarding  the  service  because  the  evidence  shows  that  some  of  the 
lines  were  considerably  overloaded,  but  it  also  appeared  that  the 
company  was  endeavoring  to  rectify  these  conditions  so  that  the 
people  in  the  town  of  Argyle  may  have  reasonably  good  party-line 
service.  There  were  twelve  witnesses  who  testified  in  behalf  of 
the  complainants,  most  of  whom  were  subscribers  in  the  town  of 
Argyle.  There  were  also  a  large  number  of  people  from  the  town 
of  Argyle  in  attendance  at  the  hearings.  Summarizing  the  testi- 
mony of  all  these  witnesses,  it  may  fairly  be  stated  that  there 
is  no  substantial  complaint  with  regard  to  the  service,  and  that 
there  is  no  objection  to  paying  a  reasonable  amount  for  such 
service,  but  there  is  a  firm  belief  that  the  town  of  Argyle  is  being 
discriminated  against  by  the  telephone  company  when  it  exacts 
a  toll  charge  from  subscribers  in  the  town  who  desire  to  communi- 
cate with  subscribers  on  the  Hudson  Falls  and  Glens  Falls 
exchanges.  Some  of  the  witnesses  stated  that  since  the  exaction 
of  the  toll  charge  from  Argyle,  the  farmers  in  the  town  have 
driven  in  to  Glens  Falls  with  their  teams  rather  than  telephone 
and  pay  a  toll  chai^. 

It  seems  that  the  telephone  service  was  originally  installed  in 
the  town  of  Argyle  by  the  Commercial  Union  Telephone  Company, 
which  was  a  competitor  of  the  Hudson  River  Telephone  Company 
in  the  telephone  area  comprising  Glens  Falls,  Hudson  Falls,  and 
Fort  Edward,  and  which  has  for  many  years  been  known  as  the 
Glens  Falls  district.  It  also  embraces  numerous  small  hamlets 
and  villages.  Telephone  subscribers  in  this  entire  area  or  district 
have  heretofore  had  the  privilege  of  telephoning  to  any  station 


228  State  Department  Reports 


[Vol.  14]  Public  Service  Commission,  Second  District 

therein  without  payment  of  a  toll  charge.  When  the  Oommereial 
Company  began  its  development  in  the  town  of  Argyle,  it  promised 
subscribers  that  there  would  be  no  toll  charge  for  communications 
to  subscribers  in  Hudson  Falls  and  Glens  Falls.  The  original 
charge  for  residence  telephones  in  the  town  by  this  company  was 
one  dollar  and  fifty  cents  per  month.  The  Conmiercial  Union 
Company  continued  in  business  for  a  number  of  years,  and  about 
the  year  1906  a  competing  line  was  put  up  in  the  town  by  the 
Hudson  River  Telephone  Company,  the  predecessor  of  the  New 
York  Telephone  Company  in  this  particular  section  of  the  State. 
Some  of  the  subscribers  of  the  Conmiercial  Company  also  sub- 
scribed to  the  service  of  the  Hudson  Eiver  Company.  The  same 
charges  were  made  for  service  by  each  company,  and  the  Hudson 
Eiver  Company  when  it  entered  into  this  field  also  gave  unlimited 
service  to  Argyle  subscribers  throughout  the  Glens  Falls  district. 
These  companies  continued  in  competition  for  several  years,  and 
the  Commercial  Company  was  finally  absorbed  by  the  Hudson 
River  Company,  which  was  in  turn  taken  over  by  the  respondent. 
So  it  appears  that  for  a  considerable  period  of  time  the  subscribers 
in  Argyle  were  accustomed  to  and  did  have  service  on  flat  rates 
throughout  the  entire  Glens  Falls  district  without  the  exaction  of 
toll  charges,  and  when  this  practice  was  interrupted  by  the  tdo- 
phone  company  on  November  15,  1916,  it  caused  a  great  deal  of 
dissatisfaction  among  the  subscribers  in  Argyle.  The  charge  for 
residence  telephones  in  the  town  of  Argyle  was  then  and  still  is 
eighteen  dollars  per  annum,  and  for  business  telephones  twenty- 
four  dollars.  On  that  date  a  new  tariff  was  put  in  operation  by 
the  telephone  company,  and  the  service  to  Argyle  subscribers  was 
restricted  to  the  Fort  Edward  central  office  district  and  toll 
charges  were  put  into  effect  as  follows : 

2-nmnber        Paxticular 
Calls  from  Argyle  central  office  district  to  caUs  person  calls 

Hudson  Falls 5  cents         10  cents 

Glens  Falls 10  cents        15  cents 

In  order  to  accomplish  this  result  the  subscribers  in  the  town  of 
Argyle  were  put  into  what  is  called  the  "Argyle  Central  Office 
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District/'  but  inasmuch  as  there  is  no  central  office  in  the  town  of 
Argyle,  this  is  what  is  known  in  telephone  parlance  as  a  "  theoreti- 
cal district,"  the  central  office  serving  this  conununity  being 
located  at  Fort  Edward  now  just  as  it  always  has  been.  The 
population  of  the  town  of  Argyle  is  about  1,600,  and  it  includes 
the  village  of  Argyle  with  about  223  inhabitants,  the  hamlet  of 
North  Argyle,  and  other  small  communities,  together  with  a  large 
number  of  farms.  The  principal  markets  for  the  farmers  of 
Argyle  are  ©lens  Falls  and  Hudson  Falls.  Fort  Edward  is  about 
six  miles  from  the  village  of  Argyle,  two  miles  from  Hudson  Falls, 
and  five  miles  from  Glens  Falls,  the  population  of  the  latter,  which 
is  in  Warren  county,  being  about  15,000 ;  that  of  Hudson  Falls  and 
Fort  Edward  being  about  6,000  and  8,600  respectively.  Fort 
Miller  is  located  in  the  town  of  Fort  Edward,  and  is  farther  from 
the  village  of  Fort  Edward  than  is  the  village  of  Argyle,  and  yet 
telephone  subscribers  in  Fort  Miller  are  permitted  to  talk  with 
subscribers  in  Glens  Falls  and  Fort  Edward  without  the  payment 
of  a  toll  charge.  And  the  same  is  true  of  subscribers  in  Adams- 
ville,  Smithes  Basin,  and  Kingsbury,  each  of  which  places  is  about 
six  miles  east  of  Hudson  Falls ;  and  of  South  Hartford,  which  is 
twelve  miles  from  Hudson  Falls  and  fifteen  miles  from  Glens 
Falls. 

At  the  close  of  complainants'  case,  the  counsel  for  the  tele- 
phone company  made  a  motion  to  dismiss  the  complaint  on  the 
ground  that  the  complainants  had  failed  .to  substantiate  their 
all^ations  that  the  rates  of  the  respondent  are  unjust  and  unrea- 
sonabla  This  point  was  undoubtedly  well  taken  if  the  complaint 
rested  entirely  on  the  question  of  whether  or  not  the  rates  were 
reasonable  or  unreasonable  under  the  decision  in  People  ex  rel. 
New  York  Telephone  Co.  v.  P.  S.  C.  Second  District,  169  App. 
Div.  448,  but  inasmuch  as  it  was  apparent  that  the  complainants 
had  made  a  prima  facie  case  in  respect  to  the  question  of  discrimi- 
nation, the  motion  was  denied.  Counsel  for  the  respondent  did  not 
renew  his  motion  at  the  close  of  the  entire  case,  so  that  we  have 
assumed  that  the  case  is  to  be  decided  on  the  merits. 

While  the  respondent  went  into  the  matter  of  earnings  in  the 
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Argyle  area  to  a  considerable  extent  for  the  purpose  of  showing 
that  this  particular  business  might  not  be  paying  a  fair  return 
on  the  investment,  yet  we  do  not  think  this  is  the  important 
qu^tion  to  be  decided  at  this  time.  It  may  be  true  that  the  sub- 
scribers in  Argyle  do  not  pay  suflSciently  high  rates,  and  that 
the  practice  of  imposing  a  toll  charge  on  subscribers  in  the  Hud- 
son Falls  and  Glens  Falls  exchanges  may  be  justified,  yet  there 
is  a  fertile  field  for  discussion  as  to  the  proper  method  of  deter- 
mining the  rates  to  be  charged  in  these  rural  districts,  and  the  sub- 
ject is  one  which  is  so  broad  and  complicated  that  we  prefer  to 
dispose  of  this  particular  case  entirely  on  the  question  of  discrimi- 
nation. 

The  principal  witness  for  the  respondent  was  its  chief  commer- 
cial engineer,  Mr.  A.  D.  Welch.  In  the  course  of  his  testimony 
he  endeavored  to  show  why  the  Argyle  district  was  receiving 
extremely  favorable  terms  from  the  telephone  company  and  why 
the  toll  charges  complained  of  were  justified.  It  is  not  necessary 
to  go  into  these  reasons  extensively,  but  we  think  it  desirable  to 
point  out  one  example  used  by  Mr.  Welch  to  show  how  the  tele- 
phone company  attempts  to  justify  what  we  consider  a  discrimi- 
nation against  Argyle.  An  arc  was  drawn  using  Hudson  Falls 
as  a  center,  with  a  radius  extending  to  a  point  taking  in  the  hamlet 
of  Kingsbury,  and  the  area  inside  of  this  arc  took  in  Glens  Falls 
and  nearby  territory  and  the  village  of  Fort  Edward,  and  a  sub- 
stantial portion  of  the  town  of  Fort  Edward,  but  it  excluded 
the  greater  portion  of  the  subscribers  in  the  town  of  Argj'le.  The 
radius  of  this  arc  was  five  and  one-half  miles.  Another  arc  was 
drawn  using  Glens  Falls  as  a  center,  and  taking  in  the  hamlet 
of  Kingsbury,  and  the  area  within  this  arc  included  the  village 
of  Hudson  Falls  and  a  substantial  portion  of  the  town  of  Kings- 
bury, but  excluded  Smith's  Basin  in  that  town.  It  also  included 
the  village  of  Fort  Edward  and  a  substantial  portion  of  the  town  of 
Fort  Edward,  but  excluded  practically  all  of  the  telephone  sub- 
scribers in  the  town  of  Argyle.  The  radius  of  this  arc  was  sev^i 
and  one-quarter  miles.  The  purpose  of  this  demonstration  was 
to  show  that  all  of  the  subscribers  within  the  areas  inside  of  these 
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arcs  were  entitled  to  unrestricted  service  throughout  the  Glens 
Falls  area,  whereas  the  Argyle  subscribers,  being  outside  of  these 
limits,  ought  properly  to  pay  toll  charges  for  the  service  which 
they  might   require  from   the  Hudson   Falls   and   Glens   Falls 
exchanges.     However,  Mr.  Welch  did  not  draw  an  arc  using  the 
village  of  Fort  Edward  as  a  center,  for  the  purpose  of  showing  what 
the  result  would  have  been  as  regards  the  village  of  Argyle  in 
relation  to  other  rural  communities  in  the  Glens  Falls  district.    If 
such  an  arc  had  been  dravm,  with  a  radius  of  only  five  and  three- 
quarters  miles,  it  would  have  included  practically  all  of  the  village 
of  Argyle  and  a  considerable  number  of  subscribers  in  the  town, 
the  village  of  Hudson  Falls,  and  the  city  of  Glens  Falls,  but  would 
have  excluded  Kingsbury,  Smith's  Basin,  West  Fort  Ann,  Adams- 
ville,  North  Argyle,  South  Hartford,  Fort  Miller,  and  Ganse- 
voort.     We  merely  cite  this  because  it  does  not  seem  to  us  as 
though  the  drawing  of  arcs  in  this  way  is  of  much  real  assistance 
in  reaching  a  determination  as  to  the  amount  of  territory  in  which 
a  subscriber  should  have  flat-rate  service.     Why  telephone  sub- 
scribers in  Fort  Miller,  eight  miles  south  of  Fort  Edward,  should 
have  unrestricted  service  throughout  the  entire  Glens  Falls  district ; 
and  Gansevoort,  which  is  about  the  same  distance  south  of  Glen« 
Falls;  and  Kingsbury  and  Smith's  Basin,  which  are  six  or  more 
miles  from  Hudson  Falls;  and  other  subscribers  in  the  towns  of 
Kingsbury,  Hartford,  Moreau,  and  Northumberland,  should  have 
similar  service  without  the  imposition  of  toll  charges ;  and  the  town 
of  Argyle  should  be  segregated  into  a  separate  district  and  made 
to  pay  a  toll  charge  for  communication  with  subscribers  on  the 
Hudson  Falls  and  Glens  Falls  exchanges  has  not  been  explained 
to  our  satisfaction.    There  is  an  explanation  with  respect  to  some 
of  the  subscribers  in  the  town  of  Hartford  who  are  receiving  semce 
under  contracts  which  do  not  expire  for  a  number  of  years ;  these 
subscribers  are  on  what  is  known  as  a  "  service  line  basis,"  having 
built  their  pole  line,  including  the  circuit,  and  also  furnished 
their  own  telephone  instruments  and  put  them  in.    They  also  did 
their  own  wiring,  and  maintain  that  much  of  the  plant  used  in 
the  telephone  service.    Their  lines  are  taken  into  the  Hudson  Falls 
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exchange  from  a  terminus  owned  by  the  telephone  company.  This 
arrangement  was  made  when  these  subscribers  first  took  service 
from  the  Commercial  Union  Telephone  Company,  and  they  are 
charged  a  certain  fixed  price  per  nnTmrn  on  these  contracts  which 
do  not  expire  until  1925.  There  are  a  few  similar  subscribers 
in  the  town  of  Kingsbury,  and  two  in  the  northern  part  of  the 
town  of  Argyle,  that  pay  no  toll  charge  to  Glens  Falls  or  Fort 
Edward,  When  the  Commercial  Union  Telephone  Company  was 
taken  over  by  the  Hudson  Kiver  Telephone  Company,  these  con- 
tracts were  assumed  by  the  last  named  company.  This  arrange- 
ment, however,  only  applies  to  a  very  small  percentage  of  the 
subscribers  in  the  Glens  Falls  district 

While  the  respondent  presented  numerous  compilations  to  show 
that  areas  similar  to  Argyle  do  not  furnish  sufficient  revenue  on 
the  present  rates  to  provide  a  fair  return  on  the  investment,  yet 
it  seems  unnecessary  at  this  time  to  go  into  this  matter  exhaustively. 
The  record  shows  that  there  is  a  good  percentage  of  development 
in  the  Glens  Falls  area,  the  average  number  of  stations  in  the  year 
1916  being  4,936;  and  prior  to  November,  19-16,  the  Glens  Falls 
district  was  the  largest  local  service  area  in  the  territory  of  the 
New  York  Telephone  Company  where  the  minimum  rate  is 
eighteen  dollars  per  station.  The  company  recognizes  its  duty 
to  provide  service  in  the  small  cities  and  villages  and  towns,  as 
well  as  in  the  rural  sections,  on  a  basis  which  will  enable  the 
people  to  obtain  telephone  service  and  also  permit  the  business  to 
be  developed,  and  it  is  not  expected  that  there  will  be  any  sub- 
stantial revenue  derived  out  of  a  district  like  this  one  so  as  to 
provide  more  than  a  minimum  return  on  the  investment,  although 
this  condition  may  change  in  future  years.  The  position  of  the 
respondent  is  that  communities  like  this  ought  to  pay  what  they 
reasonably  can  so  that  they  will  not  be  a  burden  on  the  cities  where 
the  telephone  business  is  more  highly  developed.  The  area  of  the 
Fort  Edward  calling  district  before  November,  1916,  was  246 
square  miles,  which  includes  the  territory  tributary  to  the  Glens 
Falls  and  Hudson  Falls  exchanges.  A  test  was  made  for  five  days  in 
July,  1915,  to  show  the  terminating  points  of  the  calls  originating 
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in  the  Argyle  district ;  this  showed  that  there  was  sufficient  traffic 
to  Fort  Edward  to  make  it  inadvisable  to  establish  a  toll  charge 
to  that  point.  The  amount  of  traffic  to  Hudson  Falls  and  Glens 
Fall%  which  aggregated  18%  per  cent  of  the  total,  seemed  to 
warrant  the  introduction  of  standard  toll  charges  to  those  points. 
It  was  therefore  determined  to  establish  the  Argyle  central  office 
district  and  to  make  toll  charges  for  calls  to  the  Hudson  Falls 
and  Glens  Falls  exchanges.  It  was  assumed  that  this  revenue 
would  enable  the  company  to  make  such  plant  extensions  as  might 
be  required  in  the  Argyle  area,  and  it  was  as  a  result  of  this  study 
that  the  toll  charge  were  put  into  operation  as  of  November  15, 
1916.  When  this  toll  charge  was  put  into  effect  there  were  143 
statioBB  in  the  Argyle  district;  11  subscribers  discontinued  their 
service,  but  since  that  time  new  stations  have  been  added,  until 
on  April  fifteenth  of  the  present  year  there  were  145  stations  in 
the  Argyle  district.  As  showing  the  toll  calls  from  the  Argyle 
district  to  Glens  Falls  and  Hudson  Falls,  and  the  amount  derived 
from  such  toll  calls,  the  respondent  introduced  in  evidence  exhibits 
Xos.  6  and  6,  as  follows: 
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These  are  here  referred  to  for  the  purpose  of  showing  that  the 
revenue  derived  from  such  toll  business  is  not  extensive.  The 
station  development  in  the  Fort  Edward,  Glens  Falls,  Hudson 
Falls,  and  Argyle  central  office  districts  is  set  forth  in  respondent's 
exhibit  No.  10,  as  follows  : 

Statement  of  Station  Development,  by  Central  Office 

Districts 

(Bell  Ck)mpan7  only) 


January  1, 1010. 
January  1,  1911. 
January  1,  1912. 
January  1,  1913. 
January  1.  1914 
January  1,  1915. 
January  1,  1916. 
January  1,  1917. 
March  1.  1917.. 


Argyle  ♦ 


I 


133 
143 


Fort 
Edwaitl* 


301 
300 
363 
422 
575 
565 
555 
432 
436' 


Glena 
Falls 


1.610 
1.821 
2.145 
2,339 
3.142 
3.222 
3.236 
3.415 
3.457 


Hudson 
Falls 


433 

482 

575 

643 

496 

981 

1.019 

1.089 

1.102 


*  Argyle  stations  included  in  fisuree  for  Fort  Edward  until  November  16,  1916. 
t  Consolidation  with  CommerouU  Union  Telephone  Company  December  12,  1913. 

We  believe  that  attention  should  be  directed  to  this  exhibit,  as  we 
consider  it  significant  in  view  of  the  determination  which  we  pro- 
pose to  make  in  this  case.  It  will  be  noted  that  the  number  of 
stations  in  the  so-called  Glens  Falls  district  was  2,344  on  January 
1,  1910,  and  4,802  on  January  1,  1916.  Including  Argyle  in 
the  same  district  as  of  January  1,  1917,  and  March  1,  1917,  there 
were  5,069  and  5,138  stations  respectively.  However,  the  Argyle 
subscribers  on  January  1  and  March  1,  1917,  were  only  given 
service  on  a  flat-rate  basis  to  subscribers  on  the  Fort  Edward 
exchange.  On  those  dates  the  number  of  subscribers  in  these  two 
districts  aggregated  565  and  579  respectively.  Notwithstanding 
the  segregation  of  the  Argyle  subscribers  into  the  Argyle  central 
office  district,  no  reduction  was  made  in  the  rates  formerly  charged 
the  Argyle  subscribers,  so  that  while  they  had  on  January  1, 1916, 
unlimited  service  to  a  district  or  area  comprised* of  4,802  sub- 
scribers, yet  after  the  imposition  of  the  toll  charges  they  were 
restricted  to  service  at  the  old  rates  to  the  number  of  subscribers 
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hereinbefore  mentioned,  viz.,  565  as  of  January  1,  1917,  and  579 
as  of  March  1,  1917.    It  does  not  seem  to  require  much  argument 
to  sustain  the  contention  of  the  complainants  that  the  service  given 
Argyle  subscribers  has  been  most  materially  diminished  by  the 
rearrangement  made  by  the  telephone  company,  and  it  may  prob- 
ably be  fairly  assumed  that  the  service  to  the  subscribers  was  very 
much  diminished  in  value  by  the  change  which  was  mada    We 
are  not  discussing  now  the  merits  of  the  rates  which  were  charged 
Axgyle  subscribers  in  and  of  themselves,  but  r&ther  in  relation 
to  the  rates  charged  to  similar  subscribers  in  adjacent  areas.    While 
the  Argyle  subscribers  are  confined  to  the  Fort  Edward  area,  and 
pay  toll  to  the  Hudson  Falls  and  GMens  Falls  areas,  yet  rural  sub- 
scribers in  the  Glens  Falls  area  and  Hudson  Falls  area  can  talk  to 
the  Fort  Edward  area  exclusive  of  Argyle  without  the  payment  of 
toll  charges.    The  rural  districts  appurtenant  to  Hudson  Falls  and 
Glens  Falls  have  access  to  the  Glens  Falls  and  Hudson  Falls 
markets  without  the  payment  of  toll,  and  many  of  these  rural 
subscribers  are  considerably  farther  away  from  their  respective 
exchanges  than  Argyle  is  from  Fort  Edward.    The  Commission  is 
of  the  opinion  that  these  facts  conclusively  demonstrate  that  there 
is  a  discrimination  against  the  Argyle  subscribers.    Just  why  the 
rural  subscribers  in  Argyle  attached  to  the  Fort  Edward  exchange 
are  treated  differently  from  other  subscribers  of  the  same  class 
attached  to  the  other  exchanges  in  the  same  district  has  not  been 
explained  to  the  satisfaction  of  the  Commission.    There  would  seem 
to  be  no  good  reason  why  the  Argyle  subscribers  should  be  deprived 
of  the  privileges  enjoyed  by  other  rural  subscribers  who  obtain  their 
service  from  either  the  Hudson  Falls  or  Glens  Falls  or  Fort 
Edward  exchanges,  and  we  believe  it  is  a  situation  which  should 
be  remedied.    We  are  convinced  from  the  records  in  this  case  that 
residents  in  the  town  of  Argyle  who  are  telephone  subscribers,  and 
who  make  use  of  the  telephone  service  for  handling  their  farm 
products  in  the  city  and  villages  mentioned,  are  placed  at  a  con- 
siderable disadvantage  with  other  subscribers  who  use  the  tele- 
phone for  the  same  purpose  in  the  rural  districts  adjacent  to 
Hudson  Falls  and  Glens  Falls;  and  the  record  shows  that  this  is 
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the  substantial  cause  of  complaint  in  this  case.  If  all  of  this 
particul'  r  class  of  subscribers  were  treated  alike,  we  are  inclined 
to  believe  that  much  of  the  cause  for  complaint  would  be  removed. 
Some  of  the  witnesses  testified  that  if  the  telephone  company  were 
entitled  to  more  revenue  from  the  Argyle  district,  they  would 
prefer  to  pay  higher  rates  and  still  have  the  privil^e  of  talking 
with  subscribers  in  the  Glens  Falls  and  Hudson  Falls  districts 
without  the  imposition  of  toll  charges.  If  the  telephone  company, 
after  a  further  study  of  the  matter,  is  still  convinced  that  the 
present  toll  charge  which  is  exacted  from  Argyle  subscribers  is 
justified,  then  we  think  the  same  class  of  subscribers  in  the  Hudson 
Falls  area  and  Glens  Falls  area  should  be  similarly  treated.  How- 
ever, the  discrimination  must  be  removed.  It  may  possibly  be  that 
the  matter  might  be  worked  out  fairly  to  all  concerned  by  requiring 
rural  subscribers  to  pay  a  charge  of  five  cents  for  every  call  through 
each  central  office  other  than  the  one  to  which  the  subscriber's 
station  is  attached.  In  that  way  rural  subscribers  in  the  Hudson 
Falls  area  would  pay  five  cents  for  a  two-number  call  to  Glens 
Falls  and  the  same  to  Fort  Edward.  The  Fort  Edward  sub- 
scribers would  pay  five  cents  for  a  call  in  the  Hudson  Falls  area 
and  ten  cents  for  a  call  in  the  Glens  Falls  area,  and  Glens  Falls 
subscribers  would  pay  five  cents  to  the  Hudson  Falls  area  and  ten 
cents  to  the  Fort  Edward  area.  We  are  not  suggesting  that  this 
arrangement  be  made,  but  it  may  be  that  a  plan  along  those  lines 
would  work  out  equitably  if  the  telephone  company  can  show  that 
it  is  entitled  to  additional  revenue  in  the  so-called  Glens  Falls 
district,  and  that  such  an  arrangement  would  be  more  equitable 
than  an  adjustment  of  rates  along  some  other  line.  The  telephone 
company  should  therefore  promptly  remove  the  discrimination 
against  the  Argyle  subscribers,  and  an  order  to  that  eflfeet  will  be 
entered  forthwith. 

All  concur. 
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In  the  Matter  of  the  Petition  of  the  Long  Island  Railroad  Com- 
pany under  Sections  53  of  the  Public  Service  Commissions  Law 
and  89  of  the  Railroad  Law  as  to  the  Construction  of  a  New 
ConiLecting  Track  between  the  Montauk  Division  and  the 
Manorville  Branch  and  as  to  the  Crossing  of  the  South  Country 
Road  Highway  by  Said  Proposed  Track 

Case  No.  6190 

(Public  Service  CommisBion,  Second  District,  September  19,  1917) 

The  maimer  In  whicb  a  aew  track  of  the  petitioning  comiMuiy  ehaU  croM  the 
pnUk  biChwayy  alto  permiuion  to  nae  a  franchiae  for  euck  croteing. 

The  Long  Island  Railroad  Ck>mpany  asked  for  a  determination  as  to 
how  a  new  track  of  its  railroad  connecting  the  Montauk  Division  with 
the  Manorville  branch  should  cross  the  South  Country  Road  highway. 
It  also  sought  permission  to  exercise  a  franchise  (granted  by  the 
Supreme  Court  under  section  21  of  the  Railroad  Law)  permitting  such 
crossing.  The  authority  sought  for  was  granted  as  to  the  building  of 
the  connecting  line  and  as  to  the  franchise  granted  to  such  company  by 
the  said  order  of  the  Supreme  Court  dated  September  17,  1917. 

By  the  Commission. —  A  petition  under  section  89  of  the  Rail- 
road Law  and  section  53  of  the  Public  Service  Commissions  Law 
having  been  filed  with  this  Commission  by  the  Long  Island  Kail- 
road  Company  for  a  determination  as  to  the  manner  in  which  a 
new  track  of  its  railroad  connecting  the  Montauk  division  and 
the  Manorville  branch  a  short  distance  west  of  Eastport 
station  proposed  to  be  constructed  shall  cross  the  South  Country 
Road  highway  and  for  permission  to  exercise  a  franchise  (when 
granted  by  the  Supreme  Court  under  section  21  of  the  Railroad 
Law)  permitting  said  crossing;  and  a  public  hearing  on  said  peti- 
tion after  due  notice  having  been  held  in  the  city  of  New  York  on 
September  14,  1917,  at  which  L.  J.  Carruthers  appeared  for  the 
petitioner,  Joseph  T.  Losee  appeared  for  the  town  of  Brookhaven, 
F.  A.  Hermans  appeared  for  the  State  Commissioner  of  Highways, 
Peter  Noetrand  appeared  for  the  county  of  Suffolk,  and  Riley  P. 
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Howell  and  Clarence  E.  Dare  also  appeared  for  the  town  of 
Brookhaven;  at  which  hearing  the  town  and  county  authorities 
and  the  State  Commissioner  of  Highways  desired  and  the  Long 
Island  Railroad  Company  agreed  that  the  proposed  new  connect- 
ing track  should  he  huilt  over  the  grade  of  the  South  Country 
Road  (said  road  being  a  part  of  the  State  highway  system)  and, 
on  account  of  the  establishment  of  the  United  States  Training 
Camp,  known  as  Camp  Upton,  it  having  been  shown  that  this  pro- 
posed connecting  track  should  be  constructed  immediately  and 
with  the  greatest  possible  speed,  thus  making  a  permanent  con- 
struction of  the  crossing  at  the  present  time  impossible,  and  all 
parties  having  agreed  to  accept  a  temporary  construction,  which 
the  railroad  promised  to  replace  at  some  future  date  at  its  own 
cost  and  expense  with  a  permanent  structure ;  and  there  being  no 
objection  to  the  granting  of  the  petition,  it  is 

Ordered,  That  this  Commission  hereby  determines  under  section 
89  of  the  Railroad  Law  that  the  new  connecting  track  of  the  Long 
Island  railroad  proposed  to  be  constructed  between  the  Montauk 
division  and  the  Manorville  branch  shall  cross  over  the  grade  of 
the  South  Country  Road  highway  upon  a  timber  structure  approxi- 
mately nine  feet  above  the  present  road  surface  and  that  the  hi^- 
way  be  depressed  by  the  construction  of  an  approach  grade  on  the 
west  side  of  the  proposed  intersection,  descending  easterly  at  the 
rate  of  5  per  cent  a  distance  of  approximately  400  feet,  so  as  to 
provide  a  headroom  of  not  less  than  12  feet,  from  which  point  it 
shall  continue  to  descend  in  an  easterly  direction  at  the  rate  of 
about  0.5  per  cent  to  an  intersection  with  the  present  road  surface. 

The  timber  structure  to  be  erected  by  the  railroad  company  shall 
provide  two  openings,  each  not  less  than  twelve  feet  in  width,  for 
the  purpose  of  accommodating  the  highway  traflSc.  The  highway 
at  the  crossing  and  upon  the  approaches  shall  be  surfaced  with 
cinders  which  the  railroad  company  has  agreed  to  supply. 

The  approaches  to  the  proposed  crossing  shall  be  graded  to  a 
width  of  approximately  twenty-six  feet  between  center  lines  of  side 
ditches. 

This  order  is  made  upon  the  condition,  agreed  to  by  the  railroad 
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company,  that  no  part  of  the  cost  of  the  construction  work  herein 
provided  for  shall  be  chargeable  to,  be  payable  or  paid  by  the  town 
of  Brookhayen,  in  which  said  proposed  crossing  is  located,  or  the 
State  of  New  York,  and  that  the  entire  expense  shall  be  borne  by 
the  Long  Island  Railroad  Company. 

This  order  is  made  upon  the  farther  condition  that  upon  the 
improvement  of  this  highway  by  the  State  Commissioner  of  High- 
ways the  structure  herein  provided  for  shall  be  removed  and  a 
permanent  structure  provided  in  accordance  with  plans  to  be 
approved  by  that  Department  and  this  Commission.  The  cost  of 
such  pennanent  structure  together  with  all  incidental  land  and 
damage  costs,  if  any,  shall  be  paid  by  the  Long  Island  Railroad 
Company,  and  no  part  thereof  charged  upon  either  the  town  of 
Brookhaven,  the  county  of  SuflFolk  or  the  State  of  New  York. 

The  location  of  the  proposed  crossing  and  the  alignment  of  the 
connecting  track  are  shown  upon  a  map  on  file  with  this  Commis- 
sion, said  map  being  entitled  "  L.  I.  R.  R.  Plan  of  *  Wye '  at  East- 
port  Connecting  Montauk  Div.  &  Manor  Br." 

It  is  further  ordered,  That  this  Commission  under  section  53, 
Public  Service  Commissions  Law,  hereby  permits  and  approves  the 
construction  of  this  connecting  branch  of  the  Long  Island  railroad 
from  a  point  on  the  Montauk  division  of  said  railroad  at  Eastport 
to  a  point  on  the  Manor  branch  of  said  railroad,  a  distance  of  about 
2,000  feet,  and  hereby  permits  and  approves  the  exercise  by  the 
Long  Island  Railroad  Company  of  a  franchise  or  right  granted  it 
by  an  order  of  Mr.  Justice  Van  Siden  of  the  Supreme  Court  dated 
September  17,  1917,  to  construct  said  connecting  branch  railroad 
across  the  South  Country  Road  highway  at  Eastport^  in  the  town 
of  Brookhaven,  Suffolk  county. 

State  Dept.  !Rkpt.— Vol.  14       16 
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Petition  of  Jobdan  Electric  Light  and  Power  Company,  under 
Section  68,  Public  Service  Commissions  Law,  for  Permission 
to  Construct  and  Approval  of  Franchise  in  Municipalities  of 
Onondaga  County 

Case  No.  6180 

(Public  Service  Commission,  Second  District,  October  4,  1017) 

Application  by  an  electric  light  and  power  company  to  secure  the  permiaaion 
of  the  Commiuion  to  exercise  its  present  franchise. 

For  a  number  of  years  the  Jordan  Electric  Light  and  Power  Company 
has  been  furnishing  electricity  in  the  incorporated  villages  of  Jordan 
and  Elbridge  and  in  a  portion  of  the  town  of  Elbridge  in  Onondaga 
county.  When  the  present  management  of  the  company  went  into  office 
it  discovered  that  its  operation  in  the  village  and  town  of  Elbridge  had 
not  been  supported  by  any  franchise,  at  least  not  by  any  formal  franchise. 
In  order  to  conform  to  the  law  the  company  makes  the  presoit  application, 
under  section  68  of  the  Public  Service  Conunissions  Law,  for  permission 
to  construct  its  system  and  approval  of  several  local  franchises.  Per- 
mission granted. 

By  the  Commission. —  The  Jordan  Electric  Light  and  Power 
Company  now  furnishes  electricity  in  the  incorporated  villages  of 
Jordan  and  Elbridge  and  in  a  portion  of  the  town  of  Elbridge  in 
Onondaga  county.  The  present  management  of  the  company  dis- 
covers that  the  operation  in  the  village  and  town  of  Elbridge,  while 
it  has  continued  for  a  number  of  years,  has  not  been  supported  by 
any  franchise,  at  least  not  by  any  formal  franchise.  The  company 
desires  to  bring  itself  into  strict  conformity  to  the  law  in  respect  of 
its  operation.  It  also  desires  to  furnish  electricity  in  the  hamlet 
of  Hart  Lot  or  Skaneateles  Junction ;  also  to  furnish  electricity  in 
and  about  the  hamlet  of  Warner,  which  lies  partly  in  the  town 
of  Camillus  and  partly  in  the  town  of  Van  Buren.  In  order  to 
accomplish  these  objects  the  petitioner  asks,  imder  section  68  of 
the  Public  Service  Commissions  Law,  permission  to  construct  its 
system  and  approval  of  several  franchises  therefor.  These  fran- 
chises are  as  follows : 


Petition  of  Jordan  Elsgteic  Light  &  Poweb  Co.     243 

Public  Servioe  Commission,  Second  District  [VoL  14] 

1.  Franchise  granted  by  the  village  of  Elbridge  to  F.  W.  Knapp, 
the  president  of  the  petitioner,  and  by  him  transferred  to  the  peti- 
tioner, authorizing  the  erection  and  maintenance  of  poles,  wires 
and  fixtures  on  all  the  streets,  highways  and  other  necessary  and 
proper  points  within  the  corporate  limits  of  the  village. 

2.  Franchise  granted  by  the  town  of  Elbridge  to  said  Knapp  and 
by  him  transferred  to  the  petitioner,  covering  all  highways  of  that 
part  of  the  town  within  a  radius  of  one-half  mile  of  the  New  York 
Central  railroad  station  known  as  Skaneateles  Junction,  and  out- 
side of  that  radius  along  certain  designated  highways. 

3.  Franchise  granted  by  the  town  of  Camillus  to  the  petitioner 
covering  any  highways  within  a  radius  of  one-half  mile  of  the 
New  York  Central  railroad  bridge  located  in  the  town  of  Van 
Buren  in  the  settlement  of  Warner  and  outside  of  such  territory 
in  an  easterly  direction  to  include  the  property  of  the  Onondaga 
Vitrified  Brick  Company  and  the  highway  or  highways  leading 
thereto. 

4.  Franchise  from  the  town  of  Van  Buren  to  the  petitioner 
covering  any  highway  in  said  town  within  a  radius  of  one-half 
mile  of  the  New  York  Central  railroad  bridge  located  in  the  town 
of  Van  Buren  in  the  settlement  of  Warner  and  outside  of  such 
territory  in  an  easterly  direction  to  include  the  property  of  the 
Onondaga  Vitrified  Brick  Company  and  highways  leading  thereto. 

Copies  of  said  franchises  are  attached  to  the  petition  herein. 

A  public  hearing  was  held  in  the  city  of  Syracuse,  September 
29,  1917,  at  which  the  petitioner  appeared  and  there  were  also 
appearances  on  behalf  of  the  Syracuse  Lighting  Company  and  the 
town  board  of  Van  Buren.  Neither  the  lighting  company  nor  the 
town  opposed  the  application. 

It  is  determined  and  stated  that  the  construction  of  said  plants 
and  the  exercise  of  said  franchises  are  necessary  and  convenient 
for  the  public  service  and  it  is  ordered 

1.  That  the  permission  and  approval  of  the  Commission  be 
given  to  the  Jordan  Electric  Light  and  Power  Company,  under 
section  68  of  the  Public  Service  Commissions  Law,  to  construct, 
maintain  and  operate  in  the  village  of  Elbridge  and  in  such  parts 
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of  the  towns  of  Elbridge,  Camillus  and  Van  Buren  as  are  described 
in  the  seyeral  franchises  above  mentioned,  poles,  wires  and  any 
other  fixtures  or  structures  necessary  for  the  conducting  or  trans- 
mission of  currents  of  electricity  upon  or  across  the  highways  and 
other  public  places  within  the  territory  described  in  said  several 
franchises. 

2.  That  the  permission  and  approval  of  the  Commission  be  given 
to  said  Jordan  Electric  Light  and  Power  Company  to  exercise  the 
rights  and  privileges  granted  by  said  several  franchises,  subject, 
however,  to  all  lawful  terms  and  conditions  thereof. 

8.  "No  poles,  wires  or  other  structures  shall  be  placed  upon,  along 
or  across  any  State  or  county  highway  without  the  consent  of  the 
State  Commissioner  of  Highways. 


Petition  and  Supplemental  Petition  of  the  Lawbewob  Pabk 
Heat,  Light  autd  Power  Company  under  Sections  68  and  81, 
Public  Service  Commissions  Law,  for  Permission  to  Construct 
in  Portions  of  the  Incorporated  Village  of  Bronxville  an  Elec- 
tric Plant  and  a  Steam  Plant,  and  for  Approval  of  the  Exercise 
of  Rights  and  Privileges  under  Franchises  Therefor  Received 
from  Said  Village 

Case  No.  6739 

(Public  Service  CommisBion,  Second  District,  October  9,  1917) 

Application  by  a  heat»  Ught  and  power  company  for  permiMion  from  the  Com- 
miuion  to  conatmct  an  electric  and  a  ateam  plant,  and  for  approval  of 
eziating  local  franchise  granted  by  the  BronzriUe  village  authorities. 

The  Lawrence  Park  Heat,  Light  and  Power  Company,  which  is  entirely 
owned  by  the  members  of  the  Lawrence  family  in  the  incorporated  village 
of  Bronxville,  was  several  years  ago  granted  a  local  franchise,  the  com- 
pany at  that  time  furnishing  light  to  members  of  that  family  and  the 
occupants  of  certain  buildings  owned  by  the  Lawrence  interests.  It  now 
seeks  to  carry  on  a  public  lighting  business.  The  present  application  is 
opposed  by  the  Westchester  Lighting  Company,  which  has  been  engaged 
in  business  in  Bronxville  as  a  public  lighting  company  since  1901.  The 
franchise  granted  to  the  Lawrence  Company  was  granted  in  August,  1912. 
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As  far  back  as  1896,  however,  one  of  the  Lawrence  family  built  a  hotel 
in  BroDxville  and  installed  in  the  basement  thereof  a  private  lighting 
plant.  The  village  was,  except  for  the  Lawrence  houses,  entirely  without 
electric  service.  In  1900  the  hotel  burned  down,  destroying  this  plant, 
and  the  poles  and  wires  were  then  taken  over  temporarily  by  the  East- 
ehester  Electric  Light  Company,  a  neighboring  concern,  which  agreed  to 
bring  in  electric  current  from  the  outside  and  to  furnish  Mr.  Lawrence's 
houses  with  lights  In  the  same  year,  however,  this  company  was  absorbed 
by  the  Westchester  Lighting  Company  and  since  then  the  latter  company 
has  been  the  only  one  in  Bronxville  whidi  regularly  sold  eleetricK^  to 
the  general  public. 

Mr.  Lawrence  in  1904  replaced  his  burned  hotel  with  a  larger  one  and 
erected  a  separate  building  for  his  power  plant,  organizing  a  new  com- 
pany which  is  the  petitioner  herein.  Operating  entirely  upon  the  prop- 
ertj  of  the  Lawrence  interests  no  permission  was  necessary.  In  1914, 
however,  the  company  secured  local  permission  to  extend  its  plant  and 
made  an  application  to  the  Commission  and  on  June  23,  1914,  such  per- 
mission was  granted.  In  August,  1916,  when  the  formal  franchises  were 
granted  to  the  Lawrence  Company  by  the  village  authoritiee  of  Bronx- 
ville, the  old  situation  changed.  HeUd,  that  the  record  shows  that  the 
Lawrence  Park  Light,  Heat  and  Power  Company  was  not  established  to 
do  a  public  lighting  business  and  the  granting  of  permission  to  serve  the 
public  imposed  upon  it  very  great  difficulty  in  carrying  its  new  load  as 
a  public  plant  should.  Moreover  if  competition  with  the  Westchester 
Company  is  to  be  permitted  in  Bronxville,  notwithstanding  the  good 
service  now  given  by  the  latter,  it  would  serve  as  a  precedent  in  other 
Westchester  communities.  Held,  also,  that  it  is  unnecessary  at  this  time 
for  the  Commission  to  pass  definitely  upon  the  important  questions  of 
law  bearing  upon  the  v«didity  of  the  Lawrence  Company's  franchises; 
that  accordingly  the  Commission  has  disposed  of  the  case  entirely  upon 
what  is  considered  to  .be  its  merits,  as  distinct  from  its  technicalities. 
Permission  refused. 

Joseph  S.  Wood,  for  petitioner. 

John  J.  Crennan  and  Martin  S.  Decker,  for  the  Westchester 
Lighting  Company. 

Ralph  W.  Owinn,  ViUage  Attorney,  for  the  ViUage  of 
BronxviUe. 

Emmet,  Commissioner. —  This  is  an  application  hy  the  Law- 
rence Park  Heat,  Light  and  Power  Company,  under  sections  68 
and  81  of  the  Public  Service  Commissions  Law,  for  permission  to 
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lay  mains  in  portions  of  the  incorporated  village  of  Bronxvillc, 
and  to  exercise  its  rights  and  privileges  under  what  was  intended 
to  be  a  valid  franchise  granted  to  the  company  in  August,  1912, 
by  the  Bronxville  village  authorities.  The  applicant  corporation, 
owned  by  members  of  a  family  which  has  been  largely  instrumental 
in  the  establishment  of  Bronxville  as  a  prosperous,  not  to  say 
model,  suburban  village,  has  not  until  now  attempted  to  do  more, 
in  the  way  of  supplying  electric  light  to  the  people  of  Bronxville, 
than  to  serve  members  of  the  Lawrence  family  and  the  occupants 
of  certain  buildings  owned  by  the  Lawrence  interests.  It  has  not, 
in  other  words,  hitherto  sought  to  carry  on  a  public  lighting  busi- 
ness. Its  present  application  is,  of  course,  being  very  vigorously 
opposed  by  the  Westchester  Lighting  Company,  which  has  been 
engaged  in  business  in  Bronxville,  as  a  public  lighting  company, 
since  1901. 

Certain  circumstances  connected  with  the  early  history  of  the 
two  companies  which  now  appear  before  the  Conmiission  as  rivals 
—  and,  generally,  with  the  whole  development  of  the  electrical 
business  in  Bronxville  —  should  at  once  be  referred  to,  for  the 
bearing  they  have  upon  the  merits  of  the  present  controversy.  As 
early  as  the  year  1896  Mr.  William  V.  Lawrence  built  the  first 
Gramatan  Inn  in  Bronxville.  In  the  basement  of  the  inn  he 
installed  a  private  electric  lighting  plant  for  the  purpose  of  light- 
ing the  building  and  a  few  other  nearby  houses  of  which  he  was 
the  owner.  He  required  no  franchise  from  the  village  for  this 
purpose.  He  himself  owned  the  streets  of  Lawrence  park,  upon 
which  his  houses  stood.  Along  some  of  these  he  erected  poles  and 
wires,  making  no  effort  however  to  extend  the  system  over  any 
of  the  public  highways  in  Bronxville  or  to  serve  the  general  public 
with  electricity.  No  public  lighting  company  had  entered  Bronx- 
ville up  to  that  time.  The  village,  generally,  except  for  Mr.  Law- 
rence's houses,  was  entirelv  without  electric  service. 

In  1900  the  first  Gramatan  Inn  burned  down,  destroying  Mr. 
Lawrence's  electric  plant  entirely  except  for  the  poles  and  wires 
just  spoken  of.  These  were  taken  over  temporarily,  very  shortly 
after  the  fire,  by  the  Eastohester  Electric  Light  Company,  a  neigh- 
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boring  concern  which,  under  a  mere  verbal  agreement  at  first, 
undertook  to  bring  electric  current  in  from  the  outside  and  to  look 
out  for  Mr.  Lawrence's  houses.  In  December,  1900,  this  company, 
which  in  the  meantime  had  regularly  entered  Bronxville  as  a 
public  electric  light  company,  and  had  established  a  system  of  its 
own  there  and  acquired  some  franchises  from  the  village,  was 
absorbed  by  the  Westchester  Lighting  Company.  Since  then  the 
last  named  corporation  has  been  the  only  one  in  Bronxville  which 
regularly  sold  electricity  to  the  general  public. 

Four  years  after  the  first  structure  had  been  destroyed,  in  1904, 
Mr.  Lawrence  decided  to  replace  the  old  Gramatan  Inn  with  a 
larger  hotel.  The  new  building  was  finished  in  the  spring  of  1905. 
At  the  same  time  Mr.  Lawrence  established  a  steam  and  electric 
plant  for  the  purpose  of  heating  and  lighting  his  hotel  and  adjoin- 
ing buildings.  He  placed  this,  not  in  the  basement  of  the  hotel 
as  formerly,  but  in  a  separate  building  nearby.  Following  a  well- 
settled  policy  in  connection  with  the  development  of  his  Bronxville 
property,  he  organized  a  separate  company  known  as  the  Lawrence 
Park  Heat,  Light  and  Power  Company  to  manage  this  steam 
heating  and  electric  installation.  It  was  intended  primarily  as  a 
steam  heating  plant,  the  electric  energy  developed  there  being  but 
a  byproduct  of  the  steam.  Again,  as  in  the  case  of  the  first  opera- 
tion, no  franchises  or  permits  from  the  village  of  Bronxville  were 
necessary.  The  company  for  a  number  of  years  made  no  reports 
to  the  Public  Service  Commission.  It  claimed,  in  fact,  not  to  be 
an  electrical  corporation  as  defined  by  subdivision  13  of  section  2 
of  the  Public  Service  Commissions  Law.  To  use  its  own  words, 
it  "generated  and  distributed  electricity  solely  upon  or  through 
private  property  *  *  *  for  its  own  use  or  the  use  of  its 
tenants  and  not  for  sale  to  others."  It  commenced,  however,  in 
1912,  to  report  to  the  Commission  as  a  subsidiary  company.  On 
December  31,  1912,  it  was  exempted  by  order  of  the  Commission 
from  making  full  reports  and  keeping  separate  accounts  for  what 
was  described  as  "  its  subsidiary  and  incidental  electric  business." 
The  order  of  the  Commission  permitting  this  exemption  stated 
that  it  had  been  made  to  appear  to  the  satisfaction  of  the  Commis- 
sion that  the  Lawrence  Park  Heat,  Light  and  Power  Company 
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'^  is  engaged  in  generating  and  distributing  electric  current  chiefly 
for  its  own  use,  and  that  outside  of  current  for  its  own  use  it  sup- 
plies only  four  customers,  all  of  whom  are  tenants  of  the  Lawrence 
Park  Bealty  Company,  which  is  the  owner  of  all  the  stock  of  the 
Lawrence  Park  Heat,  Light  and  Power  Company,  and  that  the 
supply  of  such  electric  current  to  said  tenants  is  subsidiary  and 
incidental  to  its  general  business  and  not  general  in  its  character 
and  is  inconsiderable  in  amount." 

So  matters  stood  until  the  year  1914,  when  Mr.  Lawrence's 
company  sought  and  obtained  from  the  village  authorities  permis- 
sion to  carry  two  wires  across  Pondfield  road  for  the  purpose  of 
supplying  a  new  building  belonging  to  the  Lawrence  interests, 
known  as  the  Colonial  Building.  It  then  became  necessary  to 
apply  to  the  Public  Service  Commission  for  authority  to  exercise 
what  was  thought  by  some  to  be  a  formal  franchise.  In  April,  1914, 
such  an  application  was  filed.  The  company's  intention  to  supply 
current  only  to  buildings  owned  by  the  Lawrence  interests,  and 
not  to  any  other  buildings  or  to  the  public  in  general,  was  restated 
very  positively  in  its  petition.  The  Commission  was  at  first  of 
the  opinion  that  the  right  or  privilege  secured  from  the  local 
authorities  was  not  a  franchise  within  the  meaning  of  section  68 
of  the  Public  Service  Commissions  Law,  and  declined  to  enter- 
tain the  application.  Subsequently,  however,  upon  a  renewal  of 
the  application  by  the  company,  the  Commission  made  an  order 
on  June  23,  1914,  approving  of  the  exercise  of  the  privilege  to 
construct  a  conduit  beneath  the  surface  of  Pondfield  road,  and 
permitting  a  pair  of  electric  wires  for  supplying  the  Colonial 
Building  with  electricity  to  be  installed  therein. 

Thus  for  the  first  time,  in  1914,  Mr.  Lawrence's  company 
acquired  a  certain  technical  recognition  as  a  public  service  corpo- 
ration, although  the  franchise  upon  which  such  recognition  was 
based,  limited  and  restricted  as  it  was,  did  not  really  affect  the 
character  of  the  company's  business  in  the  slightest  d^ree.  It 
remained,  in  fact,  a  purely  private  concern.  It  pretended  to  no 
public  character  whatsoever.  It  sought  no  general  franchises  nor 
exhibited  any  desire  to  serve  the  people  of  Bronxville  with  electric 
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current  In  this  respect  its  status  was  of  course  quite  different 
from  that  of  the  Westchester  Lighting  Company,  which  began  to 
do  business  in  Bronxville  in  December,  1900,  as  a  public  utilities 
company,  serving  no  private  interest  whatsoever  in  any  exclusive 
sense.  It  was  after  the  Westchester  Company  had  succeeded,  in  the 
manner  we  have  mentioned,  to  the  rights  of  its  immediate  prede- 
cessor in  Bronxville,  that  Mr.  Lawrence  entered  into  an  agree- 
ment with  the  new  company,  as  the  result  of  which  the  company 
acquired  from  Mr.  Lawrence  the  right  to  construct  and  operate  its 
lines  through  the  private  roadways  in  Lawrence  park.  At  that 
time  it  was  the  understanding  of  the  Westchester  Company  that 
Mr.  Lawrence  would  not  establish  another  plant  in  Bronxville, 
even  for  supplying  his  own  houses.  Nevertheless,  when  he  built  his 
new  plant  in  1905  and  commenced  to  serve  his  hotel  and  some 
adjoining  buildings,  the  established  company  did  not  feel  that  it 
was  in  a  position  to  combat  his  right  to  do  this  if  he  chosa  The 
situation  remained  the  same  even  after  the  Lawrence  interests 
constructed  new  stores,  buildings,  residences  and  business  blocks, 
and  sorved  these  properties  with  electricity  from  their  own  plant 
—  in  some  cases  ejecting  the  Westchester  Company  from  these 
buildings  after  it  had  obtained  a  foothold  there;  in  other  cases 
supplying  the  new  buildings  with  electricity  from  the  Lawrence 
park  plant  as  soon  as  they  were  constructed.  All  this  represented 
to  the  Westchester  Company  a  considerable  loss  of  business  which 
it  had  confidently  expected  to  get,  but  since  the  Lawrence  Com- 
pany was  in  a  position  to  take  this  business  over  without  seeking 
any  public  franchises  or  altering  its  status  as  a  private  lighting 
company  in  the  slightest  degree,  there  was  nothing  that  the  West- 
chester Company  could  do  about  it,  notwithstanding  a  certain 
alarm  which  it  commenced  to  feel  over  the  situation  which  seemed 
to  be  developing.  There  is  no  reason  to  doubt  the  truth  of  the 
statement  of  the  president  of  the  Westchester  Company,  that  if 
his  company  had  been  notified  of  the  pendency  of  the  Lawrence 
application  in  1914  for  approval  by  this  Commission  of  the  per- 
mit to  cross  Pondfield  road  in  order  to  reach  the  Colonial  Build- 
ing, it  would  have  vigorously  opposed  the  granting  of  the  applies- 
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tion.  But  it  seems  that  through  some  oversight  the  Westchester 
Company  was  not  notified.  After  the  connection  had  been  made 
on  the  Pondfield  road  between  the  Lawrence  plant  and  the  Colonial 
Building,  the  Westchester  Company  decided  to  let  the  situation 
stand  as  it  was  without  attempting  to  reopen  it.  The  building, 
after  all,  belonged  to  the  Lawrence  interests,  and  although  it  had 
been  necessary  for  the  Lawrence  Company  to  acquire  a  permit  or 
franchise  to  cross  a  public  highway  in  order  to  carry  electricity 
to  it,  the  Westchester  Company  seemed  to  feel  that  it  had  better 
not  enter  into  any  quarrel  with  the  Lawrence  interests  so  long  as 
they  confined  themselves  to  supplying  current  to  their  own  prop- 
erties and  did  not  seek  to  compete  for  outside  business. 

This  situation  lasted  until  August,  1916,  when  the  franchises 
which  are  now  before  the  Commission  for  approval  were  granted 
to  the  Lawrence  Company  by  the  village  authorities.  The  cir- 
cumstances attending  this  transaction  have  been  testified  to  quite 
fully  by  several  perfectly  reliable  witnesses.  There  can  be  no 
great  dispute  as  to  what  actually  took  place.  The  local  authorities 
desired  to  install  a  system  of  public  lighting  which  would,  as  they 
thought,  be  in  artistic  harmony  with  the  new  improvements  in  the 
course  of  completion  in  the  neighborhood  of  the  New  York  Cen- 
tral railroad  station.  A  local  planning  commission  had  agreed 
upon  a  system  of  lighting  the  new  plaza  which  was  submitted  to 
the  Westchester  Lighting  Company  for  its  approval.  It  involved 
the  placing  of  wires  underground  and  the  erection  of  lamps  of  a 
special  ornamental  character;  and  in  the  conferences  which  took 
place,  the  officials  of  the  Westchester  Lighting  Company  indicated 
some  unwillingness  to  adopt  the  project  as  it  was  outlined  to  them. 
They  made  counter  suggestions  which  they  thought  would  meet 
the  special  needs  of  the  situation  as  well  as,  if  not  better  than,  the 
village  plan.  Thereupon  negotiations  with  the  Westchester  Com- 
pany terminated,  and  Mr.  Lawrence  was  asked  whether  his  com- 
pany would  light  the  plaza  in  the  manner  proposed  by  the  plan- 
ning committee.  He  expressed  a  willingness  to  undertake  the 
work  provided  a  franchise  were  given  him  to  install  an  under- 
ground system  on  Front  and  Kraft  avenues,  and  Pondfield,  Kens- 
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ington  and  Sagamore  roads,  thus  ^labling  him  to  enter  into  com- 
petition with  the  Westchester  Company  in  the  most  thickly  popu- 
lated and  profitable  section  of  the  village.  This  condition  was 
agreed  to,  a  street  lighting  contract  was  entered  into  between  the 
village  and  the  Lawrence  Park  Heat,  Light  and  Power  Company, 
and  the  franchise  which  Mr.  Lawrence  had  asked  for  as  a  condi- 
tion to  his  undertaking  the  work  was  passed  by  the  village  board. 
Thereupon  the  Westchester  Company  officials  gave  further  inunedi- 
ate  consideration  to  the  question  what  they  had  better  do,  in  the 
light  of  these  rather  alarming  developments.  They  ended  in  offer- 
ing not  only  to  do  the  work  of  lighting  the  station  plaza  as  the  vil- 
lage wanted  it  done,  but  to  do  it  on  terms  considerably  more  favor- 
able to  the  viUage  than  the  first  proposal  had  contemplated.  In 
the  meantime,  the  present  application  had  been  filed  with  the 
Commission;  n^otiations  between  the  three  interested  parties  — 
the  village  authorities,  the  Westchester  Lighting  Company  and 
the  Lawrence  Park  Heat,  Light  and  Power  Company  —  for  a 
time  delayed  its  progress,  but  it  finally  became  apparent  that  no 
agreement  was  likely  to  be  reached,  and  a  decision  by  the  Com- 
mission of  the  questions  involved  has  at  length  become  necessary. 
The  foregoing  facts,  which  for  the  most  part  are  undisputed, 
indicate  that  notwithstanding  some  departures  from  the  normal 
in  matters  of  detail,  the  case  before  us  is  typical  enough  so  far  as 
the  principal  question  which  it  presents  to  the  Commission  for 
decision  is  concerned.  The  question  is  one  which  comes  up  in 
practically  every  disputed  application  under  section  68  of  the  Pub- 
lic Service  Commissions  Law.  In  every  one  of  these  cases  it  has  to 
be  inquired  —  and  our  decision  necessarily  hinges  on  the  result  of 
the  inquiry  —  whether  or  not  the  circumstances  of  that  particular 
case  are  such  as  to  require  a  rigid  enforcement  of  what  is  now  con- 
ceded to  be  the  settled  attitude  of  New  York  State  toward  wasteful 
competition  between  public  utility  companies.  What  the  policy  of 
the  State  is  in  that  regard  need  no  longer,  we  assume,  be  set  forth  at 
great  length  each  time  a  question  of  this  sort  comes  before  the 
Commission  for  determination.  At  least  the  broader  significance 
of  the  step  which  was  taken  in  1907  by  the  Legislature  and  the 
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then  Governor  of  New  York  in  enacting  the  present  Public  Service 
Commissions  Law  must  by  this  time  be  almost  as  well  under- 
stood by  the  general  public  as  it  certainly  is  by  people  who  are 
financially  interested  in  utility  enterprises.  We  shall  content 
ourselves,  therefore,  with  saying  upon  that  point  that  definite 
recognition  was  given  by  the  State  authorities,  in  1907,  to  what 
had  for  some  time  been  an  obvious  fact :  namely,  that  in  the  great 
majority  of  cases  competion  between  utility  companies  operating 
in  a  single  field  was  producing  very  bad  results  indeed  from  the 
points  of  view  both  of  the  public  and  the  competing  companies. 
It  was  recognized  that  this  kind  of  competition  almost  invariably 
resulted  in  the  partial  or  complete  crippling  of  enterprises  which 
were  subject  to  it,  with  the  inevitable  result  that  utility  companies 
generally  were  not  giving  anything  like  as  good  service  to  the  peo- 
ple as  they  might  reasonably  be  expected  to  give  under  happier 
and  saner  conditions.  This  evil  of  cut-throat  competition  between 
utility  companies  was  not,  of  course,  the  only  reason  for  the  pas- 
sage of  the  Public  Service  Commissions  Law.  Other  obvious 
defects  in  the  existing  system  clamored  to  be  corrected.  But  that 
the  Legislature  and  the  Governor,  approaching  the  matter  entirely 
from  the  public  standpoint  and  certainly  without  the  slightest 
desire  to  protect  vested  interests  at  the  expense  of  the  people,  gave 
particular  thought  to  the  question  here  referred  to  there  can  be  no 
doubt  whatever.  And  they  concluded,  from  their  study  of  condi- 
tions in  every  department  of  the  utility  field,  that  better  results 
than  any  wliich  had  been  secured  in  the  past  could  be  had  in  the 
future  by  substituting  for  the  foolish  and  wasteful  competition 
of  former  years  a  system  of  State  regulation  and  control,  under 
which  whatever  good  there  might  be  in  the  competitive  system 
could  be  preserved  without  any  of  its  resulting  waste  and  public 
loss.  The  newly  created  Public  Service  Commissions,  therefore, 
while  by  no  means  restrained  from  permitting  competitive  condi- 
tions to  exist  in  cases  where  the  public  interest  seemed  to  require 
it,  were  charged  with  the  duty  of  protecting  established  companies 
which  had  demonstrated  their  willingness  and  ability  to  serve  the 
people  well  against  such  ultimate  disasters  as  seemed  under  the 
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oompetitiye  system  sooner  or  later  to  overtake  nearly  all  of  these 
enterprises.  With  this  in  view,  the  power  to  pass  upon  applica- 
tions like  the  one  now  before  us,  and  the  duty  to  deny  such  applica- 
tions whenever  it  seemed  likely  that  the  conditions  from  which 
the  people  were  trying  to  be  relieved  would  be  perpetuated  by 
granting  them,  was  lodged  with  the  Commissions.  It  is  beyond 
dispute  that  the  whole  situation  has  vastly  improved  under  the 
new  system,  and  that  whatever  the  trend  of  future  l^islation  on 
this  subject  may  be,  it  wiU  not  be  toward  any  return  to  the  com- 
petitive conditions  of  earlier  days. 

Ifow,  how  far  do  the  special  circumstances  of  the  present  case 
require  the  Commission  in  this  instance  to  depart  from  the  rule 
which  in  ordinary  controversies  of  this  kind  would  have  to  be 
applied?  How  far  does  the  somewhat  unusual  status  of  the  Law- 
rence Park  Heat,  Light  and  Power  Company,  as  explained  in  the 
foregoing  statement  of  facts,  exempt  us  from  the  necessity  of 
regarding  that  corporation  as  a  newcomer  seeking  to  invade  a  field 
^which  is  already  adequately  served  by  an  existing  company? 
How  far  does  the  Westchester  Lighting  Company's  record  in 
BronxviUe  and  elsewhere  suggest  that  it  cannot  be  trusted  under 
our  present  system  of  State  regulation  and  control  to  furnish 
BronxviUe  with  good  service  in  the  future?  To  these  inquiries 
we  have  given  very  careful  thought,  and  have  finally  concluded 
that  a  decision  to  admit  the  Lawrence  Company  at  this  time  as 
an  active  competitor  in  Bronxville  would  not  be  consistent  with 
the  proper  performance  of  our  duty  under  the  laws  of  the  State 
as  they  now  stand. 

We  have  reached  this  conclusion  with  genuine  regret.  We  have 
tried  to  take  a  different  view  of  where  our  duty  lay.  We  have 
given  full  consideration,  for  instance,  to  the  suggestion  that  Mr. 
William  V.  Lawrence's  original  operation  of  a  small  electric  light 
plant  in  the  basement  of  the  old  Gramatan  Inn  for  a  few  years 
prior  to  the  burning  of  that  building  might  justify  us  in  regarding 
the  present  Lawrence  Park  Heat,  Light  and  Power  Company, 
although  not  organized  until  five  years  after  the  first  experiment 
had  been  abandoned,  as  having  been  engaged  in  business  in  Bronx- 
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ville  before  the  Westchester  Company  came  there,  and  therefore 
as  being  entitled  to  whatever  legal  and  equitable  advantages  may 
attach  to  such  priority.  But  this  theory  is  one  which,  upon 
analysis,  cannot  possibly  be  accepted.  Five  years  intervened 
between  the  time  of  the  Westchester  Company's  entry  into  Bronx- 
ville  and  the  organization  of  the  present  Lawrence  Company.  The 
Westchester  Company  came  to  Bronxville  in  the  first  instance  very 
shortly  after  the  destruction  of  Mr.  Lawrence's  original  private 
electric  plant,  and  largely  on  the  strength  of  Mr.  Lawrence's  per- 
sonal urgency  that  it  should  enter  this  new  field.  It  came  with  the 
very  distinct  understanding  on  its  part  that  it  would  never  in  the 
future  have  to  meet  with  competition  from  Mr.  Lawrence,  even  in 
connection  with  property  which  Mr.  Lawrence  owned  and  in  whose 
development  he  was  interested.  Upon  this  understanding  it  pur- 
chased what  was  left  of  Mr.  Lawrence's  original  plant.  We  can- 
not but  feel  that  under  these  circumstances  there  are  certain 
equities  growing  out  of  these  early  relations  between  the  present 
rivals  which  operate  quite  strongly  in  favor  of  the  position  taken 
by  the  Westchester  Company  in  the  present  controversy.  At  any 
rate  they  establish  no  presumptions  in  favor  of  the  Lawrence  Com- 
pany's claim.  From  a  l^al  standpoint,  of  course,  the  fact  that 
Mr.  Lawrence  operated  a  private  plant  in  connection  with  the  old 
inn  has,  and  can  have,  no  possible  connection  with  the  later  action 
of  the  Lawrence  interests  in  organizing  the  present  steam  heating 
and  lighting  company. 

Nor  do  we  feel  that  any  weight  can  be  attached  to  the  claim  that 
such  recognition  as  the  Lawrence  Company  received  in  1914  from 
the  Public  Service  Commission,  in  connection  with  the  placing  of 
its  wires  under  Pondfield  road,  constituted  in  eflfect  a  determina- 
tion of  the  whole  question  now  before  us.  As  a  matter  of  fact,  the 
Commission,  basing  its  understanding  upon  statements  contained 
in  the  petitioner's  own  moving  papers,  was  at  that  time  so  strongly 
of  the  opinion  that  the  Lawrence  Company  was  a  mere  private 
concern,  without  any  public  attributes  whatsoever,  that  it  refused 
at  first  to  pass  upon  the  company's  application  for  leave  to  cross 
Pondfield  road,  although  no  one  had  appeared  in  opposition  to  it 
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When,  subsequently,  upon  a  renewal  of  the  request,  the  company^a 
application  to  cross  Ponfield  road  was  granted,  merely  in  order 
that  it  might  thus  be  enabled  to  light  a  building  belonging  to  the 
Lawrences  on  the  other  side  of  the  road,  and  for  no  other  purpose, 
the  Commission  certainly  did  not  intend  to  hold  that  the  position 
of  the  applicant  as  an  established  electric  light  company  in  Bronx- 
ville  was  thereafter  similar  in  all  respects  to  that  of  the  West- 
chester Company,  or  that  the  last  named  company  by  the  granting 
of  that  application  lost  all  further  opportunity,  even  when  a  real 
invasion  of  the  public  lighting  field  occurred,  to  raise  the  question 
which  has  been  submitted  to  us  in  the  present  case. 

So  much  for  the  first  claim  advanced  by  the  Lawrence  Company, 
to  the  effect  that  the  Westchester  Lighting  Company  does  not  at 
the  present  time  occupy  the  position  of  the  established  company  in 
Bronxville  at  all,  but  that  this  position,  if  held  by  either  company 
to  the  exclusion  of  the  other,  belongs  by  right  to  the  Lawrence  Park 
Heat,  Light  and  Power  Company.  This  claim  is  based,  as  we  have 
said,  in  part  upon  the  establishment  of  a  private  lighting  plant  in 
the  old  hotel  some  years  before  the  Westchester  Company  entered 
Bronxville,  and  in  part  upon  the  recognition  given  to  the  Lawrence 
Company  in  1914  by  the  Public  Service  Commission.  It  is  a 
theory  which  we  cannot  accept  at  all. 

The  next  point  which  we  have  to  consider  is  whether,  even 
though  it  be  a  fact  that  the  Westchester  Company  is  at  present  the 
established  company  and  the  Lawrence  Company  the  newcomer, 
the  case  is  not  one  where  the  newcomer  ought  in  the  public  interest 
be  permitted  to  enter  Bronxville  as  a  competitor.  In  support  of 
that  view  it  is  argued,  in  the  first  place,  that  competition  in  Bronx- 
ville is  especially  desirable  and  needful  at  the  present  time  because 
the  Lawrence  Company  intends,  if  allowed  to  carry  out  its  plans, 
to  place  all  its  wires  underground,  whereas  the  Westchester  Com- 
pany has  an  overhead  system  and  is  unwilling  to  change  it.  Sec- 
ondly, it  is  argued  that  the  rejection,  or  practical  rejection,  by  the 
Westchester  Company  of  the  village's  first  proposal  to  light  the 
plaza  in  a  certain  way,  settled  once  and  for  all  whatever  prior 
rights  the  Westchester  Company  may  originally  have  had  in  con- 
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nection  with  this  work,  and  that  its  subsequent  offer  to  cany  out 
the  village  plan  on  more  favorable  terms  than  the  Lawrence  Com- 
pany had  accepted  came  too  late  to  re-establish  the  Westchester 
Company  in  a  position  of  advantage  in  respect  to  this  imdertaking. 
Although  unable  to  accept  either  of  these  arguments,  or  both  of 
them  together,  as  conclusive,  for  reasons  which  we  shall  briefly 
mention  in  a  moment,  we  must  nevertheless  say  that  when  they 
were  first  addressed  to  us  they  made,  particularly  the  second  of  the 
two,  rather  a  stronger  appeal  to  our  sense  of  fairness  than  did 
either  of  the  claims  of  the  Lawrence  Company  to  which  reference 
has  already  been  made.  An  underground  system  of  distribution 
is  undoubtedly  preferable,  in  many  ways,  to  a  system  which  calls 
for  the  stringing  of  overhead  wires  in  the  public  streets.  The  fact 
that  it  is  out  of  sight  is,  from  an  artistic  point  of  view,  certainly 
very  much  in  its  favor.  It  saves  the  trees.  It  is  in  less  danger 
from  the  elements  than  an  overhead  system.  But  on  the  other 
side  of  the  ledger  must  be  entered  its  extremely  high  cost  of  instal- 
lation, which  necessitates  the  charging  of  higher  rates  than  com- 
panies which  distribute  electricity  by  overhead  wires  can  live 
under.  It  is  doubtful  whether,  having  regard  for  this  last  men- 
tioned factor,  the  people  of  Bronxville  and  other  Westchester  vil- 
lages would  favor  the  placing  of  electric  wires  undergroimd  at  the 
present  time,  much  as  they  might  like  to  have  them  there  if  nothing 
but  the  question  of  appearances  was  involved.  But  however  that 
may  be,  we  do  not  consider  this  phase  of  the  controversy  as  prop- 
erly before  us  in  the  present  case.  If  the  people  of  Bronxville  and 
other  Westchester  communities,  after  consideration  of  the  ques- 
tion in  all  its  bearings,  should  ever  decide  that  they  want  an  imder- 
ground  system  throughout  the  viljage,  the  situation  will  be  one  that 
can  be  taken  up  with  the  existing  companies  at  any  time,  precisely 
as  has  been  done  in  the  larger  cities  of  the  State.  In  the  end  the 
companies  will  have  to  bow  to  the  popular  will  on  the  subject. 
Certainly  we  can  see  no  reason  in  connection  with  the  distribution 
systems  of  the  two  companies  for  throwing  the  bars  down  in  Bronx- 
ville to  the  old  competitive  evils  from  which  the  State  has,  since 
1907,  been  trying  to  get  away.  It  is  a  mere  matter  of  detail  which 
should  be  approached  in  an  entiroly  diflFerent  manner. 
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Finally,  as  to  the  effect  which  the  first  rejection  by  the  West- 
chester  Company   of  the   village   planning  commission's   plaza 
lighting  project  should  have  upon  our  determination  in  the  present 
case.    The  argument  of  the  Lawrence  Company  is  that  the  West- 
chester Company  had  its  opportunity  and  voluntarily  let  it  go. 
Why,  it  is  asked,  should  a  change  of  mind  be  permitted  after 
another  company  has  expressed  its  willingness  to  do  work  which 
the  first  company  had  hesitated  about  doing?    We  are  not  sur- 
prised, as  we  have  said,  that  this  point  of  view  should  appeal  quite 
strongly  to  many  people  when  it  is  first  suggested  to  them.     It 
seems  to  have  a  flavor  of  every  day  justice  attaching  to  it.    It  falls 
in  with  the  average  man's  idea  of  what  is  fair  and  right.     The 
trouble  is  that  the  argument  fails  entirely,  as  we  see  it,  to  take  into 
account  the  real  purpose  of  the  law  under  which  authority  to  pass 
on  questions  like  this  has  been  vested  in  the  Public  Service  Com- 
missions.   It  presupposes  that  the  primary  intent  of  the  law  is  that 
the  Commission  shall,  in  proceedings  of  this  kind,  apportion  loss 
and  gain,  advantage  and  disadvantage,  as  justice  may  seem  to 
require,  between  the  rival  companies  appearing  before  it,  without 
giving  any  particular  thought  to  the  question  of  how  its  decision 
is  going  to  affect  the  party  of  the  third  part  to  all  these  transactions, 
namely,  the  public.    Of  course  that  is  not  the  real  purpose  of  the 
law  at  all.    As  we  understand  the  intent  of  the  statute,  the  interest 
that  we  are  called  upon  primarily  to  consider,  and  to  which  every 
other  interest  must  be  subordinated,  is  the  public  interest.     The 
first,  if  not  the  only,  question  which  we  must  ask  ourselves  is,  what 
influence  is  our  decision  likely  to  have  upon  the  public  welfare  in 
the  community  affected  by  it  ?    Certainly  it  was  to  safeguard  and 
advance  the  public  interest  that  these  Commissions  were  created  — 
not  to  act  as  arbiters  or  judges  in  controversies  between  utility 
companies  in  which  the  public  interest  was  being  lost  sight  of 
entirely.    If  we  are  right  in  thinking  that  this  is  the  angle  from 
which  we  must  approach  the  question,  then  it  must  be  obvious  that 
any  view  of  the  case  which  leaves  the  public  out  of  the  reckoning 
must  be  ruled  out  so  far  as  we  are  concerned.    Applying  this  to 

the  particular  point  which  we  are  considering  here,  it  would  seem 
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that  the  Westchester  Company's  original  rejection  of  the  village 
plan  is  of  very  slight  importance  compared  with  the  fact  that  it  is 
now  willing  to  do  this  work,  not  merely  on  as  favorable  terms  as 
the  Lawrence  Company  will  accept,  but  on  considerably  better 
terms  from  the  standpoint  of  the  public.  It  seems  to  the  Commis- 
sion that,  viewing  the  matter  from  the  public  standpoint,  it  makes 
very  little  difference  how  or  when  the  final  decision  of  the  West- 
chester Lighting  Company  to  light  the  plaza  on  more  advantageous 
terms  than  the  Lawrence  Company  have  accepted  was  arrived  at. 
That  is  something  with  which  we  are  not  particularly  concerned. 
It  is  no  doubt  absolutely  true  that  in  helping  to  bring  the  West- 
chester Company  into  line  in  this  matter  the  Lawrence  Company 
has  performed  a  function  of  genuine  public  importance  —  perhaps 
the  first  real  public  action  in  its  entire  career,  and  certainly  one 
which  haa  fairly  earned  for  it  the  gratitude  of  the  people  of  Bronx- 
ville.  It  may  be,  also,  that  if  the  only  question  before  us  was  the 
allotment  of  rewards  and  benefits  as  between  these  two  companies, 
we  should  feel  like  rewarding  the  Lawrence  Company  and  penal- 
izing the  Westchester  Company  in  connection  with  the  plaza  light- 
ing transaction.  Granting  all  that,  it  still  from  our  point  of  view 
remains  clear,  that  if  we  were  to  permit  the  Lawrence  Park  Heat, 
Light  and  Power  Company,  upon  this  ground  alone,  to  introduce 
competitive  conditions  into  the  Bronxville  lighting  situation,  when 
we  have  every  reason  for  thinking  that  conditions  there  do  not  re- 
quire this  to  be  done  in  the  public  interest,  we  should  be  acting  in 
deliberate  disregard  of  the  law  and  settled  policy  of  the  State,  and 
should  be  imposing  upon  the  people  of  Bronxville  a  condition  from 
which  they  might  in  the  end  be  heavy  sufferers.  It  is  not  likely, 
either,  as  we  view  the  situation,  that  the  evil  consequences  of  our 
doing  such  a  thing  would  delay  very  long  in  putting  in  an  appear- 
ance. Ultimately,  of  course,  if  the  theory  of  the  State  in  regard  to 
this  subject  is  correct,  a  competitive  condition  in  the  Bronxville 
electric  light  field  would  lead  to  rate  wars  there,  which  might  ter- 
minate in  the  bankruptcy  of  one  or  both  competitors,  and  in  an 
eventual  failure  of  either  to  give  decent  service  to  the  people  of 
Bronxville.  Those  would  be  future  consequences.  But  upon  the 
ascertained  facts  of  this  case  the  Bronxville  public  would,  from  the 
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moment  its  street  lighting  contract  with  the  Lawrence  Company 
went  into  eflFect,  receive  less  for  its  money  than  is  now  offered  to  it 
by  the  Westchester  Company.  That  would  be  an  immediate  result 
of  granting  the  present  application,  and  one  which  on  its  face  would 
be  in  direct  conflict  with  the  best  interests  of  the  Bronxville  com- 
munity. Nor  can  the  Commission  see  how  the  service  which  the 
Lawrence  Company  would  give  private  consumers,  if  it  entered 
the  general  field  at  this  time,  could  be  as  entirely  dependable  as 
that  which  a  seasoned  public  utility  corporation  like  the  West- 
chester Lighting  Company  is  able  to  give.  We  are  very  far  from 
intending  this  observation  as  a  slur  either  upon  the  good  intentions 
or  the  abilities  of  the  managers  of  the  Lawrence  Company.  It  is 
something  which  seems  to  be  inberent  to  the  situation  in  which 
that  company  stands.  It  was  never  established  to  do  a  public 
lighting  business,  its  plant  was  not  built  for  that  purpose,  and  if 
it  were  actually  to  be  put  to  that  purpose  now,  with  an  immediate 
considerable  increase  in  the  demands  that  are  made  upon  it,  we 
apprehend  that  the  company  might  experience  very  great  difficulty 
in  carrying  its  new  load  as  a  public  plant  should.  Indeed,  we  have 
very  little  doubt  that  the  denial  of  the  present  application  will 
prove  in  the  end  to  be  a  blessing  in  disguise  to  the  owners  of  the 
property,  unpalatable  as  for  the  moment  such  a  decision  may  be. 
One  other  point  requires  to  be  considered.  It  has  been  suggested 
Aat  as  the  competition  of  the  Lawrence  Company  cannot  possibly 
extend  farther  than  the  limits  of  Bronxville,  while  the  operations 
of  the  Westchester  Lighting  Company  cover  practically  all  of 
Westchester  county,  the  volume  of  competition  which  would  result* 
from  the  granting  of  this  application  could  never  conceivably  be 
large  enough  to  seriously  threaten  the  financial  position  of  the 
larger  concern,  and  that  therefore  one  absolutely  essential  pre- 
requisite for  successful  opposition  to  the  present  application  by  the 
Westchester  Company  does  not  exist.  But  as  we  understand  the 
situation,  it  is  within  our  discretion  in  passing  upon  an  application 
of  this  kind  to  take  into  account  something  more  than  the  immedi- 
ate menace  in  sight  at  the  time  the  application  is  made.  We  may, 
and  in  fact  we  ought,  bear  in  mind  that  if  competition  with  the 
Westchester  Company  is  to  be  permitted  in  Bronxville,  notwith- 
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standing  that  the  service  there  is  good  and  that  the  company  is 
willing  to  more  than  meet  the  terms  of  its  rival  in  the  matter  of 
the  plaza  lighting,  there  would  be  no  possible  excuse  for  a  subse- 
quent denial  by  the  Commission  of  similar  applications  in  other 
Westchester  communities.  In  passing  upon  the  Bronxville  ca83, 
therefore,  we  have  had  in  mind  the  possibility  of  its  being  quoted 
as  a  precedent  at  some  future  time  in  connection  with  similar  appli- 
cations elsewhere  in  the  territory  served  by  the  Westchester  Light- 
ing Company.  We  think  that,  under  the  circumstances,  this  is 
the  proper  point  of  view  for  us  to  take. 

It  only  remains  for  us  to  say  that  the  conclusions  we  have 
reached  in  reference  to  the  several  matters  above  referred  to  seem 
to  render  it  quite  unnecessary  for  us  to  pass  definitely  at  this  time 
upon  certain  important  questions  of  law  bearing  upon  the  validity 
of  the  Lawrence  Company's  franchises,  which  have  been  discussed 
in  the  briefs  of  the  contending  parties.  Accordingly,  we  have  not 
so  done,  but  have  disposed  of  the  case  entirely  upon  what  we  con- 
ceive to  be  its  merits,  as  distinct  from  its  technicalities. 

All  concur. 


In  the  matter  of  the  Complaint  of  REsinEWTS  of  Cato,  Meridian, 
Faib  Haven,  and  the  Auburn  Chamber  of  Commerce  against 
Lehigh  Valley  Railroad  Company  as  to  Discontinuance  of 
Trains  Nos.  281  and  284  (Passenger)  between  Auburn  and 
North  Fair  Haven 

Case  No.  6127 

(Public  Service  Commission,  Second  District,  October  11,  1917) 

AppUcation  for  restoration  of  certain  trains  by  the  Lebigb  Valley  Railroad 
Company. 

The  Chamber  of  Commerce  of  the  city  of  Auburn  and  numerous  citisens 
living  north  of  that  city  along  the  line  of  what  is  known  as  the  Auburn 
division  of  the  Lehigh  VaUey  railroad,  have  complained  of  the  action 
of  the  railroad  in  discontinuing  passenger  train  No.  281  which  formerly 
left  Auburn  at  11:05  A.  ic.  and  reached  North  Fair  Haven  at  12:20  F.  ic 
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This  tram,  as  No.  284,  left  North  Fair  Haven  at  8:25  p.  k.  and  reached 
Anbnm  at  4:45  P.  M.  No.  281  connected  at  Auburn  with  a  train  from 
the  south  and  284  made  connections  with  the  main  line  at  Sayre.  The 
railroad  company  has  discontinued  the  service  of  these  two  trains  nortii 
of  Auburn  and  made  that  city  their  northern  terminus.  The  testimony 
in  this  case  showed  that  by  the  discontinuance  of  these  trains  the  orderly 
business  of  the  community  is  disarranged,  hampered  and  in  some  cases 
almost  ruined  and  that  the  country  interested  is  an  active  and  prosperous 
farming  and  village  section.  Held,  that  under  the  circumstances  both 
trains  should  be  restored  to  service. 


A.  J.  Parker,  reprefienting  complamaiits  from  the  northern  part 
of  Cayuga  county. 

Irving  Baker,  one  of  the  committee  of  five  appointed  by  the 
Chamber  of  Commerce  of  Anbum. 

R.  W.  Barrett,  Assistant  General  Solicitor,  for  respondent 

Bashits,  Commissioner. —  This  proceeding  is  based  upon  the 

complaint  made  by  the  Chamber  of  Commerce  of  the  City  of 

Auburn  and  by  nimierous  citizens  living  north  of  that  city  adjacent 

to  what  is  commonly  known  as  the  Auburn  division  of  the  Lehigh 

Valley  railroad.     The  northern  terminus  of  this  division  is  at 

Xorth  Fair  Haven,  on  the  shore  of  Lake  Ontario  and  thirty-one 
and  seven-tenths  miles  from  Auburn.    There  are  eleven  stations  on 

this  division  including  those  at  the  termini.  The  country  adjacent 
to  the  railroad  is  inhabited  by  active  and  prosperous  farming  and 
village  commimities.  Auburn,  at  the  southern  terminus  of  the  divi- 
sion, is  the  county  seat,  and  by  the  State  enumeration  of  1915  is 
credited  with  a  population  of  32,468,  and  is  naturally  the  Mecca 
of  those  who  seek  a  city  for  business  or  pleasure  or  who  have  busi- 
ness with  the  courts  or  the  county  government.  At  the  northern 
terminus  is  a  summer  resort  similar  in  character  to  so  many  others 
which  dot  the  shores  of  the  Great  Lakes,  containing  numerous  cot- 
tages, one  or  more  hotels,  and  at  certain  times  in  the  year  a  con- 
siderable population  composed  largely  of  those  who  seek  recreation. 
The  evidence  is  to  the  effect  that  in  the  summer  parties  from  con- 
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siderable  distance  —  from  New  York,  Buffalo,  Sayre  and  Mauch 
Chunk  —  visit  this  plaoa 

Previous  to  May  27, 1917,  passenger  train  No.  281  left  Auburn 
at  11 :05  A.  M.  and  reached  North  Fair  Haven  at  12 :20  p.  m.  This 
train,  as  No.  284,  left  North  Fair  Haven  at  8 :26  p.  m.  and  reached 
Auburn  at  4:45  p.  m.  No.  281  was  but  the  continuation  of  a  train 
arriving  at  Auburn  from  the  south  over  the  Auburn  and  Ithaca 
branch,  and  No.  284  proceeded  southerly  from  Auburn  and  made 
connections  with  the  main  line  at  Sayre.  The  railroad  company 
has  discontinued  the  service  of  these  two  trains  north  of  Auburn 
and  made  that  city  their  northern  terminus.  Complainants  ask 
that  they  be  restored  to  their  former  service. 

It  is  quite  difficult  to  harmonize  the  answer  of  the  railroad  that 
the  trains  were  taken  off  "  by  reason  of  the  shortage  of  locomotives 
and  engineers  and  firemen  to  run  the  same,  it  was  necessary  for 
respondent  to  economize  in  the  operation  of  its  locomotive  power 
as  much  as  possible,"  with  the  facts,  as  the  train  which  formerly 
reached  Auburn  in  the  morning  and  then  proceeded  north  and 
returned  to  Auburn  in  the  afternoon  now  stops  at  that  city  and  is 
there  held,  both  train  equipment  and  train  crew  in  idleness,  until 
the  afternoon,  when  it  returns  south.  The  round  trip  is 
shorter  by  sixty-three  and  four-tenths  miles,  but  during 
the  time  formerly  used  in  making  the  trip  to  North 
Fair  Haven  and  back  neither  locomotive,  cars  nor  crew  are 
used  for  any  other  purpose.  No  regular  passenger  trains  are 
now  left  upon  this  division  of  the  road.  Train  No.  289  leaving 
Auburn  at  5:45  p.  m.  and  reaching  North  Fair  Haven  at  7:15 
p.  M.,  and  train  No.  286  leaving  North  Fair  Haven  at  7 :40  a.  m. 
and  reaching  Auburn  at  9 :13  a.  m.,  are  mixed  trains  which  do  not 
run  very  closely  to  schedule  on  account  of  the  large  quantity  of 
milk  and  empty  cans  handled  at  different  points.  Furthermore, 
a  person  who  goes  to  Auburn  on  No.  286  must  stay  in  that  city  for 
about  eight  and  one-half  hours  before  he  returns.  If  there  is  a 
desire  to  be  in  the  city  after  5 :45  in  the  afternoon,  then  the  person 
must  stay  one  night  and  two  days  to  accomplish  his  object.  A  per- 
son who  for  any  reason  visits  North  Fair  Haven  can  arrive  only 
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at  7 :15  p.  m.,  and  must  stay,  all  night  and  finish  his  visit  by  7 :40 
the  next  morning  or  be  compelled  to  remain  two  nights  and  one 
day. 

To  remedy  the  loss  of  express  service  caused  by  taking  off  trains 
281  and  284,  an  express  car  has  been  attached  to  a  local  freight 
leaving  Auburn  at  about  7 :50  a,  m.  This  train  is  very  irregular 
in  its  movements.  At  Cato,  only  seventeen  and  seven- 
tenths  miles  from  the  starting  point  of  the  train,  the 
records  of  the  railroad  company  show  that  from  and 
including  August  first  to  and  including  August  eighteenth  the 
train  arrived  from  9:35  a.  m.  to  11:05  a.  m.,  a  difference  of  one 
hour  and  twenty-five  minutes,  and  departed  from  9:50  a.  m.  to 
11:20  A.  M.,  a  difference  of  one  hour  and  thirty  minutes.  A  large 
number  of  eggs  are  shipped  from  this  locality.  The  percaitage  of 
breakage  has  largely  increased.  Bread  which  formerly  arrived  at 
North  Fair  Haven  at  12 :20  p.  m.  does  not  arrive  until  7 :15  p.  m., 
too  late  to  be  sold  that  night,  and  must  be  sold  as  stale  bread.  The 
proprietor  of  the  newspaper  which  is  most  largely  patronized  in 
the  north  part  of  the  county,  hires  a  man  to  take  the  paper  from 
Weedsport  to  Cato  so  that  the  subscribers  may  receive  the  paper 
in  the  morning. 

Without  going  further  into  details,  the  orderly  business  of  the 
community  is  disarranged,  hampered,  and  in  some  cases  almost 
ruined. 

The  railroad  officials  say  that  the  trains  taken  off  did  not  pay 
expenses,  and  they  present  figures  to  sustain  that  assertion.  No 
figures  as  to  the  passenger  traffic  upon  the  trains  taken  off  are 
given,  except  four  days  in  May,  1917,  just  before  the  trains  were 
taken  from  service,  hardly  a  sufficiently  long  time  for  a  fair  esti- 
mate. A  comparison  was  made  between  the  ticket  sales  for  four 
stations  out  of  eleven  for  the  months  of  June,  1916,  and  June, 
1917.  This  comparison  showed  a  decrease  in  the  latter  year,  but 
in  June,  1917,  these  trains  above  mentioned  had  been  removed 
and  a  bus  line  had  been  established  to  relieve  the  situation.  A 
comparison  in  passenger  business  for  the  three  months  of  June, 
July  and  August  in  1917,  with  the  three  corresponding  months 
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of  1916,  shows  a  decrease  for  the  former  year.  We  are  not  favored 
with  a  complete  statement  of  the  amoimt  of  income  from  the 
Auburn  division,  nor  a  complete  statement  of  the  amount  earned 
by  trains  Nos.  281  and  284  for  any  reasonable  length  of  time,  so 
that  we  may  determine  the  excess  of  expense,  if  any,  over  the 
income  either  of  th^  division  or  these  trains. 

As  the  .company  is  not  required  to  furnish  either  additional 
equipment  or  men,  trains  !N^os.  281  and  284  should  be  restored  to 
service. 

All  concur. 


In  the  Matter  of  the  Petition  of  John  J.  Neil,  under  Chapter  667, 
Laws  of  1915,  for  a  Certificate  of  Convenience  and  Necessity 
for  the  Operation  of  a  Stage  Route  by  Auto  Buses  in  the  City 
of  Batavia,  it  Being  Proposed  that  the  Route  Shall  Also  Be 
Operated  Between  Batavia  and  the  Incorporated  Village  of 
Avon,  Livingston  County 

Case  No.  6189 

(Public  Senrioe  Comniiasicm,  Second  District,  October  11,  1917) 

Application  for  the  right  to  operate  a  stage  route  by  auto  buses  in  opposition 
to  an  existent  line  which  is  conceded  to  be  doing  good  public  service. 

The  application  herein  is  by  John  J.  Neil  for  permission  to  operate  an 
auto  stage  route  in  the  city  of  Batavia,  running  between  that  place  and 
the  incorporated  village  of  Avon,  Livingston  county.  There  are  already 
two  lines  of  buses  which  are  entirely  capable  of  caring  for  all  the  pas- 
senger  traffic  at  the  point  where  the  petitioner  proposes  to  have  his  route 
cross  the  boundary  of  the  municipality.  There  is  also  a  street  surface 
railroad  caring  for  the  intraurban  traffic.  The  Commission  has  discretion 
as  to  whether  such  a  certificate  should  be  granted.  Under  the  facts  in 
this  case  the  application  should  be  d^ed.    Application  denied. 

Irvine,  C,  dissents. 

Roger  E.  Chapman,  for  petitioner. 

William  H.  Coon,  for  J.  Ernest  Sprague,  in  opposition. 
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N.  A,  MacPhersoiiy  for  H.  M,  Bradbury,  in  opposition. 
George  W.  Watson,  for  Myron  A.  Russell,  in  opposition. 

Babhite,  Commissioner. —  The  application  in  this  case  should 
be  denied.  Would  such  a  result  be  a  reversal  of  the  decision  of 
the  Commission  in  the  matter  of  the  petitions  of  Bartholomew  and 
of  Neil  (6  P.  S.  C.  2d  D.  Rep.  96)  ?  I  think  not.  In  the  case 
cited,  Commissioner  Irvine,  writing  for  the  Commission,  says: 
"  It  follows,  therefore,  that  in  passing  upon  these  cases  the  only 
question  presented  to  the  Commission  is  whether  public  conveni- 
ence and  necessity  require  that  either  or  both  of  these  applicants, 
each  with  the  right  to  bring  passengers  to  the  city  line  and  to  carry 
passengers  from  the  city  line  outward,  should  be  permitted  to  bring 
their  passengers  into  the  center  of  the  city  or  to  pick  up  their  pas- 
sengers in  the  center  of  the  city  and  carry  them  over  the  streets  to 
the  city  limits." 

And  again :  "  The  evidence  shows  that  the  applicant  Neil  has 
in  the  past  enjoyed  quite  a  large  patronage.  It  also  tends  to  show 
that  the  applicant  Bartholomew,  if  permitted  to  operate,  will  prob- 
ably enjoy  a  very  considerable  patronage." 

In  the  case  at  bar  the  evidence  shows  that  there  are  already  in 
operation  two  lines  of  buses  which  are  entirely  capable  of  serving 
and  which  in  fact  do  serve  the  wants  of  all  passengers  who  desire 
to  enter  or  leave  the  city  at  the  point  where  the  petitioner  proposes 
to  have  his  route  cross  the  boundary  of  the  municipality.  These 
two  lines  have  the  right  to  receive  passengers  at  any  point  within 
the  city  and  to  carry  them  outside,  or  to  bring  passengers  from  the 
outside  to  any  point  within  the  city.  A  street  surface  railroad 
cares  for  the  intraurban  traffic.  There  is  no  evidence  that  the 
applicant  will  enjoy  any  considerable  patronage  if  allowed  to  oper- 
ate. Certainly  discretion  is  vested  in  the  Commission  as  to 
whether  a  certificate  should  be  granted,  otherwise  the  statute  is  a 
farce.  The  mere  fact  that  discretion  as  to  each  case  is  given  to  the 
Commission  would  be  a  sufficient  answer  to  any  charge  that  to  deny 
the  application  in  this  case  would  be  inconsistent  with  the  decision 
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in  the  Bartholomew  case.    Each  application  must  stand  upon  its 
own  particular  facts. 

Chairman  Van  Santvoord  and  Commissioners  Emmet  and  Can 
concur ;  Commissioner  Irvine  dissents,  in  opinion. 

Ibviio;,  Commissioner  (dissenting). —  I  cannot  concur  in  the 
views  expressed  by  Commissioner  Barhite.  The  case  is 
in  every  respect  similar  to  the  Bartholomew  case  except 
in  the  one  particular  mentioned  in  Commissioner  Bar- 
hite's  memorandum.  It  may  be  that  there  was  more 
interurban  business  in  prospect  for  the  two  lines  between  Geneva 
and  Penn  Yan  than  for  the  three  lines  here  involved.  However, 
this  is  all  interurban  business  and  has  nothing  to  do  with  city 
transportation.  It  is  true,  that  if  the  petition  were  granted  there 
would  be  more  vehicles  traversing  the  streets  of  Batavia,  but  the 
power  to  control  street  traffic  does  not  vest  in  this  Commission,  but 
in  the  local  authorities,  who  have  already  granted  their  consent. 
In  substance,  the  denial  of  a  certificate  is  recommended  because 
there  is  no  need  for  additional  facilities  for  transportation  over 
highways  outside  the  city.  Under  the  present  law  the  Commission 
has  no  authority  in  such  matters,  and  to  use  its  power  over  urban 
transportation  in  order  to  regulate  rural  transportation  is,  I 
believe,  a  usurpation  of  authority. 

The  present  law  was  enacted  solely  with  a  view  to  giving  the 
Commission  regulatory  power  over  jitney  operations  in  cities.  It 
has  proved  efficient  for  that  purpose  and  has  fully  met  the  evils 
of  unrestricted  jitney  competition.  It  repealed  the  former  law 
which  gave  the  Commission  discretionary  power  over  stage  route 
transportation  on  State  and  county  highways.  Tlbe  repeal  of  that 
law  had  been  recommended  by  the  Commission. 

The  use  of  the  Commission's  present  power  in  the  manner  recom- 
mended would  indirectly  restore  a  power  so  taken  away  in  every 
case  where  a  rural  bus  line  happens  to  enter  a  city. 
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Petition  of  Gboton  Electbio  Poweb  Cobpobation,  under  Sec- 
tion 68,  Public  Service  Commissions  Law,  for  Permission  to 
Construct  in  the  Incorporated  Village  of  Groton,  Tompkins 
County,  an  Electric  Plant  and  for  Approval  of  a  Franchise 
Therefor  Beceived  from  Said  Village 

Case  No.  6198 

(Public  Service  Commission,  Second  Bistrict,  October  23,  1917) 

A  vote  of  the  electors  is  necessary  nnder  the  Village  Law  to  anthorize  the 
conatmction  of  a  lighting  system  in  snch  village. 

The  Village  lam  requiring  a  vote  of  the  electors  in  order  to  authorise 
the  establishment  of  a  municipal  lighting  system,  and  also  forbidding 
the  granting  of  a  franchise  to  an  individual, 'firm,  association,  copartner- 
ship, or  corporation  for  constructing  any  lines  of  poles  or  wires  to  fur- 
nish light  or  power  within  such  village  when  such  village  owns  and  uses 
an  electric  plant,  it  follows  that  a  village  board  and  a  board  of  light 
commissioners  may  not  without  a  vote  of  the  electors  divest  itself  of 
title  or  control  of  an  existing  municipal  system  lawfully  established  by 
leasing  it  and  delivering  possession  to  an  electrical  corporation. 

A  lease  so  executed  without  authority  of  a  vote  of  the  electors,  if 
it  has  any  validity,  merely  constitutes  the  lessee  the  agent  of  the  village 
for  the  operation  of  the  plant. 

Where  a  lease  has  been  so  executed  without  a  vote  of  the  electors 
and  the  lessee  put  in  possession,  the  village  has  not  lawfully  divested 
itself  either  of  the  ownership  or  the  use  of  the  plant,  and  the  village 
board  may  not,  therefore,  without  a  vote  of  the  electors,  grant  a  fran- 
chise to  an  electrical  corporation  to  construct  and  maintain  poles  and 
wires  on  the  streets  and  public  places. 

Edward  H.  Bostwick,  as. attorney  for  applicant 

S.  J.  Magee,  as  president  of  applicant 

Giles  M.  Stoddard^  Village  Attorney,  for  the  Village  of  Groton. 

B.  L.  Buck,  President  Village  of  Groton. 

Benn  Conger,  president,  and  C.  F.  Brown,  manager  Corona 
Typewriter  Company,  Groton,  "N.  T. 

Ibviwe,  Commissioner. —  This  application  seeks  the  approval  of 
a  franchise  granted  under  unusual  conditions.    The  village  of 
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Groton  owns  and  for  a  long  time  has  operated  an  electric  plant  for 
the  purpose  of  furnishing  light  to  the  village  and  its  inhabitants. 
Bonds  were  issued  for  its  construction,  and,  apparently,  have  since 
been  issued  for  its  maintenance,  and  statements  were  made  at  the 
hearing  that  it  had  been  necessary  for  the  village  to  levy  taxes  to 
meet  deficits  of  operation.    Industries  in  the  village,  notably  the 
Corona  Typewriter  Company,  have  been  greatly  enlarged,  and  at 
least  one  new  industry  has  been  established.     These  industries 
require  electric  energy  in  their  operation.    The  growth  of  the  vil- 
lage due  to  the  expansion  of  its  industries  creates  an  increased 
demand  for  electric  energy.     The  municipal  plant  is  inadequate 
to  meet  these  new  requirements,  and  it  was  stated  at  the  hearing 
that  it  was  very  doubtful  whether  the  electors  would  be  willing  to 
incur  any  further  liability  for  its  extension.     In  these  circum- 
stances a  public  meeting  was  held  at  which  a  committee  was 
appointed  to  consider  what  disposition  should  be  made  of  the  plant 
The  committee  reported  that  it  was  expedient  to  lease  the  plant 
upon  certain  terms  recommended  to  the  village  board.    The  appli- 
cant corporation  was  then  created,  and  a  lease  was  entered  into  by 
authority  of  the  village  board,  such  action  being  ratified  by  the 
board  of  water  and  light  commissioners,  whereby  the  plant  was 
leased  to  the  applicant  corporation  which  was  immediately  let  into 
possession  of  the  plant  and  has  since  been  operating  it.    The  lease 
bears  date  September  12,  1917,  but  from  correspondence  in  the 
record  it  appears  that  possession  was  taken  September  tenth.    The 
lease  by  its  terms  is  to  endure  until  1933,  when  the  last  of  the  vil- 
lage bonds  issued  for  its  construction  and  maintenance  will  mature. 
The  rental  is  a  sum  each  year  equal  to  the  accruing  interest  on  the 
then  outstanding  bonds  plus  $1,100.    Apparently  it  was  intended 
that  by  this  means  the  village  should  provide  for  the  operation  and 
maintenance  of  the  plant,  the  payment  of  the  interest,  and  the  pro- 
vision of  a  sinking  fund  to  amortize  the  bonds.     There  is  nothing 
to  indicate  bad  faith  on  the  part  of  the  village  officials  or  of  the 
company,  and  on  the  information  the  Commission  now  possesses 
the  arrangement  seems  to  be  to  the  decided  advantage  of  the  village. 
After  the  lease  was  executed  and  the  corporation  had  taken  over 
the  operation  of  the  plant,  the  franchise  in  question  was  granted, 
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authorizing  the  corporation  to  erect  and  maintain  in  the  streets 
and  other  places  of  the  village,  poles  and  other  instrumentalities 
for  the  purpose  of  supplying  the  village  with  electricity  for  public 
and  private  lighting  and  for  furnishing  heat  and  power.  The 
franchise  is  to  terminate  concurrently  with  the  lease.  At  the  hear- 
ing there  was  no  opposition,  and  the  village  and  certain  of  its  citi- 
zens urged  approval  of  the  franchise.  It  is  with  great  reluctance 
that  the  Commission  has  reached  the  conclusion  that  it  cannot 
legally  approve  the  exercise  of  the  franchise  as  matters  now  stand. 

Subdivision  9  of  section  90  of  the  Village  Law  is  as  follows: 

"  Poles  and  wires;  granting  franchises, —  To  regulate  the  erec- 
tion of  telegraph,  telephone  or  electric  light  poles,  or  the  stringing 
of  wires  in,  over  or  upon  the  streets  or  public  grounds,  or  upon, 
over  or  in  front  of  any  building  or  buildings ;  but  no  franchise,  or 
right,  to  erect  or  construct  any  line  of  poles  or  wires  to  furnish 
light  or  power  within  such  village  or  to  build,  construct,  erect  or 
maintain  any  additional  line  of  sewer,  water  or  gas  pipes,  over, 
along,  across  or  under  any  of  the  streets,  avenues,  lanes  or  public 
grounds  of  such  village  shall  be  granted  to  any  individual,  firm, 
association,  copartnership  or  corporation  when  such  village  owns 
and  uses  an  electric  light  plant  or  water  works,  until  the  question 
of  granting  such  right  or  franchise  shall  have  been  duly  submitted 
to  the  qualified  electors  of  such  village,  at  an  annual  election,  or  at 
a  special  election  duly  called  and  held  for  that  purpose,  and 
adopted  by  a  majority  of  the  votes  of  duly  qualified  voters  cast  at 
such  election." 

Section  241  of  the  same  law  is  as  follows: 

'*  Election  for  lighting  system, —  A  proposition  may  be  sub- 
mitted at  a  village  election  for  the  establishment  of  a  system  for 
supplying  the  village  and  its  inhabitants  with  light  by  any 
approved  method,  or  for  the  acquisition  of  an  existing  private  sys- 
tem, at  an  expense  in  either  case  not  exceeding  the  sum  stated  in 
the  proposition." 

The  plant  has  been  constructed,  maintained  and  operated  pre- 
sumably by  virtue  of  a  vote  or  votes  in  pursuance  of  section  241. 
The  question  is  thus  presented  as  to  whether  the  village  at  the.  time 
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of  the  granting  of  the  franchise  owned  and  used  the  plant.  If  so, 
the  supposed  franchise  is  void  under  the  provisions  of  subdivision 
9,  as  it  is  admitted  that  the  question  of  granting  it  was  not  sub- 
mitted to  the  electors.  The  village  undoubtedly  owns  an  electric 
plant,  but  does  it  use  it  ?  To  answer  this  question  we  must  inquire 
into  the  validity  of  the  lease. 

We  have  not  found  in  this  State,  nor  have  counsel  pointed  out 
to  us,  any  judicial  authority  throwing  light  upon  the  question. 
We  are  aware  that  in  two  or  three  instances  elsewhere  leases  of 
municipally  owned  public  utilities  have  been  sustained.  Ogden 
City  V.  Bear  Lake  &  River  W.  &  I.  Co.,  28  Utah,  25;  Baily  v. 
Phila.,  184  Penn.  St.  594 ;  Los  Angeles  City  Water  Company  v. 
City  of  Los  Angeles,  88  Fed.  Rep.  720.  These  cases  were,  how- 
ever, decided  under  different  circumstances  and  in  connection  with 
such  different  l^islation  that  they  do  not  help  us.  The  Com- 
mission believes  that  the  general  principles  are  accurately  stated 
in  Dillon  on  Municipal  Corporations  ('5th  ed.),  as  follows: 

"  Section  991.  Municipal  corporations  possess  the  incidental  or 
implied  right  to  alienate  or  dispose  of  the  property,  real  or  per- 
sonal, of  the  corporation,  of  a  private  nature,  unless  restrained  by 
charter  or  statute ;  they  cannot,  of  course,  dispose  of  property  of  a 
public  nature,  in  violation  of  the  trusts  upon  which  it  is  held,  and 
they  cannot,  except  under  valid  legislative  authority,  dispose  of  the 
public  squares,  streets  or  commons. 

"  Section  1301.  Water  works  and  lighting  plants  constructed 
and  owned  by  a  municipality  for  its  own  use  and  for  the  use  of  its 
inhabitants  belong  to  the  same  class  of  property  as  wharves,  parks, 
etc.,  and  they  are  held  by  the  municipality  for  similar  purposes 
and  upon  similar  trusts.  The  construction  and  maintenance  of 
such  works  and  plants  are  not  the  exercise  of  a  strictly  govern- 
mental power  or  purpose  so  far  as  it  relates  to  the  State  at  large, 
but  such  works  and  plants  are  so  far  held  for  governmental  pur- 
poses and  for  the  benefit  of  the  public  that  they  cannot  be  appro- 
priated to  any  other  use  without  special  legislation.  *  *  * 
The  duty  of  the  municipality  in  respect  thereto  cannot,  without 
express  statutory  authority,  be  discharged  and   devolved  upon 
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another.  Without  express  authority  the  city  cannot  sell  its  water 
works, '^ 

To  lease  an  electric  plant  for  a  term  of  years  is  to  that  extent 
to  dispose  of  it  in  title,  and  during  the  terra  to  divest  the  munici- 
pality of  its  operation  and  control.  If  we  revert  to  the  Village 
Law,  we  find  that  by  section  244  "  the  lighting  system  acquired  or 
established  under  this  article  shall  be  under  the  control  and  super- 
vision of  the  board  of  light  commissioners.  The  board  shall  keep 
it  in  repair  and  may,  from  time  to  time,  if  it  has  suflScient  funds, 
extend  such  system,  if  the  expense  thereof  in  any  year  will  not 
exceed  $1,000."  By  section  245  the  board  of  light  commissioners 
may  adopt  ordinances  for  enforcing  the  collection  of  light  rents 
and  relating  to  the  use  of  light,  and  may  enforce  observance  thereto 
by  cutting  off  the  supply  of  light  or  by  the  imposition  of  penalties. 
By  section  247  the  board  of  light  commissioners  is  required  to  file 
annual  reports  in  a  manner  specified  and  indicating  operation  by 
the  village.  Everything  indicates  municipal  operation  as  well  as 
ownership. 

If  the  village  may  not  embark  upon  such  an  enterprise  without 
a  vote  of  the  electors,  is  it  possible  that  the  village  board  or  the 
board  of  light  commissioners,  or  both,  can,  without  such  a  vote  at 
least,  divest  the  village  of  the  possession  and  control  of  the  plant 
so  created  ?  In  this  particular  case  we  are  dealing  with  a  small 
plant  and  a  comparatively  small  community.  No  one  has  charged 
the  village  authorities  with  bad  faith.  They  seem  to  have  pro- 
ceeded with  full  regard  to  the  rights  of  taxpayers  and  citizens. 
But  suppose  that,  under  exactly  the  same  statutory  regulations, 
the  city  of  New  York  had  constructed  and  completed  its  vast  new 
water  supply  in  pursuance  of  a  vote  under  a  section  similar  to  that 
contained  in  the  Village  Law,  and  that  the  mayor  and  board  of 
aldermen  and  the  board  of  estimate  and  apportionment  should 
lease  that  system  without  a  vote  to  a  private  water  company,  and 
so  divest  the  city  of  control  of  its  property  acquired  at  the  expense 
of  many  scores  of  millions  of  dollars.  It  cannot  be  conceived  that 
any  court  would  sustain  such  a  transaction.  We  are  aware  of  the 
subway  contracts  in  New  York  city,  but  they  were  entered  into 
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under  special  authority,  and  for  the  purpose  of  this  argument  we 
are  assuming  the  statutory  law  relating  to  New  York  city  to  be  the 
same  as  that  relating  to  villages. 

Our  conclusion  is  that  if  the  lease  is  of  any  validity  it  must  be 
construed  merely  as  an  arrangement  whereby  operation  of  the 
plant  is  provided  under  the  terms  of  the  Village  Law  and  that  the 
company  is  acting  only  as  the  village  agent.  If  so,  the  village  is 
using  the  plant  and  the  franchise  is  void  for  want  of  a  vote.  If 
the  lease  is  void  altogether,  then  the  lessee  is  not  lawfully  operat- 
ing; its  unlawful  possession  cannot  be  made  the  basis  for  the 
granting  to  it  of  a  franchise  without  a  vote. 

Perhaps  without  retracing  the  steps  already  taken  the  transac- 
tion might  be  ratified  at  an  election  to  be  held  for  that  purpose, 
but  without  at  least  such  a  ratification  the  Commission  cannot  act 
favorably  upon  the  application. 

All  concur,  except  Commissioner  Emmet,  not  present 


In  the  Matter  of  the  Petition  of  The  New  Tokx  Centbal  and 
Hudson  Riveb  Railboad  Company  under  Section  62  (Now 
Section  91)  of  the  Railroad  Law  for  the  Elimination  of  Grade 
Crossings  over  the  New  York  and  Harlem  Railroad  in  the 
City  of  White  Plains. 

In  the  Matter  of  the  Joint  Petition  of  the  City  of  White  Plains 
and  The  New  York  Central  Railroad  Company  for  a  Modi- 
fication of  the  Order  of  this  Commission  Dated  April  10,  1912 : 
the  Modification  Asked  for  Being  with  Respect  to  the  Location, 
Construction,  and  Design  of  an  Overgrade  Crossing  of  the 
Railroad  near  Tibbetts  Avenue,  in  the  City  of  White  Plains 

Case  No.  156 

(Public  Service  CommisBioii,  Second  District,  October  24,  1917) 

BUmlnatioB  of  certain  grade  crossings  in  the  c!ty  of  White  Plains. 

On  April  10,  1912,  this  Commission  made  an  order  providing  for  the 
elimination  of  the  New  York  and  Uarlem  railroad  grade  crossing  at 
Tibbetts  avenue  in  the  city  of  White  Plains,  and  in  place  thereof  the 
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construction  of  an  overgrade  crossing  upon  a  line  and  location  adopted 
by  the  Bronx  Parkway  Commission  for  the  proposed  Bronx  Parkway 
drive.  More  recently  it  has  been  proposed  to  build  a  concrete  viaduct 
over  the  railroad  tracks  in  White  Plains  south  of  the  Tibbetts  avenue 
grade  crossing  connecting  the  said  viaduct  on  each  side  of  the  railroad 
with  new  driveways  to  be  laid  out  and  improved.  A  hearing  was  given 
in  reference  to  the  new  proposition  in  the  city  of  White  Plains,  and  the 
Bronx  Parkway  Commission,  the  New  York  Central  Railroad  Company 
and  several  owners  of  adjacent  property  were  represented,  but  none  of 
of  them  appeared  in  opposition  to  the  proposed  improvement.  Upon  all 
the  evidence  the  Commission  held  that  such  improvement  would  meet 
with  the  public  requiremoits  and  convenience,  and  upon  condition  that 
the  State's  share  of  the  cost  will  not  be  increased  beyond  the  original 
estimate  has  decided  in  favor  of  the  petition  sought.    Petition  granted. 

By  the  Commission. —  By  joint  petition,  undated,  but  received 
by  this  Commission  on  or  about  the  27th  day  of  June,  1917,  the 
New  York  Central  Railroad  Company  and  the  city  of  White 
Plains  have  prayed  this  Commission  for  a  modification  of  its  order 
of  April  10,  1912,  herein,  which  provided  for  the  elimination  of 
grade  crossings  of  the  New  York  and  Harlem  railroad  in  the  city 
of  White  Plains,  in  so  far  as  said  last  mentioned  order  relates  to 
the  Tibbetts  avenue  crossing,  for  a  determination  that  in  place  of 
the  provisions  in  said  order  for  the  Tibbetts  avenue  crossiAg  an 
overgrade  crossing  be  constructed  upon  a  line  and  location  adopted 
by  the  Bronx  Parkway  Commission  for  the  proposed  Bronx  Park- 
way drive,  and  for  the  approval  of  the  terms  and  conditions  of  a 
contract  entered  into  between  the  above  named  parties  covering  the 
construction  of  such  cTr)esing  and  the  payment  of  costs. 

The  order  of  the  Commission  of  April  10,  1912,  as  to  the  White 
Plains  crossings  (Railroad  avenue,  Hamilton  avenue,  and  Tib- 
betts avenue) ,  provided  that  the  Tibbetts  avenue  crossing  shall  be 
"  carried  over  the  railroad  tracks  by  an  overhead  crossing  about 
twenty-six  feet  in  width  center  to  center  of  girders  at  a  point 
about  two  himdred  and  twenty  feet  north  of  the  existing  grade 
crossing  of  Tibbetts  avenue."  While  all  of  the  other  work 
embodied  in  the  Commission's  said  order  has  been  carried  out, 
with  the  knowledge  and  tacit  approval  of  this  Commission,  no 
work  has  been  done  at  the  Tibbetts  avenue  crossing  for  the  reason 
that  the  Bronx  Parkway  Commission  in  constructing  its  Parkway 

drive  found  it  necessary  to  cross  the  railroad  at  some  point  not  at 
State  Dept.  Kept. — Vol.  14        1^ 
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once  accurately  determined  in  the  vicinity  of  Tibbetts  avenue, 
whicJi  construction  would  render  the  overgrade  crossing  of  Tib- 
betts avenue  provided  for  in  the  Commission's  order  superfluous, 
if  not  actually  uselesa 

It  is  now  proposed,  as  set  forth  in  said  petition,  to  build  a  con- 
crete viaduct  over  the  railroad  tracks  at  a  point  approximately 
700  feet  south  of  the  existing  Tibbetts  avenue  grade  crossing,  con- 
necting the  same  on  each  side  of  the  railroad  with  new  driveways 
to  be  laid  out  and  improved,  all  as  approximately  shown  upon  a 
general  plan  hereinafter  referred  to.  It  further  appears  that  the 
cost  of  the  completed  work  if  carried  out  according  to  this  modified 
plan  as  last  above  mentioned  and  described  is  estimated  to  be 
largely  in  excess  of  $41,600  in  the  aggregate,  which  is  the  sum 
originally  set  aside  as  the  cost  of  the  overgrade  crossing  contem- 
plated under  the  Commission's  original  order.  It  further  appears 
that  it  has  been  determined  and  agreed  by  and  between  the  said 
New  York  Central  Railroad  Company,  the  city  of  White  Plains, 
and  the  Bronx  Parkway  Commission,  that  in  case  the  proposed 
modified  plan  shall  receive  the  approval  of  this  Commission  so 
much  of  the  entire  cost  of  the  completed  work,  including  con- 
struction, the  cost  of  land,  land  damages,  and  all  claims  and 
demands  whatsoever  on  account  thereof  as  shall  exceed  the  afore- 
said sum  of  $41,600  originally  estimated  as  the  cost  of  said  elimi- 
nation, shall  be  borne  and  paid  for  by  the  Bronx  Parkway  Com- 
mission; and  that  neither  said  railroad  corporation,  the  State  of 
New  York,  nor  the  city  of  White  Plains  shall  be  required  to  pay 
for  said  work  of  construction,  land,  land  damages,  claims,  or 
demands  whatsoever,  including  cost  of  any  land,  if  such  has 
already  been  acquired  for  the  purpose  of  carrying  out  the  original 
order,  any  more  than  their  proportionate  shares  respectively  as 
fixed  by  statute  of  the  sum  of  $4:1,600. 

A  hearing  upon  this  petition,  after  statutory  notice  to  the  appli- 
cants and  all  other  interested  parties,  was  held  by  this  Commission 
in  New  York  city  on  October  12,  1917,  the  city  of  White  Plains, 
the  Bronx  Parkway  Commission,  the  New  York  Central  Railroad 
Company,  and  several  owners  of  property  being  represented.  At 
this  hearing  no  opposition  was  expressed  to  the  proposition,  and 
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a  plan  marked  "  Exhibit  A"  was  submitted  ehowing  the  alignment 
and  an  elevation  of  the  proposed  structure  and  its  approaches, 
said  plan  being  on  file  with  the  papers  in  the  case  and  bearing  the 
following  approval  signatures:  Harrington  M.  Thompson,  mayor, 
for  the  city  of  White  Plains;  George  A.  Harwood  and  W.  F. 
Jordan,  respectively  engineering  assistant  to  the  vice-president, 
and  manager  Grand  Central  Terminal  Improvements,  for  the 
railroad  company;  and  Madison  Grant  and  Jay  Downer,  respec- 
tively president,  and  engineer  and  secretary,  for  the  Bronx  Park- 
way Commission. 

It  appears  that  the  location  of  the  proposed  new  structure  will 
afford  access  by  the  people  of  White  Plains  to  the  proposed  park- 
way fully  as  well  as  the  Tibbetts  avenue  structure  provided  for  in 
the  previous  order  would  have  done.  Attention  was  also  called  at 
the  hearing  to  the  fact  that  if  the  existing  order  is  carried  out  the 
structure  would  have  to  be  built  across  land  now  owned  by  the 
city  of  New  York  under  the  control  of  the  Bronx  Parkway  Com- 
mission and  that  probably  the  consent  of  the  city  for  the  use  of 
this  land  for  such  a  purpose  could  not  be  secured. 

In  view  of  the  advantages  that  would  result  from  the  construc- 
tion of  a  more  permanent,  elaborate,  and  commodious  structure 
combined  with  easy  approach  grades,  the  fact  that  such  a  structure 
will  apparently  better  serve  the  public  requirements  and  con- 
venience, and  the  consideration  that  the  State's  share  of  the  cost 
will  not  be  increased  beyond  the  original  estimate  thereof,  the 
Commission  has  finally  determined  to  grant  the  petition;  and 
therefore  hereby 

Orders :  1.  That  under  the  terms  and  provisions  of  the  contract 
entered  into  between  the  parties  at  interest,  namely,  the  New  York 
Central  Railroad  Company,  the  city  of  White  Plains,  and  the 
Bronx  Parkway  Commission,  the  petition  for  a  modification  of 
the  order  previously  made  in  so  far  as  the  same  relates  to  said 
Tibbetts  avenue  crossing  be  granted,  and  that  the  elimination  of 
said  crossing  and  the  changing  thereof  from  grade  shall  be  accom- 
plished by  the  construction  of  a  concrete  arch  viaduct  and 
approaches  thereto  by  means  of  which  the  highway  traffic  may  be 
carried  over  the  grade  of  the  railroad  at  a  point  about  700  feet 
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southerly  of  the  present  Tibbetts  avenue  crossing,  substantially  as 
shown  upon  a  blueprint  (exhibit  A)  hereinbefore  referred  to,  said 
plan  being  dated  August,  1916,  and  entitled  "  Engineering 
Department  Bronx  Parkway  Commission.  Location,  Plan  & 
Profile  Viaduct  to  eliminate  Tibbetts  Ave.  Crossing,  City  of  White 
Plains." 

On  the  viaduct  there  shall  be  constructed  a  roadway  forty  feet 
wide  in  the  clear  measured  between  curb  lines,  and  two  sidewalks, 
one  on  each  side  of  said  roadway,  each  having  a  clear  width  of 
seven  and  one-half  feet.  The  total  width  of  viaduct  between 
exterior  clearance  lines  shall  be  about  fifty-five  and  one-half  feet. 
The  grade  of  the  roadway  and  sidewalks  on  the  structure  and 
on  the  immediate  approaches  shall  be  uniformly  ascending  toward 
the  west  at  the  rate  of  2  per  cent. 

The  ends  of  the  viaduct  shall  be  connected  to  existing  and  new 
roadways  substantially  as  shown  upon  plan. exhibit  A,  or  as  may 
be  hereafter  determined  and  approved  by  the  Bronx  Parkway 
Commission,  the  city  of  White  Plains,  and  this  Commission. 

2.  The  parties  hereto,  the  State  of  New  York,  the  railroad 
corporation,  and  the  city  of  White  Plains,  shall  not  in  any  event 
be  required  or  obligated  to  pay  more  than  their  respective  propor- 
tionate statutory  shares  of  $41,600,  being  the  original  estimate  of 
the  cost  of  eliminating  the  Tibbetts  avenue  grade  crossing,  making 
the  total  amotmt  which  the  railroad  corporation  shall  pay  for  its 
share  in  the  total  cost  of  the  completed  improvement  the  sum  of 
$20,800  without  interest,  and  the  total  amount  which  the  State 
shall  pay  for  its  share  in  the  total  cost  of  the  completed  improve- 
ment the  sum  of  $10,400  without  interest,  and  the  total  amount 
which  the  city  of  White  Plains  shall  pay  for  its  share  in  the  total 
cost  of  the  completed  improvement  the  sum  of  $10,400  without 
interest. 

3.  That  in  accordance  with  the  aforesaid  understanding  and 
agreement  between  certain  of  the  parties,  the  Bronx  Parkway 
Commission  shall  assume,  pay,  and  discharge  so  much  of  the 
entire  cost  and  expense  of  the  construction  and  work  herein  author- 
ized and  provided  for,  including  the  cost  of  any  land,  rights,  or 
easements  necessary  or  required  for  the  purpose  hereof  as  shall 
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exceed  the  gum  of  $41,600,  which  last  mentioned  sum  is  to  be  paid 
by  the  railroad  corporation,  the  State  of  New  York,  and  the  city 
of  White  Plains,  respectively,  in  such  proportions  as  fixed  by  the 
statute  in  such  case  made  and  provided ;  this  order  being  granted 
upon  the  express  condition  that  no  financial  liability  or  obligation 
whatsoever  in  excess  of  one-fourth  of  the  sum  of  $41,600  shall 
attach  to  or  fall  upon  the  State  of  New  York  on  account  of  the 
construction  and  work  herein  authorized  and  provided  for,  and 
that  no  part  of  the  cost  of  such  work  or  of  any  expenses  incidental 
thereto,  including  the  acquisition  or  purchase  of  any  lands,  rights, 
or  easements  necessary  or  required  for  the  purpose  hereof  and  of 
any  damages  on  account  thereof,  or  otherwise,  in  excess  of  one- 
fourth  of  $41,600,  shall  be  charged  upon  or  be  payable  or  paid 
out  of  any  moneys  which  may  have  been  or  may  be  appropriated 
by  the  Legislature  of  the  State  of  New  York  for  the  purpose  either 
of  the  elimination  of  grade  crossings  or  of  the  reconstruction  of 
work  at  crossings  either  at  grade  or  otherwise.  The  acceptance  of 
this  order  by  the  parties  thereto  shall  be  deemed  as  an  undertak- 
ing on  their  part  respectively  to  save  the  State  of  New  York  and 
this  Commission  harmless  from  all  costs,  expenses,  claims,  or 
demands  whatsoever  on  account  of  this  order,  and  of  any  of  the 
provisions  thereof,  in  excess  of  one-fourth  of  the  sum  of  $41,600, 
amounting  to  the  sum  of  $10,400,  no  interest  to  be  added. 


In  the  Matter  of  the  Petition  of  Horace  S.  Homer,  under  Section 
55-a,  Public  Service  Commissions  Law,  for  Approval  of  a  Plan 
of  Reorganization  of  the  Former  Elizabethtown  Terminal  Rail- 
road Company,  the  Proposed  New  Corporation  to  Be  Called 
"  Elizabethtown  &  Adirondacks  Railroad  Company,  Inc.'* 

Case  No.  6042 

(Public  Service  Commission,  Second  District,  October  24,  1917) 

KeoTganixation  of  an  ezistins  railroad  company  under  a  new  title. 

Horace  S.  Homer,  acting  in  behalf  of  a  committee  representing  the 
holders  of  certain  mortgage  bonds  formerly  issued  by  the  Elizabethtown 
Terminal  Railroad  Company,  purchased  at  foreclosure  sale  all  the  prop- 
erty, premises,  rights,  interests  and  franchises  formerly  owned  by  the 
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said  Elizabethtown  Terminal  Railroad  Company.  The  proposition  is  now 
made  to  reorganize  the  said  corporation  imder  sections  9  and  10  of  the 
Stock  Corporation  Law.  The  plan  of  reorganization  and  an  amendment 
thereof  have  been  filed  with  the  Commission.  The  Elizabethtown  Terminal 
Railroad  Company  was  a  steam  road  running  from  the  Delaware  and 
Hudson  Company's  station  at  Westport,  N.  Y.,  to  Elizabethtown,  all  in 
Essex  county,  and  was  about  eight  miles  in  length.  Under  the  reorgan- 
ization the  road  is  to  be  improved  and  made  serviceable.  Ordered  that 
pursuant  to  the  provisions  of  section  56-a  of  the  Public  Service  Commis- 
sions Law  the  plan  of  reorganization  of  the  Elizabethtown  Terminal 
Railroad  Company  filed  March  1,  1910,  as  amended,  be  approved. 
Application  granted. 

Application  filed  June  1,  1917. 

Hearings  held  at  the  office  of  the  Commission  in  the  city  of 
Albany  on  June  11  and  October  24,  1917. 

Robert  B.  Dudley  and  Isaac  W.  Dyer  for  the  petitioner. 

No  one  in  opposition. 

By  THE  Commission. —  This  is  an  application  of  Horace  S. 
Homer  of  New  York  city  for  approval  of  the  plan  of  reorganiza- 
tion of  the  Elizabethtown  Terminal  Railroad  Company  dated 
March  1,  1916,  as  amended  by  supplemental  plan  and  agreement 
dated  June  14,  1917,  copies  of  each  having  been  filed  with  the 
Commission.  The  said  Homer,  acting  for  and  on  behalf  of  a  com- 
mittee representing  the  holders  of  $90,500  of  mortgage  bonds  for- 
merly issued  by  the  Elizabethtown  Terminal  Railroad  Company 
pursuant  to  authority  granted  by  this  Commission,  purchased  on 
May  4,  1917,  at  foreclosure  sale,  all  of  the  property,  premises, 
rights,  interests  and  franchises  formerly  owned  by  the  said  Eliza- 
bethtown Terminal  Railroad  Company.  It  is  now  proposed  to 
reorganize  said  corporation  pursuant  to  the  provisions  of  sections 
9  and  10  of  the  Stock  Corporation  Law  and  this  Commission  is 
asked  to  approve  the  plan  of  reorganization  in  accordance  with 
the  provisions  of  section  55-a  of  the  Public  Service  Commissions 
Law.  This  plan  of  reorganization  and  the  amendment  thereof 
contemplates  the  issuing  of  $100,000  of  6  per  cent  noncumulative 
preferred  stock  and  such  an  amount  of  common  stock  as  may  be 
approved  by  the  reorganization  committee  of  this  Commission; 
also  the  making  of  a  mortgage  of  $500,000  to  secure  first  mortgage 
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5  per  cent  thirty-year  bonds  of  an  equal  amount  of  which  not  to 
exceed  $225,000  are  to  be  issued  at  once  to  provide  funds  for 
building  and  equipping  the  railroad  and  such  extensions  as  may 
be  approved  by  the  reorganization  committee  or  the  new  cor- 
poration. It  appears  that  the  railroad  projected  by  the  Elizabeth- 
town  Terminal  Bailroad  Company  was  a  steam  railroad  running 
from  the  Delaware  and  Hudson  Company's  station  at  Westport, 
N.  Y.,  to  the  incorporated  village  of  Elizabethtown,  all  in  Essex 
county,  a  distance  of  about  eight  miles;  that  approximately 
$128,000  has  been  expended  on  the  property  in  connection*  with 
the  purchase  of  rights  of  way,  construction  of  road-bed,  erection 
of  telegraph  lines,  fencing  right  of  way,  erection  of  buildings, 
purchasing  of  ties  and  in  the  payment  of  other  expenses  incurred 
in  construction,  and  that  the  road-bed  is  substantially  completed, 
including  ballast  ready  for  the  laying  of  ties  and  rails  throughout 
practically  its  entire  length.  The  petitioner  states  that  it  would 
cost  at  least  $160,000  to  reproduce  the  property  in  its  present 
condition  and  that  it  will  require  a  substantial  amount  in  addition 
to  complete  the  road  ready  for  operation.  The  proposed  plan  of 
reorganization  contemplates  that  $25,000  of  the  preferred  stock 
shall  be  sold  at  par  for  cash  to  provide  funds  for  expenses  incurred 
in  reorganization  of  the  property,  getting  out  new  bonds,  working 
capital,  etc.,  and  that  not  to  exceed  $75,000  of  the  preferred  stock 
and  $50,000  of  common  stock  shall  be  issued  for  the  purpose  of 
acquiring  the  property  formerly  owned  by  the  said  Elizabethtown 
Terminal  Railroad  Company  which  was  sold  at  foreclosure.  The 
petitioner  states  that  in  his  opinion  the  earning  power  of  the 
property  when  complete  will  be  not  less  than  $15,000  net  per 
annum.  The  Commission,  after  due  consideration,  being  of  the 
opinion  that  the  proposed  plan  of  reorganization  as  submitted  to 
the  Commission  should  be  approved,  it  is 

Ordered,  That  pursuant  to  the  provisions  of  section  55-a  of  the 
Public  Service  Commissions  Law  the  plan  of  reorganization  of  the 
Elizabethtown  Terminal  Railroad  Company  dated  March  1,  1916, 
as  amended  by  supplemental  plan  and  agreement  dated  June  14, 
1917,  both  of  which  have  been  duly  filed  with  the  Commission,  be 
and  the  same  hereby  is  approved. 
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In  the  Matter  of  the  Petition  of  Schohabib  Y alley  Light  aito 
PowEB  CoBPOBATioN  Under  Section  68  of  the  Public  Service 
Commissions  Law  for  Permission  to  Construct  an  Electric  Plant 
in  Portions  of  the  Counties  of  Schoharie  and  Schenectady,  and 
for  Approval  of  Franchises  Received  from  Mimicipalities 

Case  No.  6216 

(Public  Service  Gommiuion,  Second  District,  October  24,  m7) 

Application  for  leave  to  constmct  an  electric  plant  in  adjacent  portioni  of 
Schoharie  and  Schenectady  counties. 

The  villas  of  Esperance  and  the  towns  of  Schoharie  and  Esperanoe,  all 
in  Schoharie  county,  together  with  the  towns  of  Princetown  and  Duanes- 
burg,  both  in  Schenectady  county,  through  their  local  officials,  have 
granted  to  the  applicant  herein,  the  Schoharie  Valley  Light  and  Power 
Corporation,  franchises  for  their  respective  communities  for  the  develop- 
ment of  an  electric  lighting  and  power  business.  It  is  the  intention  of 
the  company  to  secure  its  power  from  the  Schenectady  Illuminating 
Company  and  to  extend  its  lines  from  the  supply  line  of  the  latter  com- 
pany through  the  various  towns  and  villages  herein  mentioned.  The 
present  application  is  for  the  approval  by  the  Commission  of  the  local 
franchises  granted.  The  only  opposition  to  the  application  is  that  of  the 
Middleburg  and  Schoharie  Electric  Light,  Heat  and  Power  Company  so 
far  as  the  application  refers  to  that  part  of  the  town  of  Schoharie  in  and 
near  Central  Bridge.  Upon  all  the  evidence  the  Commission  has  deter- 
mined that  public  convenience  and  necessity  require  the  approval  of  the 
franchises  asked  for.    Application  granted  with  the  usual  reetrictiona. 

Petition  filed  September  27,  1917. 
Affidavits  of  publication  filed  October  22,  1917. 
Hearing  held  at  the  office  of  the  Commission  in  the  city  of 
Albany,  October  22,  1917. 

Miller  &  Golden,  by  Arthur  S.  Golden,  for  the  petitioner. 

G.   Norton  Frisbie,   for  Middleburg  and   Schoharie  Electric 
Lights  Heat  and  Power  Company  in  opposition. 

By  the  Commission. —  This  is  an  application  by  Schoharie 
Valley  Light  and  Power  Corporation  for  permission  to  exercise 
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f randusee  granted  by  the  following  villageB  and  towns  on  the 
dates  mentioned: 

Board  of  trustees,  village  of  Esperance^  Schoharie  comity,  April 
16,  1917. 

Town  board,  town  of  Princetown,  Schenectady  county,  April 
14,  1917. 

Town  board,  town  of  Duanesburg,  Schenectady  county,  June  6, 
1917. 

Town  board,  town  of  Schoharie,  Schoharie  county,  June  29, 
1917. 

Town  board,  town  of  Esperance,  Schoharie  county,  June  26, 
1917. 

The  petitioner  has  procured  the  franchises  in  questicxi  to  enable 
it  to  develop  the  electric  lighting  and  power  business  in  the  com- 
munities mentioned,  and  it  proposes  to  purchase  electric  energy 
from  the  Schenectady  Illuminating  Company  at  some  point  in 
the  town  of  Rotterdam  and  to  extend  its  lines  from  that  point 
through  the  various  towns  and  villages  mentioned.  The  distance 
from  Schenectady  along  the  route  over  which  the  petitioner  pro- 
poses to  carry  its  lines  to  the  town  of  Schoharie  is  approximately 
twenty-two  milea  The  first  point  in  the  town  of  Schoharie  where 
the  petitioner  desires  to  carry  on  its  business  is  the  imincorporated 
village  of  Central  Bridge.  The  Middleburg  and  Schoharie  Elec- 
tric Light,  Heat  and  Power  Company  opposes  the  application  of 
the  petitioner  so  far  as  it  relates  to  that  portion  of  the  town  of 
Schoharie  in  and  near  Central  Bridge.  The  last  mentioned  com- 
pany supplies  electricity  in  the  villages  of  Schoharie  and  Middle- 
burg in  the  county  of  Schoharie.  Its  lines  do  not  extend  northerly 
from  the  village  of  Schoharie.  The  unincorporated  village  of 
Central  Bridge  is  about  four  miles  northwesterly  from  the  village 
of  Schoharie.  It  was  stated  at  the  hearing,  that  the  Middleburg 
Company  had  been  intending  for  some  time  to  extend  its  lines  to 
Central  Bridge  in  order  to  supply  electricity  therein,  but  that  it 
had  not  made  such  extension  as  vet  because  of  the  fact  that  it  had 
not  been  advised  that  there  was  sufficient  business  to  justify  such 
an  extension  and  furthermore  because  of  the  extremely  high  cost 
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of  labor  and  material  required  for  such  work.  There  is  no  objec- 
tion on  the  part  of  the  Middleburg  Company  to  the  petitioner 
exercising  the  franchise  granted  by  the  town  of  Schoharie  at  other 
points  in  the  northwesterly  part  of  the  town,  except  in  Central 
Bridge.  The  petitioner  is  willing  that  the  Middleburg  Company 
should  have  an  opportunity  to  extend  its  lines  to  Central  Bridge 
if  it  so  desires,  but  it  was  stated  at  the  hearing  that  the  residents 
of  Central  Bridge  are  very  desirous  of  being  furnished  with  elec- 
tricity in  the  near  future.  The  Commission  having  determined 
that  public  convenience  and  necessity  require  the  exercise  of  the 
foregoing  franchise  by  the  Schoharie  Valley  Light  and  Power 
Corporation  in  the  villages  and  towns  mentioned,  except  in  that 
portion  of  the  town  of  Schoharie  known  as  the  unincorporated 
village  of  Central  Bridge,  it  is 

Ordered:  1.  That  pursuant  to  the  provisions  of  section  68  of 
the  Public  Service  Commissions  Law,  the  permission  and  approval 
of  this  Commission  be  and  they  hereby  are  given  to  the  Schoharie 
Valley  Light  and  Power  Corporation  to  construct,  maintain  and 
operate  an  electric  plant  in  the  village  of  Esperance,  Schoharie 
county,  N.  Y.,  together  with  all  transmission  and  distribution 
lines  required  for  use  in  connection  therewith,  and  to  the  exercise 
by  it  of  the  franchise  granted  to  it  by  the  board  of  trustees  of  said 
village  on  April  16,  1917,  subject  to  all  of  the  terms  and  conditions 
therein  set  forth. 

2.  That  pursuant  to-  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law,  the  permission  and  approval  of  this 
Commission  be  and  they  hereby  are  given  to  the  Schoharie  Valley 
Light  and  Power  Corporation  to  construct,  maintain  and  operate 
an  electric  plant  in  the  town  of  Princetown,  Schenectady  county, 
N".  Y.,  together  with  all  transmission  and  distribution  lines 
required  for  use  in  connection  therewith,  and  to  the  exercise  by 
it  of  the  franchise  granted  to  it  by  the  town  board  of  the  town  of 
Princetown  on  April  14,  1917,  subject  to  all  of  the  terms  and  con- 
ditions therein  set  forth. 

3,  That  pursuant  to  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law,  the  permission  and  approval  of  this 
Commission  be  and  they  hereby  are  given  to  the  Schoharie  Valley 
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Light  and  Power  Corporation  to  construct,  maintain  and  operate 
an  electric  plant  in  the  town  of  Duanesburg,  Schenectady  county, 
N".  Y.,  together  with  all  transmission  and  distribution  lines 
required  for  use  in  connection  therewith,  and  to  the  exercise  by  it 
of  the  franchise  granted  to  it  by  the  town  board  of  the  town  of 
Duanesburg  on  June  6,  1917,  subject  to  all  of  the  terms  and  con- 
ditions therein  set  forth. 

4.  That  pursuant  to  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law,  the  permission  and  approval  of  this 
Commission  be  and  they  hereby  are  given  to  the  Schoharie  Valley 
Light  and  Power  Corporation  to  construct,  maintain  and  operate 
an  electric  plant  in  the  town  of  Schoharie,  Schoharie  county, 
N.  Y.,  together  with  all  transmission  and  distribution  lines 
required  for  use  in  connection  therewith,  and  to  the  exercise  by  it 
of  the  franchise  granted  to  it  by  the  town  board  of  the  town  of 
Schoharie  on  June  29,  1917,  subject  to  all  of  the  terms  and  condi- 
tions therein  set  forth ;  but  the  said  Schoharie  Valley  Light  and 
Power  Corporation  or  its  successors  shall  not  sell  and  distribute 
electricity  in  that  portion  of  the  town  of  Schoharie  comprised 
within  the  unincorporated  village  of  Central  Bridge  without  the 
further  order  of  this  Commission. 

5.  That  pursuant  to  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law,  the  permission  and  approval  of  this 
Commission  be  and  they  hereby  are  given  to  the  Schoharie  Valley 
Light  and  Power  Corporation  to  construct,  maintain  and  operate 
an  electric  plant  in  the  town  of  Esperance,  Schoharie  county, 
N.  Y.,  together  with  all  transmission  and  distribution  lines 
required  for  use  in  connection  therewith,  and  to  the  exercise  by  it 
of  the  franchise  granted  to  it  by  the  town  board  of  the  town  of 
Esperance  on  June  26,  1917,  subject  to  all  of  the  terms  and  con- 
ditions therein  set  forth. 

6.  The  approval  of  said  franchises  is  not  a  determination  nor 
does  it  imply  a  determination  that  the  rates  mentioned  therein 
are  just  or  reasonable  or  that  they  are  not  subject  to  change  under 
the  provisions  of  the  Public  Service  Commissions  Law  or  other 
laws  of  the  State  of  New  York. 
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7.  This  order  is  not  intended  to  and  shall  not  he  constraed  to 
authorize  any  construction  work  in  or  upon  any  State  or  county 
highway  unless  and  until  the  consent  to  and  approval  of  such  con- 
struction work  shall  have  first  been  duly  given  by  the  State  Com 
mission  of  Highways. 


In  the  Matter  of  the  Practices  of  Carriers  in  the  Application  of 
Their  Tabipps  Reiatino  to  the  Furnishing  op  Grain 
Doors  and  Bulkhbadb,  and  the  Reasonableness  of  the  Maxi- 
mum Allowance  Made  under  such  Tariffs  when  Lumber  for 
Grain  Doors  or  Bulkheads  is  Furnished  by  the  Shipper 

Case  No.  5910 

(Public  Service  CSommission,  Second  DiBtrict,  Noyember  1,  1917) 

The  providing  of  lumber  by  common  carriers  to  be  used  for  grain  doors  and 
bulkheada  muat  necessarily  be  left  to  the  common  carriers  either  to 
provide  the  materials  or  to  make  a  money  aUowance  in  lieu  thereof. 

Principles  heretofore  decided  as  to  the  duty  of  carriers  to  furnish 
lumber  for  grain  doors  and  bulkheads  for  bulk  shipments  of  grain  and 
produce  adhered  to  (See  New  York  State  Shippers  Protective  Assn.  v. 
K.  Y.  G.  k  H.  R.  R.  R.  Co.,  2  P.  S.  C,  2nd  Dist.,  261;  Matter  of  the 
Discontinuance  by  Carriers  of  the  Regulations  and  Practices  Governing 
the  Furnishing  of  Temporary  Doors  or  Bulkheads,  4  P.  S.  C,  2nd  Dist., 
500),  but  under  present  conditions  held: 

It  is  not  practicable  or  economical  for  the  carrier  to  have  lumber 
available  at  all  stations  at  all  times,  so  that  it  must  be  left  practically 
to  the  carrier's  election  to  provide  lumber  or  make  the  allowance  there- 
for, subject  of  course  to  complaint  and  investigation  in  particular  cases. 

Also  held  that  the  present  allowance  of  a  maximum  of  two  dollars  per 
car  is  insufficient,  and  for  the  time  being  the  allowance  should  be  at  the 
rate  of  five  mills  per  hundred  weight  of  lading  in  the  car. 

Myron  D.  Short  for  shippers  concerned. 

Parker  McCollester,  W.  A.  Newman,  and  W.  S.  Kallman  for 
the  New  York  Central  Railroad  Company. 

T.  H.  Burgess  and  Henry  Adams  for  Erie  Railroad  Company. 
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John  E.  MacLean  for  The  Delaware  and  Hudson  Company. 

Stewart  C.  Pratt  and  H.  C.  Burnett  for  Lehigh  Valley  Railroad 
Company. 

E.  P.  Bates  for  the  Pennsylvania  Railroad  Company. 

R.  W.  Davis  for  Buffalo,  Rochester  and  Pittsburgh  Railway 
Company. 

Arthur  Learoyd  for  the  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

Ibvinb,  Commissioner. —  This  case  reopens  a  question  which 
has  for  a  number  of  years,  from  time  to  time,  occupied  the  atten- 
tion of  the  courts  and  of  the  Commission.  See  Loomis  v.  Lehigh 
Valley  R.  R.  Co.,  147  App.  Div.  195;  .208  K  T.  312;  240  U.  S. 
43 ;  New  York  State  Shippers  Protective  Assn.  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  2  P.  S.  C,  2d  Dist.,  251 ;  Matter  of  the  Discontinu- 
ance by  Carriers  of  the  Regulations  and  Practices  Governing  the 
Furnishing  of  Temporary  Doors  or  Bulkheads,  4  id.  400.  In  the 
opinion  in  the  last  case  the  previous  proceedings  are  recited.  In 
brief,  and  without  rehearsing  in  detail  the  history  of  Loomis  v. 
Lehigh  Valley  and  the  former  proceedings  before  the  Commission, 
it  may  be  said  that  the  contest  centers  around  a  question  as  to 
whether  it  is  the  duty  of  the  carrier  or  the  shipper  to  furnish  the 
necessary  lumber  for  equipping  with  grain  doors  or  bulkheads  cars 
for  the  transportation  of  grain  and  produce  in  bulk.  The  deter- 
mination of  the  Commission  in  the  two  previous  cases  was  that 
it  is  the  primary  duty  of  the  carrier  to  furnish  such  lumber,  and 
the  carriers  were  required  to  file  tariffs  providing  for  furnishing 
such  lumber  when  doors  or  lumber  should  be  available  at  the  ship- 
ping point,  but  when  doors  or  lumber  should  be  furnished  by  the 
shippers  an  allowance  should  be  made  of  fifty  cents  per  door  three 
feet  in  height,  provided  that  the  maximum  allowance  per  car  should 
not  exceed  two  dollars.  A  complaint  was  filed  by  L.  G.  Loomis 
&  Son  against  the  New  York  Central  Railroad  Company  (case  No. 
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6511),  complaining  that  the  New  York  Central  refused  to  furnish 
lumber  in  a  certain  instanca  When  the  matter  came  on  for  hear- 
ing it  developed  that  the  carriers  generally  furnished  the  lumber 
and  coopered  the  cars  for  shipment  of  ex-lake  grain  at  Buffalo, 
but  that  the  New  York  Central,  apparently  as  a  matter  of  policy, 
did  not  have  lumber  available  at  other  points  of  shipment  and 
thereby  remitted  the  shippers  to  the  allowance  provided  by  the 
tariffs.  It  also  appeared  that  to  a  greater  or  less  extent  other  car- 
riers pursued  the  same  practice.  That  specific  complaint  was 
therefore  closed,  and  the  Commission  made  an  order  that,  without 
formal  pleading,  it  enter  upon  a  hearing  concerning  the  lawfulness 
and  reasonableness  of  the  tariffs  and  of  the  practices  of  the  carriers 
in  interpreting  and  enforcing  them.  That  is  the  present  inquiry. 
The  shippers  contend  that  it  is  the  primary  duty  of  the  carrier 
to  have  lumber  available  at  points  of  shipment,  and  that  the  ship- 
pers should  be  required  to  furnish  the  lumber  and  take  the  allow- 
ance only  in  unusual  cases  where  the  carrier  happens  not  to  be 
able  to  furnish  the  lumber.  The  shippers  also  contend  that  the 
allowance,  reasonable  when  first  made,  has  become  entirely  insuf- 
ficient owing  to  the  rapidly  increasing  prices  of  lumber.  The 
shippers  do  not  demand  and  have  not  demanded  that  the  carriers 
furnish  nails  or  do  the  actual  coopering,  or  that  they  should  make 
any  allowance  therefor.  Both  parties  to  the  controversy  seem 
to  accept  the  principle  announced  by  the  Commission  in  the  last 
case  —  usually  called  the  1915  case;  that  fundamentally,  the 
problem  is  one  of  economy  and  convenience ;  how  can  a  commodity 
be  brought  to  the  market  most  conveniently  and  cheaply  for  the 
ultimate  consumer?  The  shippers'  contention  is  that  they  can 
more  readily  supply  the  nails  and  do  the  actual  work,  except  at 
Buffalo,  but  the  carriers  can  best  and  most  cheaply  provide  the 
lumber.  The  carriers  contend  that  the  Commission  has  been  wrong 
in  its  previous  decisions,  and  particularly  that  it  has  misinter- 
preted Loomis  V.  Lehigh  Valley,  208  N.  Y.  312.  In  support  of 
their  effort  to  induce  the  Commission  to  change  the  former  rulings, 
they  rely  upon  the  principle  that  a  carrier  may  not  be  required  to 
furnish  or  provide  any  service  without  adequate  compensation,  and 
challenge  the  presumption  made  by  the  Commission  in  the  1915 
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case,  at  least  as  far  as  produce  is  concerned,  that  rates  had  adjusted 
themselves  to  the  practice  of  the  carriers  furnishing  lumber  or 
making  allowances.  Elaborate  and  forceful  arguments  have  been 
advanced  in  support  of  these  contentions,  but  in  the  main  we  think 
the  previous  decisions  were  sound. 

It  is  argued  that  the  effect  of  Loomis  v.  Lehigh  Valley,  208 
N.  Y.  312,  was  merely  to  determine  that  it  is  the  common  law 
duty  of  the  carrier  to  furnish  a  car  properly  equipped  to  carry 
its  lading,  but  that  under  the  Public  Service  Commissions  Law 
the  Commission  might  provide  otherwise.  In  our  opinion  the 
Commission  is  without  authority,  under  present  legislation,  to 
change  the  common  law  as  announced  by  the  highest  tribunal. 
Section  37  of  the  Public  Service  Commissions  Law  provides  — 
"  Every  railroad  corporation  or  other  common  carrier  engaged  in 
the  transportation  of  property  shall,  upon  reasonable  notice,  furnish 
to  all  persons  and  corporations  who  may  apply  therefor,  and  offer 
property  for  transportation,  sufficient  and  suitable  cars  for  the 
transportation  of  such  property  in  carload  lots." 

This  is  a  statutory  declaration  of  the  common  law  as  announced 
by  the  Court  of  Appeals  in  the  Loomis  casa  It  is  doubtless  within 
the  power  of  the  Commission  to  regulate  the  manner  of  its  enforce- 
ment, but  it  can  not  change  the  principle.  The  Court  of  Appeals 
said  unmistakably,  that  grain  doors  or  bulkheads  are  an  essential 
part  of  a  suitable  car  for  the  transportation  of  grain  in  bulk.  The 
evidence  shows  that  one  or  the  other  is  essential  for  the  transpor- 
tation of  produce  in  bulk.  The  statute  says  that  suitable  cars  must 
be  furnished  by  the  carrier.  That  this  is  a  correct  interpretation 
of  the  Loomis  case  appears  in  the  following  language  in  the 
opinion :  "  Primarily  the  question  is  not  one  of  rates  or  regula- 
tion at  all,  but  of  the  carrier's  failure  to  perform  its  initial  duty 
to  give  the  shippers  cars  fit  for  the  service  for  which  they  were 
furnished.  That  is  obviously  a  duty  with  reference  to  which  the 
Commission  has  power  to  make  rules  and  regulations,  and  even 
rates,  but  until  it  acts  within  the  scope  of  its  powers,  the  subject 
is  one  of  which  our  courts  have  cognizance  under  the  general' rules 
of  law."  The  court  was  speaking  of  the  absence,  at  the  time  the 
cause  of  action  arose,  of  rules  and  regulations  governing  perform- 
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ance  of  the  dutj^  and  holding  that  the  case  was  one  within  judicial 
cognizance,  for  the  reason  that  the  Commission  had  not  regulated 
the  performance  of  the  legal  duty.  It  did  not  hold  and  it  can  not 
be  inferred  from  the  opinion,  that  the  Commission  has  authority 
to  relieve  the  carrier  of  its  legal  duty.  The  court,  however,  did 
recognize  that  the  carrier  could  not  always  conveniently  specific- 
ally perform  the  duty  and  that  in  such  cases  the  shipper  should 
be  permitted  to  perform  it  and  charge  the  carrier  with  the  fair 
expense. 

In  support  of  the  contention  that  the  rates  on  produce  do  not 
include  the  cost  of  door  protection,  and  that  the  rates  on  grain 
do  not  include  compensation  for  such  cost,  except  as  to  ex-lake 
grain  at  Buffalo,  there  was  much  evidence  introduced  as  to  the 
present  and  past  practice  of  the  carriers,  and  as  to  the  history  of 
the  rates.  We  gather  that  it  is  conceded  that  the  practice  of 
furnishing  grain  doors  for  ex-lake  grain  at  Buffalo  has  prevailed 
so  long  that  it  must  be  assumed  that  rates  have  adjusted  them- 
selves to  this  practice.  The  argument  that  the  rates  on  produce 
have  not  been  so  adjusted,  and  that,  therefore,  for  furnishing  the 
doors  or  bulkheads  the  carrier  should  itself  receive  extra  compen- 
sation, is  founded  solely  upon  the  practical  stability  of  rates  on 
produce  for  many  years,  except  for  the  effect  of  the  comparatively 
recent  5  per  cent  and  15  per  cent  increases,  and  that  no  change 
was  made  at  the  time  the  practice  of  furnishing  bulkheads  and 
grain  doors  was  inaugurated.  It  does  not  follow  from  this  that 
the  rates  are  non-compensatory  for  the  service  performed,  but  as 
to  this  we  express  no  opinion,  for  the  matter  is  not  properly  pre- 
sented for  disposition  in  this  proceeding.  The  carriers  might  at 
any  time  have  filed  increases  in  their  tariffs  if  they  thought  they 
were  non-compensatory  for  the  entire  service,  subject  of  course 
under  the  present  law  to  suspension  and  investigation.  They  may 
still  so  do,  but  they  have  not  yet  undertaken  any  change  except 
the  general  increases  lately  made.  We  still  think  the  presumption 
is  sound  that  the  rates  are  adjusted  to  the  practices  required  by 
the  Commission  since  1909.  If  not,  the  remedy  is  by  adjusting 
the  rates  and  not  by  changing  the  practice,  if  the  view  we  have 
taken  as  to  the  duty  of  the  carrier  is  correct    It  should  be  by  an 
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adjustment  of  the  freight  rate  and  not  by  special  allowances  for 
special  services.  The  volume  of  this  traffic  is  so  great  that  it 
can  not  be  classed  as  an  occasional  and  special  service  to  be 
reflected  in  a  special  allowance.  It  is  said  that  the  rate  is  the 
same  on  produce  whether  shipped  in  bulk  or  in  containers,  and 
that  this  shows  that  the  rates  have  not  been  adjusted.  If  the  cost 
of  transportation  is  higher  upon  shipments  in  bulk,  there  is  no 
reason  that  the  rates  should  be  the  same  as  upon  shipments  in 
containers. 

A  further  alignment  should  be  noted,  that  if  this  Commission 
shall  require  carriers  to  equip  cars  with  door  protection  for  intra- 
state shipments,  the  result  will  be  that  New  York  State  shippers 
will  enjoy  services  not  enjoyed  by  other  shippers.  This  is  solely 
because  the  Interstate  Commerce  Commission  has  not  required 
the  carriers  to  provide  lumber  or  make  allowances  on  interstate 
shipments.  We  can  not  depart  from  the  law  of  this  State,  as  we 
think  it  has  been  declared,  merely  on  this  account.  If  the  rule  so 
operates  that  an  imjust  discrimination  results,  the  remedy  must 
be  elsewhere:  with  the  Legislature,  with  the  Interstate  Commerce 
Commission,  or  with  some  tribunal  not  controlled  by  the  law  of 
New  York. 

We  are  convinced  by  the  evidence  in  the  present  case  that  it 
is  often  not  practicable  or  economical  for  the  carrier  to  have  lum- 
ber available  at  all  stations  for  the  purpose  of  providing  doors  or 
bulkheads.  At  small  stations,  and  especially  non-agency  stations, 
there  are  no  provisions  made  for  storing  such  lumber  and  protect- 
ing it  against  the  elements,  and  against  improper  use  or  theft, 
and  no  such  provisions  could  properly  be  required.  If  unreason- 
able delays  are  to  be  avoided,  local  lumber  dealers  must  in  many 
instances  supply  the  lumber;  and  if  the  allowance  is  adequate, 
there  seems  no  reason  why  the  shipper  should  not  provide  it.  He 
knows  better  than  the  carrier  what  lumber  will  be  required  and 
when.  We  are,  therefore,  of  the  opinion  that  the  duty  of  the 
carrier,  as  it  has  been  defined  by  court  and  the  Conmiission,  can 
be  best  performed  by  leaving  it  practically  to  the  carrier's  election 
to  provide  lumber  or  make  the  allowance.  If  a  proper  allowance 
be  fixed,  the  carrier  will  exercise  this  election  according  to  cir- 
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cumstances  and  will  probably  find  it  to  its  advantage  actually  to 
supply  the  lumber  at  all  points  of  p^ular  and  considerable  ship- 
ments. 

It  is  veiy  clear  that  the  allowance  of  two  dollars  per  car  maxi- 
mum has  become  insufficient.  The  evidence  is  not  adequate  to 
enable  us  to  determine  what  would  be  a  fair  average  maximum 
allowance  at  present  prices.  The  suggestion  was  made  by  one  of 
the  shippers,  concurred  in  by  others,  and  it  was  accepted  by  the 
carriers  as  reasonable,  if  any  allowance  is  to  be  made,  that  it 
should  be  at  the  rate  of  five  mills  per  hundred  weight  of  lading. 
This  is  the  only  basis  we  have  in  the  present  record  for  fixing  it 
It  may  be  that  owing  to  very  recent  increases  in  prices  it  is  too 
low.  The  time  may  come  when  it  will  prove  too  high,  but  the 
way  should  be  left  open  for  both  shippers  and  carriers  to  come 
to  the  Commission  for  readjustment  of  the  amount  of  the  allow- 
ance. At  this  time,  particularly,  an  allowance  based  upon  the 
lading  in  the  car  is  desirable.  It  will  aid  in  the  effort  of  shippers 
and  carriers  alike  to  induce  full  loading.  The  flat  allowance  here- 
tofore prevailing,  inadequate  under  any  circumstances,  was  an 
inducement  to  minimum  loading.  Moreover,  the  amount  of  lum- 
ber used  naturally  varies  with  the  load  in  the  car,  and  the  allow- 
ance should  vary  accordingly. 

We,  therefore,  think  that  the  tariffs  now  in  force  should  be 
retained  except  that  the  allowance,  when  the  shipper  furnishes 
the  lumber,  should  be  on  the  basis  of  five  mills  per  hundred  weight 
of  lading,  and  that  it  should  be  understood,  that  while  the  carrier 
when  practicable  should  furnish  the  lumber,  it  must  be  left  to 
the  carrier  to  determine  when  it  is  practicable,  subject  of  course 
to  complaint  and  investigation  in  particular  cases. 

All  concur. 

By  the  Commission. —  Upon  the  facts  found  and  for  the 
reasons  stated  in  the  accompanying  opinion,  it  is  ordered : 

1.  That  the  respondents,  the  Tfew  York  Central  Railroad  Com- 
pany; Erie  Railroad  Company;  Lehigh  Valley  Railroad  Com- 
pany;  The  Pennsylvania  Railroad   Company;   Frank  Sullivan 
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• 

Smith,  as  receiver  of  the  Pittsburgh,  Shawmut  and  Northern 
Bailroad  Company;  the  Delaware^  Lackawanna  and  Western 
Railroad  Company;  Buffalo,  Rochester  and  Pittsburgh  Railway 
Company;  the  Delaware  and  Hudson  Company;  Genesee  and 
Wyoming  Railroad  Company;  Skaneateles  Railroad  Company; 
Marcellus  and  Otisco  Lake  Railway  Company,  be  and  the  same 
hereby  are  severally  directed  and  required  to  publish  and  file,  in 
the  manner  prescribed  by  the  Public  Service  Commissions  Law 
and  the  r^ulations  of  this  Commission  established  thereunder, 
tariff  schedules  applicable  to  the  transportation  of  grain  and  pro- 
duce, in  bulk,  within  the  state  of  New  York,  providing  allowances 
for  grain  doors  and  bulkheads  where  the  lumber  therefor  is  pro- 
vided by  the  shipper,  at  the  rate  of  five  mills  per  cwt  of  lading 
in  the  car. 

2.  That  said  tariflFs  shall  be  filed  on  or  before  November  10, 
1917,  and  may  become  effective  upon  five  days'  notice  to  the  Com- 
mission and  the  public. 

3.  That  within  ten  days  after  service  of  a  copy  of  this  order, 
the  respondents  shall  severally  notify  the  Commission  as  to  their 
acceptance  thereof. 


In  the  Matter  of  the  Petition  of  Niagara  Falls  Gas  and  Elec- 
tric Light  Company  under  Section  69  Public  Service  Com- 
missions Law  for  Authority  to  Make  a  Mortgage  for  $800,000 
and  to  Issue  Now  $800,000  in  Bonds  to  be  Secured  by  Said 
Mortgage 

Case  No.  5892 

(Public  Service  Commission,  Second  District,  Nov^nber  S,  1917) 

Application  of  a  gas  and  electric  light  company  for  leave  to  issue  a  mortgage  In 
the  snm  of  $8ooy00o. 

Upon  the  petitions  filed  herein  and  the  submission  of  the  form  of  the 
proposed  mortgage  and  the  reports  of  the  divisions  of  capitalization  and 
light,  heat  and  power,  from  all  of  which  the  facts  underlying  the  appli- 
cation herein  are  deducible,  the  Commission  authorized  the  petitioning 
oomepany  to  execute  and  deliver  to  the  Equitable  Trust  Company  of  New 
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York,  as  trustee,  a  mortgage  or  deed  of  trust  upon  its  entire  plant  and 
property,  to  secure  an  issue  of  first  refunding  mortgage  thirty-year  gold 
bonds  in  the  aggr^ate  amount  of  $5,000,000  face  value,  bearing  interest 
at  5  per  cent  per  annum,  and  that  said  company  be  authorised  to  issue 
$800,000  face  value  of  its  5  per  cent  thirty-year  first  refunding  mortgage 
gold  bonds  under  such  mortgage.  Provisions  and  limitations  with  regard 
to  the  said  bonds  specifically  set  forth.    Petition  granted. 

Petition  filed  February  6,  1917. 
Supplemental  petition  filed  March  29,  1917. 
Form  of  proposed  mortgage  filed  April  25,  1917. 
Report  of  division  of  capitalization  dated  May  22,  1917. 
Report  of  division  of  light,  heat  and  power  dated  July  10,  1917. 
Revised  form  of  proposed  mortgage  filed  October  27,  1917. 
Final  report  of  division  of  capitalization  dated  November  3, 
1917. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding  dated 
November  3,  1917,  which  shall  be  served  upon  the  corporation, 
such  entries  being  listed  on  pages  16  to  19  inclusive,  shall  be 
entered  upon  the  books  of  the  Niagara  Falls  Gas  and  Electric 
Light  Company,  and  that  within  thirty  days  of  the  service  of 
this  order  verified  proof  that  such  entries  have  been  made  shall 
be  submitted  to  the  Commission. 

2.  That  the  Niagara  Falls  Gras  and  Electric  Light  Company  is 
hereby  authorized  to  execute  and  deliver  to  the  Equitable  Trust 
Company  of  New  York,  as  trustee,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  a  certain 
indenture,  deed  of  trust  or  mortgage  upon  all  its  plant  and  prop- 
erty, to  secure  an  issue  of  first  refunding  mortgage  thirty-year 
gold  bonds  to  the  aggr^ate  amount  of  $5,000,000  face  value, 
bearing  interest  at  the  rate  of  5  per  cent  per  annum,  payable  semi- 
annually, a  copy  of  which  indenture  has  been  filed  with  the  Com- 
mission herein  and  that  the  form  thereof  so  filed  is  hereby 
approved;  provided  that  said  company  shall  have  no  right  or 
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authority  to  issue  any  bonds  pursuant  to  the  terms  of  said  mort- 
gage except  as  herein  authorized  by  the  Commission. 

3.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy 
thereof  in  the  form  in  which  it  was  executed  and  delivered 
together  with  an  affidavit  by  the  president  or  other  executive 
officer  of  the  company  stating  that  the  indenture  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  the  Commission; 
and  no  bonds  secured  thereby  shall  be  issued  or  sold  until  the  pro- 
visions of  this  clause  have  been  complied  with. 

4.  That  the  Niagara  Falls  Gas  and  Electric  Light  Company  is 
hereby  authorized  to  issue  $800,000  face  value  of  its  5  per  cent 
thirty-year  first  refunding  mortgage  gold  bonds  under  the  afore- 
said mortgage. 

5.  That  said  bonds  of  the  total  face  value  of  $800,000  may  be 
sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $640,000. 

6.  That  said  bonds  of  the  face  value  of  $800,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $640,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  For  the  discharge  of  the  follow- 
ing obligations  of  the  petitioner  out- 
standing at  December  31,  1916: 

1.  Five  per  cent  twenty-year  first 
mortgage  bonds  due  July  1,  1921. .      $150,000 

2.  Five  per  cent  thirty-year  first 
consolidated  mortgage  bonds  due 
July  1,  1933,  and  upon  such  dis- 
charge, for  the  payment  of  a  like 
amount  of  the  floating  debt  for 
which  these  bonds  have  been  pledged 

as  collateral  security 92,000 

3.  Five  per  cent  five-year  third 
mortgage  bonds  due  July  1,  1909. .  51,500 

$293,500 


1(294  Stats  Dbpabtmbnt  Repobts 

[VoL  14]  Public  Seirioe  Gommiasion,  Second  DiBtrict 

(b)  For  extensicmB  of  and  improve- 
ments to  the  plant  and  diatributing 
system  of  the  petitioner  as  detailed  in 
affidavit  of  Peter  D.  Young  attached 
to  the  application  herein  as  follows : 

1.  Construction  of  new  gas  plant      $186,000 

2.  Construction  of  approximately 
twenty-five    miles     of    distribution 

mains 175,000 

8.  Services,  meters,  etc 31,500 


$302,500 
$686,000 


Amount  unprovided  for •  •  •  •  $46,000 


in  so  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivision  (b)  hereof 
only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed  capital 
of  the  petitioner  and  not  a  replacement  of  any  part  of  such  fixed 
capital  or  substitution  for  wasted  capital  or  other  loss  properly 
chargeable  to  income  in  accordance  with  the  definitions  contained 
in  the  uniform  systems  of  accounts  for  electrical  and  gas  corpora- 
tions adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or,  in  a 
proper  case,  where  such  services  may  have  been  rendered  by  cer- 
tain of  such  officers  or  employees  under  an  express  assignment  to 
such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  contained,  a  sum  less  than  the 
amounts  set  opposite  thereto,  no  portion  of  the  proceeds  realized 
from  the  sale  of  such  bonds  over  the  actual  cost  thereof  shall  be 
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used  for  any  purpose  without  tbe  further  order  of  this  Com- 
missioiL 

(4)  That  the  unit  prices  oontained  in  the  affidavit  of  said  Peter 
D.  Young  attached  to  the  petition  herein  are  not  intended  to  be 
and  must  not  be  construed  by  the  petitioner  as  having  been 
determined  upon  by  the  Commission  as  the  actual  cost  of  the 
property  and  work  to  be  acquired  and  done  and  thus  properly 
chargeable  to  fixed  capital  but  are  intended  and  shall  be  construed 
only  to  be  a  present  estimate  of  the  probable  cost  of  such  property 
and  work,  the  actual  cost  of  which  must  be  actual  expenditures 
made  as  defined  by  the  Commission's  uniform  systems  of  accounts 
for  electrical  and  gas  corporations. 

7.  That  if  the  said  bonds  of  a  total  face  value  of  $800,000 
herein  authorized  shall  be  sold  at  such  price  as  wiU  enable  the 
company  to  realize  net  proceeds  or  more  than  $686,000,  no  por- 
tion of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
the  Commission. 

8.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Niagara  Falls  Gas 
and  Electric  Light  Company  unless  any  such  pledge  or  hypothe- 
cation shall  have  been  approved  and  authorized  by  this  Com- 
mission. 

9.  That  the  Niagara  Falls  Gas  and  Electric  Light  Company 
shall  for  each  six  months'  period  ending  December  thirty-first  and 
June  thirtieth  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  dur^ 
ing  such  period  in  accordance  with  the  authority  contained  herein. 

(b)  The  date  of  such  sale  or  disposition, 

(c)  To  whom  such  bonds  were  sold. 

(d)  What  proceeds  were  realized  from  such  sale. 

(e)  Any  other  terms  and  conditions  of  such  sale. 

(f)  With  respect  to  subdivision  (a)  of  clause  No.  6  of  this 
order  there  shall  be  shown  the  amount  expended  during  such 
period  of  the  proceeds  of  the  bonds  herein  authorized  for  each  of 
the  purposes  specified  therein. 
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(g)  With  respect  to  subdivision  (b)  of  clause  Na  6  of  this 
^rder  there  shall  be  shown : 

1.  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  bonds  herein  authorized  for  each  of  the  purposes 
specified  therein  and  the  account  or  accounts  under  the  uniform 
systems  of  accounts  for  electrical  and  gas  corporations  to  which 
the  expenditures  for  such  purposes  have  been  charged,  giving  all 
details  of  any  credits  to  fixed  capital  in  connection  with  such 
expenditures. 

2.  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report 

3.  A  summary  by  the  prescribed  accounts  showing  the  expendi- 
tures during  such  period. 

In  reporting  imder  sections  1  and  2  of  subdivision  (g)  of  this 
clause  there  shall  be  further  shown  the  expenditures  of  the  pro- 
ceeds of  the  bonds  herein  authorized  to  the  beginning  of  the 
period  reported  upon  and  a  total  showing  such  expenditures  to 
the  end  of  the  period,  together  with  a  statement  of  the  balances  in 
the  fixed  capital  accounts  as  of  beginning  and  ending  of  such 
period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

10.  That  the  authority  contained  in  this  order  to  issue  bonds 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  bonds  are  issued  pursuant  hereto  and  within  thirty  days  of 
the  service  hereof,  the  said  company  shall  file  with  the  Commis- 
sion a  satisfactory  verified  stipulation  over  the  signatures  of  its 
president  and  secretary  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  last  above  provided. 

11.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  clause  No.  1  hereof,  this  order  shall  not 
be  effective,  and  particularly  that  no  bonds  shall  be  issued  or  sold 
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hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of  any 
such  bonds  be  deemed  to  have  been  approved  and  authorized  by 
this  Commission  unless  and  until  compliance  with  the  require- 
ments of  said  clause  shall  have  been  made,  reported  to  and 
approved  as  sufficient  by  this  Commission. 

Finally  it  is  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  properly  chargeable 
to  operating  expenses  or  to  income  except  to  the  amount  of 
$178,761.98. 


Petition  of  The  Nickel  Plate  Connecting  Railboad  Cobpoba- 
TiON  (a)  under  Section  9  Railroad  Law  and  Section  53  Public 
Service  Commissions  Law,  as  to  Construction  and  Exercise  of 
Franchises ;  (b)  under  Section  89  Railroad  Law,  as  to  its  Rail- 
road Crossing  Highways;  (c)  under  Section  98  Railroad 
Law  as  to  its  Railroad  Crossing  Other  Railroads 

Case  No.  6188 

(Public  Service  Commission,  Second  District,  November  S,  1917) 

Application  of  a  oonnectins  iteam  railroad  for  Approval  of  it*  f ranchiges  and 
right  to  begin  oonstmction  of  iti  roadbed. 

The  Nickel  Plate  Connecting  Railroad  Corporation  submitted  a  request 
to  the  Commission  asking  that  a  certificate  be  granted  showing  that  pub- 
lic convenience  and  necessity  require  the  construction  of  such  railroad. 
Application  granted. 

Kenefick,  Cooke,  Mitchell  &  Bass,  and  Herbert  D.  Howe,  for 
the  Nickel  Plate  Connecting  Railroad  Corporation. 

F.  A.  Hermans,  for  State  Commission  of  Highways. 

By  the  Commission. —  A  petition  having  been  filed  with  this 
Commission  by  the  Nickel  Plate  Connecting  Railroad  Corpora- 
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tion  (a)  for  a  certificate  that  the  provisions  of  section  9  of  the 
Kailroad  Law  have  been  complied  with  by  said  corporation,  and 
that  public  convenience  and  necessity  require  the  construction 
of  its  railroad  as  proposed  in  its  certificate  of  incorporation  (b) 
under  section  63  of  the  Public  Service  Commissions  Law  for  per- 
mission to  b^in  construction  of  its  railroad,  and  for  approval  of 
the  exercise  of  its  franchises  and  rights  as  a  railroad  corporation 
and  certain  franchises  or  rights  to  cross  streets  (hereinafter 
named)  in  the  village  of  Blasdell  formerly  exercised  by  Wellsville 
and  Buffalo  Railroad  Corporation;  (c)  under  section  89  of  the 
Railroad  Law  for  a  determination  of  how  its  railroad  shall  cross 
highways;  (d)  under  section  98  of  the  Railroad  Law  for  a 
determination  of  whether  its  railroad  shall  cross  steam  railroads 
hereinafter  named,  above,  below  or  at  grade,  and  the  proportion 
of  expense  of  each  crossing  to  be  paid  by  each  railroad ;  —  and 
a  public  hearing  on  said  petition  having  been  held  by  this  Com- 
mission in  the  city  of  Albany  on  October  31,  1917,  at  which  those 
named  above  appeared,  and  at  which  witnesses  testified  to  the 
public  convenience  and  necessity  of  the  proposed  railroad;  and 
it  appearing  that  the  length  of  the  proposed  railroad  is  4.015 
miles,  "the  southerly  terminus  thereof  being  the  point  of  con- 
nection with  the  present  railroads  of  the  New  York,  Chicago  and 
St.  Louis  Railroad  Company  and  the  Pennsylvania  Railroad 
Company  at  or  near  Hamburg  Siding,  located  immediately  west 
of  Camp  road  in  Hamburg  Township,  Erie  County,  New  York; 
the  northerly  terminus  of  such  road  being  the  point  of  connection 
with  the  present  railroad  of  the  South  Buffalo  Railroad  Company 
about  eighteen  hundred  and  eighty  (1880)  feet  north  of  the  south 
line  of  the  city  of  Lackawanna,  all  in  the  county  of  Erie;"  and 
it  appearing  that  the  object  of  constructing  this  railroad  is  to 
afford  better  convenience  for  the  interchange  of  freight  cars 
between  the  New  York,  Chicago  and  St.  Louis  railroad,  the 
Lehigh  Valley  railway,  the  New  York  Central  railroad,  the  South 
Buffalo  railway,  and  the  Pennsylvania  railroad,  relieving  con- 
gestion on  tracks  in  Buffalo  and  saving  time;  and  it  appearing 
that  petitioner  proposes  to  use  a  portion  of  the  South  Buffalo  rail- 


Pbtition  of  Nickel  Platb  Connecting  R  R.  Corp.      299 


Public  Service  Ckunmiaaion,  Second  District  [VoL  14] 

way  in  the  city  of  Lackawanna  for  a  connection  with  the  Lehigh 
Valley  railway;  —  and  this  Commission  finding  from  the  evi- 
dence that  the  provisions  of  section  9  of  the  Railroad  Law  have 
been  complied  with  by  said  corporation  and  that  public  conven- 
ience and  necessity  require  the  construction  of  its  proposed  rail- 
load,  and  that  the  construction  of  its  railroad  and  the  exercise 
of  its  franchises  and  rights  as  a  railroad  corporation  as  well  as 
franchises  or  rights  to  cross  streets  in  the  incorporated  village  of 
Blasdell  formerly  exercised  by  the  Wellsville  and  Buffalo  Rail- 
road Corporation  are  necessary  and  convenient  for  the  public 
service;  it  is  ordered: 

(1)  That  a  certificate  under  section  9  of  the  Railroad  Law 
shall  be  issued  to  the  Nickel  Plate  Connecting  Railroad  Corpora- 
tion to  the  effect  that  it  has  complied  with  the  provisions  of  said 
section  and  that  public  convenience  and  necessity  require  the 
construction  of  its  railroad  as  proposed  in  its  certificate  of 
incorporation. 

(2)  That  this  Commission  under  section  53,  Public  Service 
Commissions  Law,  hereby  permits  and  approves  construction  of 
the  railroad  of  the  Nickel  Plate  Connecting  Railroad  Corpora- 
tion and  the  exercise  by  said  corporation  of  its  franchises  and 
rights  as  a  railroad  corporation  and  certain  franchises  or  rights 
to  cross  streets  (hereinafter  named)  in  the  incorporated  village 
of  Blasdell  formerly  exercised  by  the  Wellsville  and  Buffalo  Rail- 
road Corporation. 

(3)  That  this  Conmiission,  under  section  89  of  the  Railroad 
Law  hereby  determines  that  it  is  impracticable  for  the  railroad  of 
the  Nickel  Plate  Connecting  Railroad  Corporation  to. cross  other- 
wise than  at  grade  the  highways  hereinafter  named,  except  where 
a  method  of  crossing  otherwise  than  at  grade  is  named  and  in 
Buch  cases  this  Commission  hereby  determines  that  such  crossings 
shall  be  over  the  grade  of  the  highway  as  hereinafter  named;  to 
wit: 

Taum  of  Hamhwrg 

(a)  At  the  grade  of  the  Camp  Road  highway. 

(b)  Over  the  grade  of  the  Bi^  Tree  Road  highway. 

(c)  At  the  grade  of  the  Bay  View  Road  highway. 
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Village  of  Blasdell 

(d)  Over  the  grade  of  the  Mile  Strip  Road  highway. 

(e)  Over  the  grade  of  the  Lake  View  Road  highway. 
Protection  of  the  said  highway  crossings  permitted    to  he  at 

grade  will  be  determined  by  the  Commission  in  the  future. 

It  is  hereby  provided  that  if,  in  the  future,  the  crossing  at 
grade  of  this  railroad  and  the  said  Camp  Road  highway,  or  the 
crossing  at  grade  of  this  railroad  and  the  said  Bay  View  Road 
highway  in  the  town  of  Hamburg  is  changed  from  grade,  the 
entire  cost  of  said  change  shall  be  borne  by  the  Nickel  Plate  Con- 
necting Railroad  Corporation  or  its  successor,  and  that  within 
thirty  days  after  the  service  of  a  copy  of  this  order  on  said  cor- 
poration there  shall  be  filed  with  this  Commission  a  statement 
signed  by  the  president  and  secretary  of  said  corporation  accept- 
ing this  provision  as  to  payment  of  cost 

(4)  That  this  Commission  under  section  98  of  the  Railroad 
Law  hereby  determines  that  the  railroad  of  The  Nickel  Plate  Con- 
necting Railroad  Corporation, 

(a)  shall  cross  the  railroad  operated  by  the  Pennsylvania  Rail- 
road company  in  the  town  of  Hamburg,  Erie  county,  near  the 
said  Camp  Road  highway,  at  grade,  and  that  the  entire  expense 
of  such  crossing  (irrespective  of  the  cost  of  protecting  the  cross- 
ing) shall  be  borne  by  the  Nickel  Plate  Connecting  Railroad 
Corporation ; 

(b)  shall  cross  the  New  York,  Chicago  and  St.  Louis  railroad 
in  the  town  of  Hamburg,  Erie  county,  near  the  said  Camp  Road 
highway,  at  grade,  and  that  the  entire  expense  of  such  crossing 
(irrespective  of  the  cost  of  protecting  the  crossing)  shall  be  borne 
by  the  Nickel  Plate  Connecting  Railroad  Corporation ; 

(c)  shall  cross  the  railroad  operated  by  the  Pennsylvania  Rail- 
road Company,  the  New  York,  Chicago  and  St.  Louis  railroad 
and  the  New  York  Central  railroad  at  the  Mile  Strip  Road  high- 
way in  the  village  of  Blasdell,  above  the  grade  of  said  existing 
railroads,  which  are  contiguous,  and  that  the  entire  expense  of 
such  crossing  shall  be  borne  by  the  Nickel  Plate  Connecting 
Railroad  Corporation; 
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(d)  shall  cross  the  South  Buffalo  railway  (switching  tract  or 
tracks)  in  the  city  of  Lackawanna,  at  a  point  not  far  from  the 
south  city  line,  at  grade,  and  that  the  entire  expense  of  such 
crossing  (irrespective  of  the  cost  of  protecting  the  crossing)  shall 
be  borne  by  the  Nickel  Plate  Connecting  Railroad  Corporation. 

Under  section  56  of  the  Railroad  Law  trains  and  locomotives 
approaching  said  crossings  when  constructed  must  come  to  a  full 
stop  except  under  the  circumstances  set  forth  in  section  56.  If  it 
shall  be  desired  in  the  future  that  the  full  stop  shall  be  discon- 
tinued, petition  must  be  made  to  this  Commission  under  section  56 
and  the  matter  of  signal  apparatus  will  then  be  determined. 

Petitions  to  this  Commission  by  the  Nickel  Plate  Connecting 
Railroad  Corporation  under  section  53,  Public  Service  Commis- 
sions Law,  for  permission  to  exercise  rights  which  said  corpora- 
tion may  acquire  from  the  courts  under  sections  21  and  22  of  the 
Railroad  Law  as  to  these  crossings  of  highways  and  railroads, 
shall  be  made  in  the  future. 


In  the  Matter  of  the  Petition  of  the  Erie  Railroad  Company 
under  Section  55  Public  Service  Commissions  Law  for 
Authority  to  Issue  $15,000,000  6%  series  A  Bonds  under  its 
Refunding  and  Improvement  Mortgage  Dated  December  1, 1916 

Case  No.  6246 

(Public  Service  Commissioni  Second  District,  November  16,  1917) 

Anthority  granted  the  Erie  Hailroad  Company- to  iastie  certain  bonds  for  pur- 
poses stated  specifically  in  the  order  herein. 

The  Erie  Railroad  Company  has  made  application  for  leave  to  issue 
$15,000,000  face  value  of  its  6  per  cent  twenty-year  series  A  refunding 
and  improvement  mortgage  bonds  under  the  deed  of  trust  given  to  the 
Bankers  Trust  Company,  as  trustee,  December  1,  1916,  to  secure  an 
authorized  issue  of  bonds  of  a  total  face  value  of  $500,000,000,  the  issue 
asked  for  to  be  sold  at  not  less  than  ninety  per  cent  of  their  face  value 
and  accrued  interest  to  produce  net  proceeds  of  at  least  $13,500,000. 
The  purposes  to  which  this  issue  is  to  be  applied  are  the  reimbursement 
of  the  company's  treasury  for  moneys  actually  expended  for  the  acqui- 
sition of  fixed  assets  within  five  years  prior  to  the  filing  of  the  petition 
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herein  and  which  were  not  obtained  from  any  obligations  of  the  cor- 
poration; the  pledging  of  $8,750,000  to  be  issued  as  collateral  security 
for  the  payment  of  a  short  term  loan  aggregating  $5,000,000  principal 
amount,  and  to  pledge  the  remaining  $6,250,000  of  said  bonds  as  col- 
lateral security  for  the  payment  of  other  and  additional  loans.  No 
loan  upon  less  advantageous  terms  to  the  petitioner  than  of  the  said 
$5,000,000  shall  be  made  and  consummated  until  after  approval  by  the 
Commission.  Upon  the  report  of  the  division  of  capitalization  dated 
November  13,  1917»  the  application  was  granted  subject  to  the  usual 
conditions. 

Petition  filed  October  31,  1917. 

Eeport  of  division  of  capitalization  dated  November  13,  1917. 

Affidavits  (2)  filed  November  15,  1917. 

By  the  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  Erie  Railroad  Company  is  hereby  authorized  to 
issue  $15,000,000  face  value  of  its  6  per  cent  twenty-year  series 
A  refunding  and  improvement  mortgage  bonds  under  a  certain 
indenture,  deed  of  trust  or  mortgage  dated  the  1st  day  of  December, 
1916,  given  to  the  Bankers  Trust  Company,  as  trustee,  to  secure 
an  authorized  issue  of  bonds  of  a  total  face  value  of  $500,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $15,000,000  may 
be  sold  for  not  less  than  90  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $13,500,000. 

3.  That  said  bonds  of  the  face  value  of  $15,000,000  so  author^ 
ized,  or  the  proceeds  thereof  to  the  amount  of  $18,500,000  shall 
be  used  solely  and  exclusively  for  the  reimbursement  of  the 
treasury  of  the  petitioner  for  moneys  actually  expended  for  the 
acquisition  of  fixed  assets  within  five  years  prior  to  the  filing  of 
the  petition  herein  and  which  were  not  obtained  from  the  issue 
of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such 
corporation. 

4.  That  the  Erie  Railroad  Company  is  hereby  authorized  to 
forthwith  pledge  $8,750,000  in  amount  of  the  bonds  herein  author- 
ized to  be  issued  as  collateral  security  for  the  payment  of  a  short 
term  loan  aggregating  $5,000,000  principal  amount;  and  is  author- 
ized without  further  application  to  this  Commission  to  pledge  the 
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remaining  $6,250,000  in  amount  of  said  bonds  as  collateral 
security  for  the  payment  of  other  and  additional  loans,  upon  the 
basis  of  not  more  than  $175  in  amount  of  bonds  for  each  $100 
in  amount  of  loan.  Provided,  nevertheless,  that  any  such  addi- 
tional loan  as  to  its  rate  of  interest,  net  return  to  the  borrower, 
period  of  duration  and  otherwise  shall  be  made  upon  terms  not  less 
advantageous  to  the  company  than  shall  result  from  the  above 
mentioned  loan  of  $5,000,000.  It  being  the  intent  hereof  that 
no  loan  upon  less  advantageous  terms  to  the  petitioner  than  of  the 
said  $5,000,000  loan  shall  be  made  and  consumated  herein  unless 
the  approval  and  permission  of  this  Commission  shall  have  been 
first  and  expressly  given  and  granted. 

5.  That  the  Erie  Railroad  Company  shall  make  verified  reports 
to  the  Commission  covering  each  pledging  of  bonds  which  it  shall 
make  under  the  authority  of  this  order  within  twenty-four  hour£ 
after  such  pledging  shall  have  been  made,  which  reports  shall  show 
the  amount  of  the  loan  or  loans,  the  rate  of  interest  thereupon,  and 
the  amount  of  bonds  pledged  as  collateral  security  therefor.  Any 
additional  information  in  r^ard  to  said  loans,  or  any  of  them, 
which  thereafter  may  be  required  by  this  Commission  shall  upon 
its  request  therefor  be  promptly  supplied  by  the  corporation. 

6.  That  the  proceeds  of  the  loans  to  secure  which  bonds  herein 
authorized  may  be  pledged  as  collateral  security  shall  be  used 
solely  and  exclusively  for  the  purpose  for  which  the  bonds  or  their 
proceeds  are  herein  authorized  to  be  used. 

7.  That  the  Erie  Railroad  Company  shall  for  each  six  months' 
period  following  the  date  of  this  order  file  not  more  than  thirty 
days  from  the  end  of  such  period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  or 
pledged  during  such  period  in  accordance  with  the  authority 
contained  herein. 

(b)  The  date  of  such  sale  or  pledging. 

(c)  To  or  with  whom  such  bonds  were  sold  or  pledged. 

(d)  What  proceeds  were  realized  from  such  sales  or  pledgings. 

(e)  The  principal  of  each  loan  for  which  such  bonds  are 
pledged. 
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(f )  The  total  face  value  of  bonds  which  remain  pledged  as 
collateral  security  for  said  loans  on  the  closing  date  of  such  period. 

(g)  Any  other  terms  and  conditions  of  such  transactions. 

(h)  The  amount  used  during  such  period  of  the  proceeds  of 
the  bonds  herein  authorized  for  the  purpose  specified  herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  used  in  accord- 
ance with  the  authority  contained  herein^  and  if  during  any  period 
no  bonds  were  sold  or  disposed  of  or  proceeds  used,  the  report  shall 
set  forth  such  fact 

8.  That  this  proceeding  is  hereby  continued  upon  the  records 
of  the  Commission  until  the  examination  which  is  to  be  made  of 
the  books,  accounts  and  property  of  the  petitioner  herein  shall 
have  been  concluded  and  the  corrections,  if  any,  which  by  reason 
of  such  examination  this  Commission  shall  determine  to  be  proper 
and  necessaiy  shall  have  been  made,  accepted  by  the  corporation, 
and  entered  in  its  accounts  to  the  satisfaction  of  the  Commission. 

9.  That  the  authority  contained  in  this  order  to  issue  bonds  is 
upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  the  Commission  a 
satisfactory  verified  stipulation  over  the  signatures  of  its  president 
and  secretary  accepting  this  order  with  all  its  terms  and  condi- 
tions, and  such  order  shall  be  void  and  of  no  force  or  effect  until 
such  stipulation  shall  have  been  filed  as  last  above  provided. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purpose 
specified  in  this  order  and  that  such  purpose  is  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Huntington  Railroad 
Company  under  Subdivision  1,  Section  49  of  the  Public 
Service  Commissions  Law  for  Permission  to  Increase  Passenger 
Fares 

Case  No.  6086 

(Public  Service  GommisBion,  Second  District,  November  20,  1917) 

ITiiiler  the  provisionB  of  aection  zSi  of  the  Hailroad  Law  fixing  a  rate  of  fare 
of  five  cents  upon  a  street  surface  railroad  within  the  limits  of  any 
incorporated  dty  or  village,  the  Public  Service  Commission  has  the  right 
to  increase  such  fare  or  to  reduce  the  same  if  sufficient  facts  are  presented 
to  it  to  justify  such  action  on  its  part. 

When  a  street  surface  railroad  is  entitled  to  increase  its  rates,  fares  or  charges. 

Sates  fixed  by  franchise  restrictions,  contracts  or  agreements  by  street  rail- 
road corporations  are  not  void  ab  initio  but  merely  voidable. 

Under  the  provisions  of  section  49  of  the  Public  Service  Commissions 
Law,  the  Commission  has  the  power,  after  a  hearing,  to  determine  the 
just  and  reasonable  rates  of  fare  to  be  thereafter  observed  and  in  force 
as  the  maximum  to  be  charged  for  the  service  to  be  performed  by  a 
street  surface  railroad  company,  and  to  fix  the  same  by  order,  notwith- 
standing restrictions  in  a  franchise  purporting  to  limit  such  maximum 
fare  to  five  cents  within  the  limits  of  an  incorporated  city  or  village. 

A  street  surface  railroad  is  entitled  to  an  increase  in  its  maximum 
rates,  fares,  or  charges  whenever  it  shall  appear,  after  a  hearing  and 
investigation  by  the  Public  Service  Commission,  that  such  rates  are 
insufficient  to  yield  a  reasonable  average  return  upon  the  value  of  the 
property  actually  employed  in  the  public  service  and  provide  for  a 
reservation  out  of  income  for  surplus  and  contingencies. 

Franchise  restrictions,  contracts  or  agreements  -as  to  rates  to  be 
charged  by  street  railroad  corporations  are  neither  void  ab  initio  nor 
of  perpetual  force,  but  are  to  be  considered  as  voidable  either  by  mutual 
agreement  between  the  parties,  or  by  act  of  the  Legislature,  or  by  the 
Public  Service  Commission  proceeding  with  due  regard  to  the  prescribed 
circumstances  under  which  its  authority  to  thus  regulate  has  been  con- 
ferred. 

Held,  that  the  company  should  be  permitted  to  file  tariffs  with 
the  Commission  affecting  an  increase  in  its  fares  in  the  villages  in  which 
it  operates  from  five  to  six  cents  and  an  increase  of  one  cent  in  eacli 
of  the  zones  in  which  the  company  now  operates,  so  that  the  fare 
between  the  termini  of  the  company  will  be  thirty- six  cents  where  the 
same  is  now  thirty  cents. 

State  Dkpt.  Kept. — ^Vol.  14        20 
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Joseph  F.  Keany,  tor  applicant. 
No  one  in  opposition. 

This  application,  although  itself  nnopposed,  was  determined 
after  an  opportunity  had  been  afforded  all  persons  interested  in 
similar  cases  to  present  oral  arguments  and  briefs  on  the  l^al 
questions  involved,  and  upon  consideration  of  the  arguments  and 
briefs  so  presented. 

Oabb,  Commissioner. —  This  is  an  application  by  the  Hunting- 
ton Railroad  Company  for  permission  to  charge  a  fare  of  six  cents 
in  the  incorporated  villages  in  which  it  operates,  upon  the  ground 
that  the  maximum  rates,  fares,  and  charges  charged  by  it  therein 
are  unjust  and  unreasonable  and  do  not  yield  a  reasonable 
average  return  upon  the  value  of  the  property  employed  in  the 
public  service.  In  other  words,  it  is  claimed  that  the  rates  which 
it  is  required  to  charge  pursuant  to  the  provisions  of  the  statute 
and  its  franchises  are  confiscatory. 

A  hearing  was  held  by  the  Commission  in  the  city  of  Albany 
on  August  29,  1917,  for  the  purpose  of  giving  the  interested 
parties  an  opportunity  to  be  heard.  No  one  appeared  in  opposi- 
tion to  the  application,  but  there  was  filed  with  the  Commission 
on  August  28,  1917,  by  the  town  board  of  the  town  of  Huntington, 
a  protest  against  the  granting  of  the  application  on  the  ground 
that  it  would  be  a  great  detriment  to  the  citizens  of  the  town  of 
Huntington  to  allow  an  increase  in  the  passenger  fares  of  the  peti- 
tioner and  would  injure  the  village  of  Huntington  Station,  Hunt- 
ington village,  and  Halesite,  and  asking  that  the  application  be 
dismissed.  No  other  objection  against  the  application  has  been 
presented  to  the  Commission. 

It  may  be  said  in  passing  that  the  petitioner  is  one  of  the  nu- 
merous street  railways  throughout  the  State  which  is  represented 
by  the  "Special  Committee  of  the  Electric  Railways  of  New 
York  Slate  on  Ways  and  Means  for  Obtaining  Additional  Reve- 
nues," and  that  this  proceeding  is  the  first  one  taken  up  by  the 
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Commission  for  determination  in  which  the  petitioner  is  one  of 
the  companies  represented  by  that  special  eommittee. 

The  line  of  the  Huntington  Railroad  Company  extends  from 
Huntington  Harbor  on  the  north  shore  of  Long  Island  through 
the  village  of  Huntington  to  Huntington  Station,  thence  southerly 
through  Melville^  Farmingdale  and  Amityville  to  Great  South  Bay 
on  the  south  shore  of  Long  Island,  a  distance  of  eighteen  and  six- 
tenths  miles.  The  company  was  incorporated  in  1890,  with  an 
authorized  capital  stock  of  $30,000,  under  the  provisions  of  chap* 
ter  252  of  the  Laws  of  1884  which  was  a  general  act  relating  to 
the  construction,  extension,  and  operation  of  street  surface  rail- 
road&  All  of  the  stock  is  issued  and  outstanding  and  the  com- 
pany is  controlled  by  the  Long  Island  Railroad  Company.  From 
time  to  time  after  1890  the  corporation  obtained  franchises  from 
the  local  authorities  in  the  towns  and  villages  through  which  its 
line  now  runs  permitting  it  to  construct  and  operate  a  street  sur- 
face railroad  therein,  and  the  road  as  it  at  present  exists  was 
finally  completed  about  the  year  1910.  There  are  six  five  cent 
fare  zones  between  Huntington  Harbor  and  Great  South  Bay, 
and  if  the  petitioner  is  permitted  to  increase  its  fares  in  the  vil- 
lages through  which  it  operates,  the  fare  in  each  of  the  zones  will 
be  increased  to  six  cents  and  the  fare  between  terminals  will 
be  increased  from  thirty  to  thirty-six  cents.  While  it  is  true 
that  this  application  has  not  been  actively  opposed  before  the  Com- 
mission, yet  we  are  confronted  at  the  outset  with  some  perplexing 
legal  questions  which  must  be  disposed  of  before  we  can  proceed 
to  consider  the  case  on  its  merits.  The  fact  that  there  is  no  con- 
test does  not  relieve  the  Commission  from  the  duty  of  passing 
upon  these  legal  questions,  because  if  we  are  unable  to  resolve 
them  in  favor  of  the  petitioner  we  would  then  be  powerless  to 
grant  the  relief  which  is  sought.  The  legal  questions  referred  to 
are — 

First,  Has  the  Commission  the  power  to  increase  the  rate  of 
fare  in  an  incorporated  village  or  city  beyond  that  prescribed 
in  section  181  of  the  Railroad  Law;  and 

Secondy  If  it  should  be  determined  that  the  Commission  has 
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power  to  increase  the  statutory  rate  above  referred  to,  has  it  also 
the  power  to  permit  such  an  increase  in  fare  notwithstanding 
there  may  be  a  restriction  in  the  franchise  or  franchises  under 
which  the  corporation  is  operating  its  railroad,  limiting  the  fare 
to  five  cents  in  the  territory  where  the  increased  fare  is  asked  for. 
This  case  presents  an  opportunity  for  disposing  of  both  of  these 
questions  because  the  petitioner  operates  in  villages  as  well  as 
towns,  and  so  it  is  subject  to  the  provisions  of  section  181  of  the 
Railroad  Law,  and,  in  addition,  there  are  conditions  in  certain  of 
its  village  franchises  restricting  the  fare  to  five  cents  within  the 
limits  thereof. 

In  May,  1890,  the  petitioner  applied  to  the  commissioners  of 
highways  of  the  town  of  Huntington  for  consent  to  construct, 
maintain,  and  operate  its  railroad  on  certain  streets  and  highways 
in  the  town,  village,  and  harbor  of  Huntington,  and  such  consent 
was  given  on  May  17,  1890.  There  was  no  condition  relative  to 
the  rate  of  fare. 

On  May  15,  1890,  the  railroad  company  applied  to  the  board  of 
trustees  of  the  town  of  Huntington  for  its  consent  to  the  con- 
struction, maintenance,  and  operation  of  a  street  railroad  upon 
certain  streets,  avenues,  and  highways  in  the  town,  village,  and 
harbor  of  Huntington;  and  on  May  27,  1890,  the  board  of  trus- 
tees of  the  town  gave  its  consent  to  such  operation.  There  were 
no  conditions  laid  down  in  this  consent,  and  it  was  stated  that  it 
was  given  because  the  enterprise  was  considered  worthy  of  en- 
couragement and  not  on  the  ground  that  the  board  of  trustees 
claimed  any  authority  or  control  over  or  responsibility  connected 
with  the  matter  stated  in  the  petition. 

On  July  25,  1906,  the  corporation  made  application  to  the  high- 
way commissioners  of  the  town  of  Huntington  for  consent  to 
construct  an  extension  of  its  railroad  on  certain  highways  in  the 
town  of  Huntington.  On  October  6,  1906,  the  highway  com- 
missioners of  the  town  gave  their  consent  to  such  construction, 
setting  forth  in  such  consent  certain  conditions  relative  thereto. 
I  quote  from  the  consent  the  part  relative  to  such  conditions  which 
it  is  necessary  for  us  to  consider  in  connection  with  this  case: 
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**The  foregoing  franchise  hereby  granted  is  made  upon,  limited 
by  and  subject  to  the  following  limitations,  conditions  and 
convenants  which  are  hereby  made  a  condition  and  essential  part 
thereof,  to  wit: 

"  (g)  That  neither  said  company  nor  its  successors  or  any  party 
or  company  operating  said  railroad  hereby  authorized  shall  at 
any  time  hereafter  charge  a  fare  or  fee  in  excess  of  fifteen  cents 
per  person  for  transportation  between  the  present  station  of  the 
Long  Island  Railroad  Company  at  Huntington  and  any  part  of 
the  village  of  Farmingdale,  said  operating  company  to  fix  a  charge 
of  five  and  ten  cents  respectively  for  intermediate  travel  in  zones 
to  be  fixed  and  located  by  it. 

"(fe)  That  said  railroad  company  and  its  successors  shall  com- 
ply with  the  Railroad  Law  of  the  State  of  New  York  as  to  con- 
sents of  property  owners,  local  authorities  and  otherwise  and  file 
and  record  the  necessary  consents  in  the  oflice  of  the  clerk  of  the 
county  of  Suffolk,  New  York,  before  commencing  construction 
of  said  road. 

"(n)  That  the  provisions  and  conditions  of  this  contract,  con- 
sent or  charter  shall  in  perpetuity  bind  the  said  Huntington  Rail- 
road Company,  its  successors  and  assigns,  and  each  and  every 
party  or  corporation  which  shall  build,  own,  maintain  or  operate 
said  railroad  or  any  part  thereof  at  any  time  hereafter. 

"(o)  This  consent  and  authority  is  intended  to  be  given  only 
to  the  extent  that  the  highway  commissioners  of  said  town  as  a 
board,  individuals  or  otherwise,  have  power  or  authority  to  grant 
the  same." 

On  October  6,  1906,  the  Huntington  Company  made  appli- 
cation to  the  board  of  supervisors  of  Nassau  county  for  consent 
to  build,  maintain,  and  operate  an  extension  of  its  railroad  on 
certain  highways  in  the  county  of  Nassau,  and  on  November  13, 
1906,  such  consent  was  given  "upon  the  following  conditions 
which  shall  be  agreed  to  and  accepted  by  said  railroad  in  vnriting 
imder  its  corporate  seal  before  such  consents  shall  become  oper- 
ative." Then  there  follow  in  the  consent  twenty-seven  para- 
grajdis  setting  forth  in  great  detail  the  requirements  which  must 
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be  observed  by  the  corporation  in  the  construction,  maintenance, 
and  operation  of  its  railroad.  These  conditions  relate  to  track 
construction,  rails,  poles,  paving,  etc.  In  fact  they  cover  prac- 
tically every  detail  v^hich  might  be  mentioned  in  connection  with 
the  building  of  a  new  street  railroad  in  a  community.  Those 
paragraphs  which  it  is  essential  for  use  to  consider  in  this  case 
are  as  follows : 

"  I.  That  the  provisions  of  article  4  of  the  Railroad  Law  shall 
be  complied  with  by  said  railroad  company  and  the  acceptance 
above  referred  to  shall  be  filed  in  the  office  of  the  clerk  of  the 
ooimty  of  IN'assau  within  sixty  days  of  the  granting  of  this 
franchisa     ♦     *     ♦ 

"  XXrV.  That  neither  said  company  nor  its  successors  oper- 
ating said  road  shall  charge  any  greater  rate  of  fare  than  five  cents 
per  passenger  for  the  following  stations  or  distances : 

^^From  the  railroad  station  at  Huntington  to  the  DeForest 
property ; 

"  From  the  DeForest  property  to  the  church  near  property  of 
Mary  E.  Duryea ; 

"  From  the  church  near  the  property  of  Mary  E.  Duryea  to  or 
near  the  railroad  station  at  Farmingdale ; 

"  From  at  or  near  the  railroad  station  at  Farmingdale  to  the 
north  line  of  the  village  at  Amityville ; 

"  From  the  north  line  of  the  village  of  Amityville  to  Wellwood 
avenue,  Lindenhurst; 

"  From  Wellwood  avenue,  Lindenhurst,  to  the  railroad  station  at 
Babylon  ; 

"And  shall  carry  a  passenger  from  any  part  of  the  village  of 
Amityville  to  any  part  of  the  village  of  Farmingdale  for  ten  cents. 

"  XXVII.  The  franchise  hereby  granted  shall  continue  (unless 
otherwise  sooner  terminated  as  herein  provided,  or  as  may  be  pro- 
vided by  law)  forever  in  force  with  the  reservation,  however,  to 
the  County  of  Nassau,  its  successors  and  assigns,  and  to  the  local 
authorities  who  may  have  in  charge  the  streets  and  highways 
aforesaid,  of  imposing  at  the  end  of  the  period  of  fifty  years  from 
the  date  of  the  acceptance  of  this  franchise,  a  fair  and  reasonable 
rental  for  the  use  of  said  streets  and  highways.  *  ♦  ♦  " 
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This  coBBent  was  accepted  by  the  corporation  on  January  3, 
1907,  and  a  bond  given  by  the  company  as  provided  in  the 
franchise. 

On  October  5,  1906,  the  company  petitioned  the  highway  com- 
missioners of  the  town  of  Oyster  Bay  for  consent  to  construct, 
maintain  and  operate  an  extension  of  its  railroad  on  certain  high- 
ways in  that  town,  and  such  consent  was  given  on  March  12, 
1907,  and  contained  a  provision  that  the  company  should  comply 
with  the  Railroad  Law  of  the  State  of  New  York,  but  there  was 
no  reference  to  the  rate  of  fare. 

On  October  11,  1906,  the  company  made  application  to  the 
board  of  trustees  of  the  village  of  Farmingdale  for  consent  to  con- 
struct, maintain,  and  operate  an  extension  of  its  railroad  on  cer- 
tain streets  in  the  village,  and  such  consent  was  given  on  November 
6,  1906,  "  upon,  limited  by  and  subject  to  the  following  limita- 
tions, conditions  and  covenants  which  are  hereby  made  a  condi- 
tion and  essaitial  part  thereof;"  and  then  the  various  conditions 
and  limitations,  most  of  which  relate  to  the  method  of  construct- 
ing and  operating  the  railroad,  are  set  out  in  detail.  The  follow- 
ing is  the  paragraph  in  said  franchise  relating  to  fare: 

"  (A)  That  neither  said  company  nor  its  successors  operating 
said  road  shall  charge  any  greater  rate  of  fare  than  five  cents  per 
passenger  for  the  following  stations  or  distances: 

"From  the  railroad  station  at  Huntington  to  the  DeForest 
property ; 

"  From  the  DeForest  property  to  the  church  near  property  of 
Mary  E.  Duryea; 

"  From  the  church  near  the  property  of  Mary  E.  Duryea  to  or 
near  the  railroad  station. at  Farmingdale; 

"  From  at  or  near  the  railroad  station  at  Farmingdale  to  the 
north  line  of  the  village  of  Amityville ; 

"  From  the  north  line  of  the  village  of  Amityville  to  Wellwood 
avenue,  Lindenhurst; 

"  From  Wellwood  avenue,  Lindenhurst,  to  the  railroad  station 
at  Babylon. 

"  And  shall  carry  a  passenger  from  any  part  of  the  village  of 
Amityville  to  any  part  of  the  village  of  Farmingdale  for  ten  cents." 
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There  is  also  a  paragraph  setting  forth  that  the  railroad  com- 
pany shall  comply  with  the  Railroad  Law  of  the  State  of  New 
York ;  and  another  stating  that  "  the  provisions  and  conditions  of 
this  contract,  consent  or  charter  shall  in  perpetuity  bind  the  said 
Huntington  Railroad,  its  successors  and  assigns." 

On  April  5,  1908,  the  board  of  trustees  of  the  village  extended 
the  time  within  which  the  railroad  might  be  built  and  on  May 
fourth  said  board  of  trustees  gave  its  consent  to  a  modification 
of  the  franchise  in  respect  to  certain  streets  in  the  village. 

On  October  2,  ISOG,  the  company  made  application  to  the  high- 
way commissioners  of  the  town  of  Babylon  for  consent  to  con- 
struct, maintain,  and  operate  an  extension  of  its  railroad  on  cer- 
tain highways  in  that  town,  and  such  consent  Was  granted  on 
November  2, 1906,  and  contained  substantially  the  same  conditions 
as  the  franchise  granted  by  the  village  of  Farmingdale,  except 
that  clause  (n)  states  that  the  consent  is  only  given  to  the  extent 
that  the  highway  commissioners  have  power  or  authority  to  grant 
the  same.  It  also  contains  a  provision  that  the  Railroad  Law  is 
to  be  complied  with  by  the  company.  The  following  is  the  para- 
graph relative  to  fares : 

"  (A)  That  neither  said  company  nor  its  successors  operating 
said  road  shall  charge  any  greater  rate  of  fare  than  five  cents  per 
passenger  for  the  following  stations  or  distances : 

"  From  the  railroad  station  at  Huntington  to  the  DeForest 
property. 

''  From  the  DeForest  property  to  the  church  near  property  of 
Mary  E.  Duryea; 

"  From  the  church  near  the  property  of  Mary  E.  Duryea  to  or 
near  the  railroad  station  at  Farmingdale ; 

"  From  at  or  near  the  railroad  station  at  Farmingdale  to  the 
north  line  of  the  village  of  Amityville ; 

"  From  the  north  line  of  the  village  of  Amityville  to  Wellwood 
avenue,  Lindenhurst; 

"  From  Wellwood  avenue,  Lindenhurst,  to  the  railroad  station 
at  Babylon ; 

"And  shall  carry  a  passenger  from  any  part  of  the  village  of 
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Amityville  to  any  part  of  the  village  of  Farmingdale  for  ten 
cents.'^ 

There  was  also  a  provision  in  the  consent  that  it  should  be 
binding  upon  the  corporation  in  perpetuity. 

On  September  8,  1906,  the  corporation  applied  to  the  board 
of  trustees  of  the  village  of  Amityville  for  consent  to  construct, 
maintain  and  operate  an  extension  of  its  railroad  on  certain 
streets  in  that  village.  An  additional  application  was  made  to  said 
board  on  April  19,  1907,  and  the  consent  was  granted  on  June 
10,  1907,  "  upon  the  following  conditions  which  shall  be  agreed 
to  and  accepted  in  writing  by  said  company  under  its  corporate 
seal  before  said  consents  shall  become  operative;"  then  follow 
thirty-one  paragraphs  setting  forth  the  conditions  under  which 
such  railroad  may  be  built  and  operated,  providing  for  the  giving 
of  a  bond,  the  payment  of  percentages  of  gross  receipts,  speed 
of  cars,  method  of  lighting  the  same,  etc.  The  last  paragraph  in 
the  consent  states  that  it  is  given  on  condition  that  the  railroad 
company  and  its  successors  shall  comply  with  the  provisions  of  the 
Railroad  Law  applicable  thereto.  The  following  is  the  provision 
relative  to  fares : 

"  14.  The  maximum  passenger  fare  on  the  lines  of  this  com- 
pany, within  the  corporate  limits  of  the  village  of  Amityville,  shall 
not  exceed  the  sum  of  five  cents  for  a  continuous  ride  in  the  same 
general  direction,  and  in  the  event  of  the  Babylon  Railroad  Com- 
pany obtaining  a  franchise  in  the  village  of  Amityville,  passengers 
shall  be  transferred  from  the  cars  of  the  Huntington  Railroad 
Company  to  said  Babylon  Railroad  Company,  and  where  similar 
requirements  are  made  of  other  railroads  to  the  cars  of  such  other 
railroad  company  that  may  operate  in  said  village,  and  shall  accept 
transfers  from  any  such  railroad  without  additional  charge  being 
made  therefor,  within  the  corporate  limits  of  the  village  of  Amity- 
ville, for  a  continuous  ride  in  the  same  general  direction.  *  *  *" 

Paragraph  29  also  purports  to  grant  the  franchise  for  a  period 
of  fifty  years.  This  was  accepted  in  writing  by  the  railroad  com- 
pany on  June  18,  1907,  and  a  bond  was  given  in  the  amount  men- 
tioned in  the  franchise. 


814  Stats  DEPASTMEirr  Beports 


[Vol.  14]  Public  Service  Commission,  Second  District 


On  July  26, 1909,  the  board  of  trusteees  of  the  village  of  Ainity- 
ville  gave  consent  to  the  construction  of  the  railroad  on  an  alterna- 
tive route  upon  the  terms  and  conditions  set  forth  in  the  original 
franchise. 

Several  of  the  franchises  provide  for  a  termination  of  the  con- 
sent in  the  event  that  the  corporation  shall  fail  to  observe  the  con- 
ditions set  forth  therein. 

It  v^U  thus  be  seen  that  there  is  squarely  presented  in  thia  case 
both  of  the  l^al  questions  which  we  have  hereinbefore  referred  to, 
and  that  even  though  the  corporation  might  be  authorized  to 
increase  the  fare  fixed  by  the  statute,  yet  there  are  still  left  for 
consideration  the  restrictions  in  the  franchises  under  which  the 
corporation  is  now  operating,  some  of  which  are  apparently  in  the 
form  of  contracts  between  the  parties,  and  it  must  be  decided 
whether  or  not  these  restrictions  are  obligatory  upon  the  corpora- 
tion and  divest  the  Legislature  of  its  power,  as  administered 
through  this  Commission,  to  regulate  the  fares  on  this  railroad 
where  these  franchise  conditions  now  prevail. 

In  order  to  present  this  matter  intelligently  we  believe  it  is 
desirable  to  consider  at  some  length  the  history  of  the  rates  now 
fixed  by  statute  for  street  railroads. 

Section  181  of  the  Railroad  Law  which  now  prescribes  the  rate 
of  fare  within  the  limits  of  any  city  or  village  is  as  follows: 

''  Section  181.  Eate  of  fare.  No  corporation  oonstrocting  and 
operating  a  railroad  under  the  provisions  of  this  article,  or  of 
chapter  two  hundred  and  fifty-two  of  the  laws  of  eighteen  hundred 
and  eighty-four,  shall  charge  any  passenger  more  than  five  cents 
for  one  continuous  ride  from  any  point  on  its  road,  or  on  any 
road,  line  or  branch  operated  by  it,  or  under  its  control,  to  any 
other  point  thereof,  or  any  connecting  branch  thereof,  within  the 
limits  of  any  incorjjoraated  city  or  village.  Not  more  than  one 
fare  shall  be  charged  within  the  limits  of  any  such  city  or  village, 
for  passage  over  the  main  line  of  road  and  any  branch  or  extension 
thereof  if  the  right  to  construct  such  branch  or  extension  shall 
have  been  acquired  under  the  provisions  of  such  chapter  or  of  this 
article;  except  that  in  any  city  of  the  third  class,  or  incorporated 
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village  it  shall  be  lawful  for  such  corporation  to  charge  and  collect 
as  a  maximum  rate  of  fare  for  each  passenger,  ten  cents,  where 
such  passenger  is  carried  in  a  car  which  overcomes  an  elevation 
of  at  least  four  hundred  and  fifty  feet  within  a  distance  of  one  and 
one-half  miles.  This  section  shall  not  apply  to  any  part  of  any  road 
constructed  prior  to  May  sixth,  ei^teen  hundred  and  eighty-four, 
and  then  in  operaticm,  unless  the  corporation  owning  the  same  shall 
have  acquired  the  right  to  extend  such  road,  or  to  construct 
branches  thereof  under  such  chapter,  or  shall  acquire  such  right 
under  the  provisions  of  this  article,  in  which  event  its  rate  of  fare 
shall  not  exceed  its  authorized  rate  prior  to  such  extension.  The 
l^slature  expressly  reserves  the  right  to  regulate  and  reduce  the 
rate  of  fare  on  any  railroad  constructed  and  operated  wholly  or  in 
part  under  such  chapter  or  under  the  provisions  of  this  article ;  and 
the  public  service  commission  shall  possess  the  same  power,  to  be 
exercised  as  prescribed  in  the  public  service  commissions  law." 

The  first  general  act  passed  by  the  Legislature  of  this  State 
relative  to  street  railroads  is  comprised  in  chapter  252  of  the 
Laws  of  1884.  There  were  numerous  sections  of  this  act  setting 
forth  the  method  for  incorporating  a  street  surface  railroad  and 
what  was  necessary  to  be  done  in  order  to  entitle  such  a  corpora- 
tion to  construct,  maintain,  and  operate  such  a  railroad.  Section  4 
which  refers  to  the  proceedings  required  to  procure  the  consent  of 
the  local  authorities  states  ^'  the  consent  of  the  local  authorities 
shall  in  all  cases  be  applied  for  in  writing  and  when  granted  shall 
be  upon  the  express  condition  that  the  provisions  of  this  act  perti- 
nent thereto  shall  be  complied  with  and  shall  be  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which  said  railroad  is  located." 
Section  7  provided  for  the  sale  of  the  franchise  at  public  auction 
"  subject  to  all  of  the  provisions  of  this  act.'^  Section  8  provided 
for  the  payment  of  a  certain  percentage  of  the  gross  receipts  of 
such  corporation  in  cities  having  a  population  in  excess  of  250,000 
and  "  in  any  other  incorporated  city  or  village,  the  local  authori- 
ties shall  have  the  right  to  require  as  a  condition  to  their  consent 
to  the  construction,  operation  or  extension  of  a  railroad  under  the 
provisions  of  this  act,  the  payment  annually  of  such  percentage  of 
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gross  receipts,  not  exceeding  3  per  cent,  into  the  treasury  of  said 
city  or  village  as  they  may  deem  proper."  There  was  also  a  pro- 
vision relative  to  paving  between  and  outside  the  tracks,  and  the 
section  relative  to  fares  was  as  follows : 

"  Section  13.  No  company  or  corporation  incorporated  under 
or  constructing  and  operating  a  railroad  under  the  provisions  of 
this  act  shall  charge  any  passenger  more  than  five  cents  for  one 
continuous  ride  from  any  point  on  its  road  or  on  any  road,  line 
or  branch  operated  by  it  or  under  its  control,  to  any  other  point 
thereon,  or  on  any  connecting  branch  thereof  within  the  limits 
of  any  incorporated  city  or  village.  This  section  shall  not  be  con- 
strued to  apply  to  any  part  of  any  road  heretofore  constructed  and 
now  in  operation  unless  such  company  shall  acquire  the  right  to 
extend  such  road  or  to  construct  branches  thereof  under  the  pro- 
visions of  this  act  in  which  event  its  rate  of  fare  shall  not  exceed 
its  authorized  rates  prior  to  such  extension." 

Prior  to  the  enactment  of  this  law,  chapter  606  of  the  Laws  of 
1875  set  forth  the  method  by  which  a  corporation  might  be  created 
to  build  and  operate  a  railroad  by  steam  in  the  larger  cities  of  the 
State,  and  the  act  which  was  passed  in  1884  prohibited  the  con- 
struction and  operation  of  a  street  surface  railroad  under  the  pro- 
visions of  the  act  of  1875.  As  hereinbefore  stated,  there  was  no 
general  act  referring  specifically  to  the  construction,  maintenance, 
and  operation  of  street  railroads  prior  to  the  act  of  1884,  and  many 
of  the  street  railroads  which  were  organized  before  that  year  were 
created  by  special  charter  although  some  of  them  were  incorporated 
under  the  provisions  of  chapter  140  of  the  Laws  of  1850.  While 
the  Court  of  Appeals  apparently  decided  in  the  case  of  N.  Y.  Cable 
Co.  V.  Mayor,  etc.,  104  N.  T.  1,  among  other  things  that  street 
railroads  could  not  be  incorporated  under  the  general  act  of  1850 
relating  to  railroads,  yet  this  case  was  overruled  in  this  respect 
by  the  same  court  in  Matter  of  Washington  St.  A.  &  P.  K.  R.  Co., 
115  id.  442,  in  which  it  squarely  held  that  the  act  of  1850  author- 
ized the  incorporation  thereunder  of  street  surface  railroads. 
The  act  of  1850  did  not  make  any  requirement  that  the  consents  of 
abutting  property  owners  must  be  obtained  before  the  construction 
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of  a  street  railroad  should  be  commenced,  and  the  only  consent  that 
was  necessary  at  that  time  was  that  of  the  common  council  of  the 
city.  Chapter  140  of  the  Laws  of  1854  contained  a  specific 
requirement  that  the  common  councils  of  the  several  cities  in  the 
State  should  not  permit  a  railroad  for  the  transportation  of  pas- 
sengers to  be  constructed  in  any  street  or  avenue  without  a  consent 
of  the  majority  in  interest  of  the  property  owners  in  the  streets  or 
avenues  in  which  the  railroad  was  to  be  built,  and  it  also  provided 
that  the  common  council  of  the  city  might  grant  authority  to  con- 
struct and  establish  such  a  railroad  upon  such  terms,  conditions, 
and  stipulations  in  reference  thereto  as  it  might  see  fit  to  pre- 
scribe ;  also  that  the  grant  should  be  made  to  such  person  or  per- 
sons who  would  agree  to  carry  passengers  at  the  lowest  rate  of  fare. 
This  act  was  repealed  by  chapter  565  of  the  Laws  of  1890,  also  by 
chapter  581  of  the  Laws  of  1910.  Such  parts  of  the  act  as  were 
inconsistent  with  the  provisions  of  the  act  of  1884  were  also 
repealed  thereby.  Prior  to  the  time  the  act  of  1854  was  enacted, 
the  common  council  of  a  city  had  no  power  to  grant  a  franchise 
permitting  the  operation  of  a  street  railway  and  to  set  forth  therein 
conditions  with  respect  to  its  construction  and  operation.  Mayor 
V.  Eighth  Avenue  R.  R.  Co.,  118  N.  T.  889 ;  Potter  v.  Collis,  15G 
id.  16. 

Apparently  the  demand  for  increased  transportation  facilities 
in  the  cities  and  villages  of  the  State  made  it  desirable  to  have 
some  definite  legislation  relative  to  street  surface  railroads  therein, 
and  hence  the  enactment  of  chapter  252  of  the  Laws  of  1884, 
which  in  many  respects  attempted  to  collaborate  the  prior  laws 
which  had  been  passed  covering  the  construction  and  operation 
of  such  railroads.  Another  reason  for  this  legislation  was  the  fact 
that  under  the  provisions  of  chapter  10  of  the  Laws  of  1860,  and 
the  amendment  to  section  18  of  article  III  of  the  Constitution  in 
1874,  it  was  practically  impossible  after  the  latter  date  to  build 
and  operate  a  street  surface  railroad  in  the  city  of  New  York. 

It  is  particularly  noticeable  that  prior  to  1884  no  specific  pro- 
vision had  been  made  in  the  general  railroad  law  to  cover  the 
rate  of  fare  within  a  municipality,  except  as  it  might  be  claimed 
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that  it  was  covered  by  subdivision  9  of  section  28  of  the  Laws  of 
1850,  wherein  it  was  stated  that  the  fare  for  passengers  shonld  not 
exceed  three  cents  per  mile.  Section  33  of  that  same  act  also 
provided  that  the  L^islature  might  from  time  to  time,  after  a 
railroad  completed  thereunder  was  opened  for  use,  alter  or  reduce 
the  rate  of  freight,  fare,  or  other  profits  upon  such  road,  but  that 
the  same  should  not  be  reduced  without  the  consent  of  tiie  company 
so  as  to  make  such  profits  less  than  10  per  cent  upon  the  capital 
actually  expended. 

However,  after  1854  many  of  the  cities  of  the  State  were  author- 
ized to  prescribe  the  terms,  conditions,  and  stipulations  under 
which  a  railroad  might  be  built  in  the  streets  of  a  city,  and  that 
condition  of  affairs  continued  generally  until  1884,  except  in  Ibe 
instances  where  specific  acts  were  passed  providing  for  the  con- 
struction of  railroads  in  streets,  such  for  instance  as  the  act  of 
1875,  and  also  bearing  in  mind  the  numerous  special  acts  passed 
by  the  Legislature  relating  to  specific  railroads  between  the  years 
1854  and  1875.  But  this  power  which  was  conferred  upon  cities 
by  the  Legislature  of  1854  was  of  course  subject  to  the  right  of 
the  Legislature  to  revoke  the  power  at  any  time,  or  enlarge  it  or 
diminish  it  as  might  to  it  seem  best.  That  the  Legislature  had 
this  power  is  we  think  beyond  dispute,  for  the  Supreme  Court  of 
the  United  States  has  held  that  a  city  is  the  creature  of  the  State, 
and  a  municipal  corporation  is  simply  a  political  subdivision  of 
the  State  existing  by  virtue  of  the  exercise  of  the  power  of  the 
State  through  its  l^islative  department,  and  that  the  Legislature 
could  at  any  time  terminate  the  existence  of  the  municipal  cor- 
poration and  provide  other  and  different  means  for  the  government 
of  the  district  comprised  within  the  limits  of  the  former  city. 
Municipalities  are  merely  part  of  the  machinery  employed  in 
carrying  on  the  affairs  of  the  State,  and  they  have  only  such  rights 
and  powers  as  are  conferred  upon  them  by  the  State,  and  this 
may  be  enlarged  or  restricted  at  the  will  of  the  State  acting  through 
the  Legislature.  Worcester  v.  Worcester  St.  Ry.  Co.,  196  TJ.  S. 
589-548,  and  cases  there  cited. 
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As  substantiating  the  view  that  the  Legislature  has  since  1850 
at  least,  and  up  to  the  time  of  the  creation  of  the  Public  Service 
CommissionSy  considered  that  it  had  absolute  power  to  increase  or 
reduce  rates  on  street  railroads,  it  may  be  proper  at  this  time  to 
call  attention  to  some  of  the  many  acts  passed  by  the  Legislature 
relative  to  such  matters  other  than  the  general  acts  of  1884,  1890, 
1892,  and  1910. 

Chapter  468  of  the  Laws  of  1853,  relating  to  a  double  track 
railroad  on  Division  avenue,  in  Brooklyn,  provides  for  a  fare  not 
to  exceed  six  and  one-fourth  cents. 

Chapter  77  of  the  Laws  of  1854  authorized  the  Brooklyn  City 
Bailroad  Company  to  charge  the  fare  set  forth  in  the  franchise 
granted  by  the  common  council,  and  such  other  rates  as  might  be 
Agreed  upon  between  the  city  and  the  company. 

Chapter  198  of  the  Laws  of  1860  required  a  fare  of  not  to 
exceed  five  cents  on  the  railroad  from  Hunters  Point  to  Astoria. 

Chapter  255  of  the  Laws  of  1860  authorized  the  Cherry  Valley 
and  Sprakers  Horse  Power  Railroad  Company  to  charge  such 
fares  as  it  might  elect. 

Chapter  462  of  the  Laws  of  1860  authorized  a  railroad  corpora- 
tion to  charge  not  over  three  cents  from  First  street  to  Bushwick 
avenue,  in  Brooklyn. 

Chapter  199  of  the  Laws  of  1862  authorized  an  extension  of 
the  Grand  Street  and  Newtown  Eailroad  Company,  and  provided 
for  a  fare  of  not  to  exceed  three  cents  on  the  extension. 

Chapter  233  of  the  Laws  of  1862  authorized  the  Watervliet 
Turnpike  Company  to  lay  railroad  tracks  and  to  charge  a  five  cent 
fare  for  any  distance  not  over  two  miles,  and  for  additional  dis- 
tances a  rate  of  two  cents  per  mile. 

Chapter  85  of  the  Laws  of  1863  authorized  the  Troy  and  Cohoes 
Railroad  Company  to  charge  seven  cents  from  Troy  to  Cohoes, 
and  five  cents  from  Cohoes  to  Green  Island,  and  the  same  amount 
from  Green  Island  to  Troy. 

Chapter  217  of  the  Laws  of  1863  authorized  the  railroad  from 
Brooklyn  to  Newtown  to  charge  a  fare  of  not  exceeding  four  cents 
from  First  street  to  Bushwick  avenue,  in  Brooklyn. 
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Chapter  406  of  the  Laws  of  1868  authorized  the  railroad  from 
Geddes  to  Syracuse  to  charge  a  fare  not  exceeding  six  cents. 

Chapter  183  of  the  Laws  of  1864  ratified  certain  privileges  and 
immunities  granted  by  the  common  council  of  the  city  of  Albany 
to  the  Albany  Railway,  and  fixed  a  fare  of  five  cents  within  the 
limits  of  the  city  of  Albany,  and  for  any  distance  outside  of  the 
city  a  sum  not  exceeding  ten  cents. 

Chapter  265  of  the  Laws  of  1864  permitted  the  Dunkirk  and 
Fredonia  Railroad  to  charge  a  fare  not  in  excess  of  ten  cents  for 
any  distance,  and  not  more  than  five  cents  for  riding  half  the 
length  of  the  road. 

Chapter  769  of  the  Laws  of  1865  provided  that  the  Sheepshead 
Bay  and  Seashore  Railroad  might  carry  passengers  in  boats  as 
well  as  cars,  and  to  charge  ten  cents  for  ferriage  and  eight  cents 
for  fare. 

Chapter  770  of  the  Laws  of  1865  authorized  the  Herkimer, 
Mohawk  and  Ilion  Railroad  to  charge  a  fare  of  not  exceeding 
twenty  cents  for  any  distance  over  the  road,  and  not  more  than  ten 
cents  between  Herkimer  and  Mohawk  or  between  Mohawk  and 
Ilion. 

Chapter  34  of  the  Laws  of  1866  amended  the  act  of  1864  relat- 
ing to  the  Dunkirk  and  Fredonia  Railroad  so  as  to  permit  it  to 
charge  a  fare  of  ten  cents  for  riding  half  the  length  of  the  road  or 
less,  and  fifteen  cents  for  more  than  half  the  distance  of  the  road. 

Chapter  110  of  the  Laws  of  1866  authorized  the  Kingston  and 
Rondout  Railroad  to  charge  a  fare  of  ten  cents  between  Kingston 
and  Rondout. 

Chapter  197  of  the  Laws  of  1866  authorized  the  Seneca  Falls 
and  Waterloo  Railroad  to  charge  a  fare  of  twelve  cents  for  riding 
any  distance  over  the  road,  but  not  more  than  five  cents  sntirely 
within  the  limits  of  either  village. 

Chapter  334  of  the  Laws  of  1866  authorized  the  Troy  and 
Albia  Horse  Railroad  Company  to  charge  a  fare  of  five  cents  for 
one  mile  or  less,  seven  cents  for  more  than  one  mile  and  less  than 
two  miles,  and  ten  cents  for  two  miles  or  more. 

Chapter  368  of  the  Laws  of  1866  authorized  the  Poughkeepsie 
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City  Railroad  Company  to  charge  not  to  exceed  a  ten  cent  fare 
for  any  distance  within  the  corporate  limits  of  the  cily  of 
Poughkeepsie. 

Chapter  479  of  the  Laws  of  1866  authorized  the  Buffalo  Street 
Sailroad  Company  to  charge  an  eight  cent  fare  for  passengers  on 
its  Main  Street  line;  it  also  required  the  company  to  sell  tickets 
in  books  of  twenty-five  each  at  six  cents  per  ticket. 

Chapter  659  of  the  Laws  of  1866  authorized  the  Horseheads 
and  Elmira  Bailroad  Company  to  charge  a  six  cent  fare  in  the 
city  of  Elmira,  and  a  twenty-cent  fare  from  Elmira  to  the  village 
of  Horseheads. 

Chapter  131  of  the  Laws  of  1867  authorized  the  Niagara  Street 
Railroad  in  the  city  of  Buffalo  to  charge  a  fare  of  eight  cents,  and 
also  required  it  to  sell  tickets  in  packages  at  six  cents  and  some 
at  seven  cents. 

Chapter  489  of  the  Laws  of  1867  authorized  the  West  Side  and 
Yonkers  Patent  Railway  Company  to  exact  a  fare  of  five  cents  in 
the  city  of  New  York  for  any  distance  less  than  two  miles,  and 
for  every  additional  mile  or  fraction  thereof  one  cent 

Chapter  565  of  the  Laws  of  1867,  creating  the  Buffalo  City 
Railway  Company,  authorized  it  to  charge  a  fare  of  six  cents. 

Chapter  906  of  the  Laws  of  1867  provided  that  every  railroad 
whose  road  is  operated  by  horse  power  or  steam  dummy  cars,  or 
partly  by  each,  is  required  to  report  to  the  Legislature  annually 
the  rates  of  fare  charged  for  passengers. 

Chapter  414  of  the  Laws  of  1868  authorized  the  Buffalo  and 
Williamsville  Railroad  Company  to  charge  four  cents  a  mile  or 
fraction  thereof. 

Chapter  829  of  the  Laws  of  1868  provided  that  the  Fayetteville 
and  Syracuse  Plank  Road  Company  may  construct  a  railroad  and 
collect  a  fare  of  five  cents  per  mile. 

Chapter  34  of  the  Laws  of  1869  authorized  the  Rochester  City 
and  Brighton  Railroad  Company  to  charge  a  fare  of  five  cents. 

Chapter  80  of  the  Laws  of  1869  authorized  the  Troy  and 

Albia.  Railroad  Company  to  charge  thirteen  cents  for  passage  over 
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the  road  two  miles  or  more ;  any  distance  less  than  two  miles  and 
more  than  one  mile,  nine  cents ;  one  mile  or  less,  seven  cents. 

Chapter  553  of  the  Laws  of  1869  authorized  the  construction 
of  a  railroad  in  the  village  of  Warsaw,  and  a  fare  of  not  more 
than  fifteen  cents  for  any  distance  over  the  road,  but  not  more 
than  ten  cents  for  riding  half  the  length  of  the  road. 

Chapter  636  of  the  Laws  of  1869  authorized  the  construction 
of  a  railroad  in  Oswego,  and  a  fare  of  five  cents  for  any  distance 
under  one  mile,  and  for  any  distance  exceeding  one  mile  a  fare  of 
ten  cents  might  be  charged. 

Chapter  654  of  the  Laws  of  1869  authorized  the  Poughkeepsie 
City  Kailroad  Company  to  charge  a  fare  of  ten  cents  within  the 
limits  of  the  city. 

Chapter  743  of  the  Laws  of  1869  amended  the  act  of  1864 
relative  to  the  Albany  Railway  Company  and  authorized  that 
company  to  charge  a  fare  not  exceeding  six  cents  for  any  distance. 

Chapter  867  of  the  Laws  of  1870  authorized  the  Middletown 
horse  railroad  to  charge  a  fare  of  ten  cents  within  the  corporate 
limits  of  Middletown. 

Chapter  774  of  the  Laws  of  1870  authorized  the  Buffalo  East 
Side  Street  Railway  Company  to  charge  a  fare  of  six  cents,  and 
three  cents  for  transfers  under  certain  conditions. 

Chapter  80  of  the  Laws  of  1871  authorized  the  New  York  Rail- 
way Company  to  charge  a  fare  of  fifteen  cents  between  Chambers 
street  in  New  York  city  and  the  Harlem  river. 

Chapter  71  of  the  Laws  of  1871  authorized  the  Troy  and  Cohoes 
Railroad  Company  to  charge  ten  cents  from  Troy  to  Cohoes,  and 
eight  cents  from  Troy  to  Green  Island  and  from  Green  Island 
to  Cohoes. 

Chapter  375  of  the  Laws  of  1871  authorized  the  Oneida  Horse 
Railway  Company  to  charge  a  fare  of  ten  cents  within  the  corpo- 
rate limits  of  Oneida. 

In  the  year  1871  there  were  also  two  special  acts  passed  by  the 
Legislature  creating  street  railroads  in  the  city  of  Auburn,  and 
providing  a  fare  of  not  exceeding  six  cents  in  the  city. 

Chapter  370  of  the  Laws  of  1872  required  the  Buffalo  East 
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Side  Street  Railway  Company  to  sell  tickets  at  five  cents  each^ 
and  to  make  a  charge  for  transfers  under  certain  conditions. 

Chapter  561  of  the  Laws  of  1872  authorized  the  construction 
of  a  railroad  between  the  village  of  Watkins  and  the  village  of 
Havana^  and  a  fare  of  ten  cents  within  the  corporate  limits  of 
the  villages. 

Chapter  838  of  the  Laws  of  1872  authorized  the  Metropolitan 
Transit  Company  to  construct  and  operate  certain  railroads  in 
New  York  city,  and  to  charge  six  cents  for  three  miles  or  less, 
and  two  cents  for  each  additional  mile  or  fraction  thereof. 

Chapter  884  of  the  Laws  of  1872  incorporated  the  New  York 
City  Rapid  Transit  Company,  and  authorized  it  to  charge  a  fare 
of  ten  cents  for  four  miles  or  less,  and  two  cents  for  each  addi- 
tional mile  or  fraction  thereof. 

Chapter  412  of  the  Laws  of  1873  authorized  the  Fonda,  Johns- 
town and  Gloversville  railroad  to  charge  a  fare  of  twenty-five 
cents  between  Johnstown  and  Gloversville. 

Chapter  141  of  the  Laws  of  1875  authorized  the  Fonda  and 
Fultonville  Horse  Railroad  Company  to  charge  an  eight-cent  fare 
from  Fonda  to  Fultonville. 

Chapter  861  of  the  Laws  of  1882  authorized  the  BuflFalo  Street 
Railroad  companies  to  charge  four  cents  for  transfers  between 
Cold  Springs  and  the  Park. 

Practically  all  of  the  cases,  with  respect  to  franchise  conditions 
imposed  by  the  local  authorities  which  were  decided  by  the  courts 
prior  to  1884,  relate  to  street  railroads  in  the  cities  of  New  York 
and  Brooklyn.  There  are  none  dealing  specifically  with  the  ques- 
tion of  fare  until  after  that  year.  After  the  act-  of  1884  went 
into  effect,  all  new  street  railroads,  were  required  to  be  created 
under  its  provisions,  and  the  powers  obtained  by  such  corpora- 
tions were  set  forth  therein  as  well  as  the  powers  which  might  be 
exercised  by  municipalities  with  respect  to  such  corporations. 
Section  7  of  the  act  of  1884  relating  to  the  sale  of  a  franchise  in 
a  cily  or  village  was  amended  by  chapter  65  of  the  Laws  of  1886 
which  made  this  requirement  mandatory  upon  the  municipality, 
and  this  act  of  1886  was  in  turn  amended  by  chapter  642  of  the 
Laws  of  1886  which  enlarged  in  several  respects  the  provisions 
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relative  to  these  particular  matters  in  the  law  as  it  existed  after 
the  first  amendment  was  made  in  1886.  There  was  no  provision 
in  section  13  of  the  act  of  1884  to  the  effect  that  the  Legislature 
reserved  the  right  to  alter  or  reduce  the  rate  of  fare  therein  pro- 
videdy  although  there  was  a  general  reservation  of  the  right  to 
alter,  amend,  or  repeal  the  act,  but  in  the  two  amendments  just 
referred  to  the  following  clause  appears:  "The  Legislature 
expressly  reserves  the  right  to  regulate  and  reduce  the  rate  of  fare 
on  said  railroad  or  railway.'*  This  was  a  notice  to  the  effect  that 
the  Legislature  did  not  at  any  time  intend  to  waive  its  rights  to 
regulate  rates  on  such  a  railroad,  although,  of  course,  its  power 
in  that  respect  would  not  have  been  impaired  had  such  a  clause 
been  omitted. 

So,  therefore,  the  act  of  1884,  as  amended  as  hereinbefore 
indicated,  was  the  general  law  relating  to  street  surface  railroads 
down  to  1890,  when  another  general  railroad  act  was  passed, 
known  as  chapter  565  of  the  Laws  of  1890.  This  related  to  all 
railroads,  and  it  purported  to  repeal  the  act  of  1884,  and 
article  IV  thereof  refers  to  street  railways.  This  act  set  forth 
in  detail  what  it  was  necessary  to  do  in  order  to  form  a  corpora- 
tion to  construct  and  operate  a  street  railway,  and  what  it  was 
necessary  for  the  corporation  to  do  in  order  to  be  able  to  build, 
construct,  maintain,  and  operate  such  a  railway.  Section  92 
provides  that  the  consent  of  the  municipal  authorities  "shall  be 
upon  the  express  condition  that  the  provisions  of  this  article 
pertinent  thereto  shall  be  complied  with  and  shall  be  filed  in  the 
ofiice  of  the  clerk  of  the  county  in  which  such  railroad  is  located.** 
It  will  be  noted  that  this  is  similar  to  the  provision  in  the  act 
of  1884. 

Sections  93  and  95  set  forth  certain  conditions  which  may  be 
required  by  municipalities  with  respect  to  the  payment  of  a  cer- 
tain percentage  of  the  gross  receipts  of  a  railroad.  Section  98 
contained  a  requirement  in  regard  to  paving,  and  authorized  the 
local  authorities  to  make  reasonable  regulations  and  ordinances 
as  to  the  rate  of  speed,  mode  of  use  of  track,  and  removal  of  snow 
and  ice,  as  the  interests  or  convenience  of  the  public  might  require. 
Section  101  reads  as  follows: 
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"  Section  101.  Rate  of  fare.  No  corporation  constructing  and 
operating  a  railroad  uiider  the  provisions  of  this  article,  or  of 
chapter  two  hundred  fifty-two  of  the  laws  of  eighteen  hundred 
and  eighty-four  shall  charge  any  passenger  more  than  five  cents 
for  one  continuous  ride  from  any  point  on  its  road,  or  on  any  road, 
line  or  hranch  operated  by  it,  or  under  its  control,  to  any  other 
point  thereof,  or  any  connecting  branch  thereof ;  and  not  more  than 
one  fare  shall  be  charged  for  passage  over  the  main  line  of  road 
and  any  branch  or  extension  thereof,  whereof  the  right  to  construct 
such  branch  or  extension  has  been  acquired  under  the  provisions 
of  such  chapter  or  of  this  article;  but  this  section  shall  not  apply 
to  any  part  of  any  road  constructed  prior  to  the  sixth  day  of  May, 
eighteen  hundred  and  eighty-four,  and  then  in  operation,  unless 
the  corporation  owning  the  same  shall  have  acquired  the  right  to 
extend  such  road,  or  to  construct  branches  thereof  under  such 
chapter,  or  shall  acquire  such  right  under  the  provisions  of  this 
article,  in  which  event  its  rate  of  fare  shall  not  exceed  its 
authorized  rate  prior  to  such  extension.  The  legislature  expressly 
reserves  the  right  to  regulate  and  reduce  the  rate  of  fare  on  any 
railroad  constructed  and  operated  wholly  or  in  part  under  such 
chapter  or  under  the  provision  of  this  article." 

It  will  be  noted  that  this  section  is  substantially  the  same  as 
section  13  of  the  act  of  1884,  as  amended  by  the  acts  of  1886, 
except  that  the  provision  restricting  the  five-cent  fare  to  the  area 
within  the  limits  of  an  incorporated  city  or  village  has  been 
omitted.  Section  108  provides  that  sand  may  be  used  on  the 
tracks  in  cities  of  more  than  500,000  population  to  prevent  horses 
from  slipping,  but  it  does  not  say  that  this  must  be  done  under 
the  supervision  or  subject  to  the  regulations  prescribed  by  the 
municipal  authorities.  Article  V  of  this  act  relates  to  other  rail- 
roads in  cities  to  be  operated  by  steam,  and  contains  many  of  the 
provisions  of  chapter  606  of  the  Laws  of  1875  which  provided  for 
the  formation  of  such  railroads',  and  we  only  refer  to  it  here  for 
the  purpose  of  calling  attention  to  one  or  two  matters  which 
appear  therein.  Among  other  things,  certain  commissioners  can 
be  appointed  by  the  Supreme  Court,  and  they  are  given  power 
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among  other  things'  '^  to  fix  and  determine  a  time  when  such  rail- 
way or  portions  thereof  shall  be  constructed  and  ready  for  opera- 
tion, and  the  maximum  rates  to  be  paid  for  transportation  and 
conveyance  thereon  and  the  hours  during  which  special  cars  or 
trains  shall  be  run  at  reduced  rates  of  fare."  These  conmiissioners 
were  also  required  to  prepare  a  proper  certificate  of  incorporation 
for  the  corporation  which  is  to  construct,  maintain,  and  operate 
such  a  railway  '^  in  which  shall  be  set  forth  and  embodied  as  com- 
ponent parts  thereof  the  several  conditions,  requirements  and  par- 
ticidars  by  such  commissioners  determined  pursuant  to  the  pro- 
visions of  this  artida"  These  identical  provisions  are  still  a 
part  of  the  Railroad  Law  of  this  State  and  may  be  found  in 
article  6  thereof. 

In  1892  the  L^slature  enacted  chapter  676,  amending  the 
Railroad  Law.  So  far  as  article  IV  relating  to  street  railroads 
is  concerned,  there  was  no  material  change  made  with  respect  to 
the  powers  given  to  the  local  or  municipal  authorities.  Section 
101,  specifying  the  rate  of  fare,  however,  was  amended  so  as  to 
provide  that  the  restriction  to  a  five  cent  fare  should  apply 
within  the  limits  of  any  incorporated  city  or  village.  Before 
this  amendment  and  subsequent  to  the  taking  effect  of  chapter 
665  of  the  Laws  of  1890,  there  was  no  such  restriction  regard- 
less of  whether  the  railroad  extended  beyond  the  bounds  of  a 
municipality  or  not. 

Section  101  was  again  amended  by  chapter  588  of  the  Laws  of 
1897  by  inserting  the  provisions  relative  to  the  collection  of  a 
ten  cent  fare  in  a  third-class  city  under  certain  operating  con- 
ditions. 

Chapter  494  of  the  Laws  of  1901  purported  to  amend  section 
93  of  chapter  565  of  the  Laws  of  1890,  but  no  additional  powers 
were  thereby  conferred  upon  the  municipal  authorities  so  far  as 
the  fixing  of  rates  of  fare  as  a  condition  of  giving  municipal 
consent  is  concerned.  In  fact,  no  such  power  is  given.  The 
same  is  true  with  respect  to  chapter  475  of  the  Laws  of  1908, 
which  purports  to  amend  section  93  of  chapter  565  of  the  Laws 
of  1890  as  amended  by  chapters  306  and  676  of  the  Laws  of  1892, 
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chapter  434  of  the  Laws  of  1893,  and  chapter  494  of  the  Laws 
of  1901. 

Chapter  481  of  the  Laws  of  1910,  constituting  chapter  49 
of  the  Consolidated  Laws,  entitled  "  The  Railroad  Law,"  con- 
tains the  various  provisions  relative  to  street  railroads  in  article 
V.  Section  172  relating  to  consent  of  local  authorities  is  prac- 
tically the  same  as  the  law  passed  in  1892,  and  the  same  is  true 
of  section  173  relating  to  conditions.  Section  175  relates  to  the 
payment  of  gross  earnings  in  cities  or  villages.  Section  178 
relates  to  the  repair  of  streets,  speed,  removal  of  ice  and  snow. 
No  additional  powers  are  given  in  this  section  beyond  those  in 
the  former  law.  Section  181  is  the  same  as  section  101  in  the 
act  of  1892  in  respect  to  fares,  but  the  provision  as  to  regulation 
by  the  Public  Service  Commission  is  new.  That  portion  of 
section  190  providing  that  the  use  of  salt  on  the  tracks  shall  be 
under  the  direction  of  the  city  officials  is  new. 

So  we  see  that  section  181  of  the  Railroad  Law  as  it  exists 
today  is  substantially  the  same  as  the  act  which  was  passed  in 
1884  so  far  as  the  requirement  relative  to  a  five  cent  fare  within 
an  incorporated  city  or  village  is  concerned,  the  essential  change 
being  the  clause  reserving  to  the  Legislature  and  the  Public  Serv- 
ice Commission  the  right  to  regulate  the  rate  of  fare.  This 
brings  us  down  to  the  present  time  in  a  general  way  in  respect 
to  laws  which  have  been  passed  regarding  street  railways,  with- 
out however  having  given  any  consideration  to  the  Public  Serv- 
ice Commissions  Law  to  which  we  shall  refer  later. 

One  of  the  first  cases  decided  by  the  Court  of  Appeals  dealing 
with  the  power  of  a  municipality  to  grant  a  franchise  and  set 
forth  conditions  therein  was  that  of  Milhau  v.  Sharp,  27  N.  Y. 
611,  decided  in  1863.  This  was  an  action  to  enjoin  the  opera- 
tion of  a  street  railway  in  Broadway,  in  the  city  of  New  York. 
On  December  29,  1852,  the  common  council  of  the  city  of  New 
York  passed  a  resolution  authorizing  certain  individuals  to  lay 
a  double  track  of  railway  in  Broadway.  Among  other  things, 
this  resolution   or  franchise  required  the  payment  of  certain 
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Hcenae  fees  for  the  cars  operated  on  the  railroad.  There  were 
other  requirements  relating  to  the  laying  of  the  track,  the  kind 
of  cars,  method  of  operation  thereof,  and  that  no  higher  rate  of 
fare  should  be  charged  than  five  cents  for  each  passenger.  It 
was  claimed  by  the  defendants  that  the  street  belonged  to  the 
corporation  of  the  city  of  New  York,  and  that  the  common  coun- 
cil had  power  to  regulate  the  streets  and  to  authorize  the  laying 
of  rails  therein  and  to  pass  the  resolution  in  question.  The  court 
below  decided  as  a  matter  of  law  that  the  resolution  was  not  a 
legislative  act  but  a  contract,  and  was  not  within  the  powers  con- 
ferred upon  the  common  council,  and  was  therefore  absolutely  void 
and  conferred  no  authority  whatever  upon  the  defendants  to  estab- 
lish a  railroad  in  Broadway,  In  the  opinion  the  court  says: 
"  The  provisions  giving  the  right  to  lay  the  track  of  the  railway, 
determining  its  location,  width  and  manner  of  construction,  the 
quality  of  the  cars,  the  time  of  their  running,  the  motive  power  to 
be  used,  the  maximum  rates  of  toll  to  be  charged,  the  amount  of 
license  fees  to  be  paid,  and  the  duration  of  the  privileges  granted, 
are  all  parts  of  a  single  scheme,  which  are  incapable  of  separation. 
The  whole  scheme  is  valid,  or  not  part  of  it.  These  privil^es, 
whether  they  create  a  monopoly  or  not,  constitute  a  franchise. 
The  definition  of  franchise,  by  Bouvier,  is  a  '  privilege  conferred 
by  grant  from  the  government,  and  vested  in  individuals.'  Kent 
says  (3  Com.  458),  *  The  privilege  of  making  a  road,  or  establish- 
ing a  ferry,  and  taking  tolls  for  the  use  of  the  same,  is  a  franchise.' 
Kailroads  certainly  do  not  form  an  exception.  (3  Paige,  45;  14 
N".  T.)  Monopoly  is  not  an  essential  feature  of  a  franchisa 
A  corporation  with  banking  powers  would  be  no  less  a  franchise, 
if  there  were  no  law  restraining  private  banking,  which  alone 
gives  to  banking  corporations  the  character  of  monopolies.  The 
granting  of  franchises  was  a  part  of  the  prerogatives  of  the 
British  Ctown  (Finch's  law,  164),  which,  on  the  severance  of 
the  colonies  from  Qreat  Britain,  became  vested  in  the  people, 
and  no  franchise  can  be  created  in  this  State,  without  authority 
to  create  it  derived  from  the  people  through  the  legislature.     The 
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corporation  of  New  York  can  grant  ferries  (or  at  least  could 
do  so,  prior  to  the  act  of  May  14,  1845,  on  the  subject),  because 
that  power  has  been  expressly  granted  to  it  (1  Hoff.  Est.,  and 
Rights  of  the  Corporation  of  New  York,  285,  281,  286 ;  Benson 
V.  The  Mayor,  &c.,  10  Barb.,  223),  but  neither  the  corporation 
nor  the  common  council  has  been  authorized  to  create  a  franchise 
of  the  character  of  that  described  in  the  resolution  under  con- 
sideration. It  follows  that  the  resolution,  relating  to  a  subject 
not  within  the  powers  of  the  body  passing  it,  is  merely  void. 

"  On  other  grounds,  without  reference  to  its  character  as  creat- 
ing a  franchise,  the  resolution  is  equally  objectionable.     It  was 
not,  as  has  been  insisted,  an  act  of  legislation,  but  on  the  contrary, 
it  possesses  all  the  characteristics  of,  and  was  in  fact,  a  contract. 
It  was  held  to  be  a  contract  in  the  case  of  The  People  v.  Sturte- 
vant  (2  N".  Y.  273),  and  but  a  slight  examination  of  its  provi- 
sions is  requisite  to  show  the  correctness  of  that  decision.     Prior 
to  its  acceptance  by  the  defendants,  the  resolution  was  only  a 
proposition,  having  no  binding  force  whatever.     It  was  certainly 
not  then  a  law,  and  since  that  time  the  common  council  have  taken 
no  action  upon  it.     Upon  its  acceptance  (if  valid),  it  became  a 
contract  between  two  parties,  binding  each  to  the  observance  of 
all  its  provisions.     It  was  something  more  than  a  mere  executory 
contract  between  the  parties.     It  amounted  also  to  an  immediate 
grant  of  an  interest,  and  it  would  seem  of  a  freehold  interest  in 
the  soil  of  the  streets  to  the  defendants.     The  rails,  when  laid, 
would  become  a  part  of  real  estate,  and  the  exclusive  right  to 
maintain  them  perpetually  is  vested  in  the  defendants,  their 
successors  and  assigns.     I  say  perpetually,  because  there  is  no 
limitation  in  point  of  time  to  the  continuance  of  the  franchise, 
and  no  direct  power  is  reserved  to  the  corporation  to  terminate 
it.     Indirectly  such  termination  might,  perhaps,  be  effected,  after 
the  expiration  of  ten  years,  by  making  the  exercise  of  the  priv- 
ileges BO  burdensome  through  the  increase  of  license  fees  as  to 
compel  their  abandonment.     This,  however,  could  only  be  accom- 
plished through  the  aid  of  state  legislation ;  and  if  we  assume  that 
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the  laws  of  the  State  in  that  respect  are  to  remain  unchanged, 
the  privileges  granted  are  perpetual.     The  title  to  the  rails  when 
permanently  attached  to  the  land,  and  such  right  in  the  land  as 
may  he  requisite  for  their  perpetual  maintenance,  are  therefore 
granted  to  the  defendants  hy  the  resolution.     The  exclusive  use 
of  the  rails  when  laid  for  the  purpose  for  which  they  were 
designed,  would  also,  as  I  think,  helong  to  the  defendants.     Other 
people  might  drive  across  them  and  to  some  extent  along  them, 
with  ordinary  carriages,  but  they  would  have  no  right  to  run  cars 
upon  them  for  their  own  convenience  or  profit.     Any  use  which 
the  public  could  have  of  them,  not  exercised  through  the  defend- 
ants' franchise,  would  depend  upon  the  fact  that  the  rails  would 
not  entirely  exclude  from  the  ground  they  might  occupy,  the 
character  of  a  public  street.     The  public  might  continue  to  pass 
over  the  track  (when  not  in  use  by  the  defendants),  but  that  must 
be  done  with  such  inconvenience,  more  or  less,  as  the  rails  might 
occasion.     No  direct  benefit  could  be  derived  by  the  public,  or 
by  individuals  not  interested  in  the  road,  from  its  construction, 
otherwise  than  through  the  use  of  the  cars  to  be  run  upon  it. 
Indirectly,  other  benefits  might  arise,  and  possibly  of  sufficient 
magnitude  to  overbalance  the  inconvenience  arising  from  its  con- 
struction and  use.     Whether  this  would  be  so  or  not,  is  a  ques- 
tion the  solution  of  which  does  not  belong  to  this  tribunal  and  I 
should  express  no  opinion  in  r^ard  to  it  if  I  had  formed  any. 
So  far  as  that  question  is  involved  in  the  present  case,  it  is 
already  conclusively  determined  against  the  defendants,  and  my 
present  purpose  is  only  to  show  the  importance,  the  exclusive 
character,  and  the  permanency  of  the  powers  conferred,  or  attempt- 
ed to  be  conferred,  upon  the  defendants  by  the  resolution.     If 
that  resolution  should  be  sustained,  no  power  would  remain  in 
the  corporation  to  remove  the  railway  after  its  construction,  if  it 
should  prove  to  be  a  nuisance,  or  to  reduce  the  raie  of  fare,  if  it 
sJiovM  he  found  unreasonably  high,  or  to  compel  the  introduction 
of  any  improved  method  of  conveyance,  if  at  any  future  time 
such  method  should  be  invented,  without  the  consent  of  the  defend- 
ants or  their  successors;  and  the  powers  of  the  corporation  over 
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the  street  in  many  other  respects  would  be  abridged.  Those 
powers  were  given  to  the  corporation  as  a  trust,  to  be  held  and 
exercised  for  the  benefit  of  the  public,  from  time  to  time,  as  occa- 
sion might  require,  and  they  could  neither  be  delegated  to  others, 
nor  effectually  abridged  by  any  act  of  the  corporate  authorities. 
(The  People  v.  Kerr,  27  N.  T.  188;  Presbyterian  Church  v. 
Mayor,  &c.,  6  Cowen  588 ;  Coates  v.  Mayor,  &c.,  7  id.  585 ;  Gbsz- 
ler  V.  Corporation  of  Georgetown,  6  Wheat.  593.)  Such  trust  is, 
in  this  respect,  governed  by  the  general  principle,  that  the  duties 
of  a  trustee  cannot  be  delegated  without  express  jwwer  for  that 
purpose  conferred  by  the  author  of  the  trust.  (Hill  on  Trustees, 
175,  540,  Phil.  eA  1846.) 

'^he  defendants'  counsel  insists  that  the  resolution  is  not  a 
contract,  but  a  license,  revocable  at  the  pleasure  of  the  common 
council.  This  position  cannot  be  reconciled  with  the  decision  in 
The  People  v.  Sturtevant,  supra,  nor  with  the  principle  declared 
by  the  Supreme  Court  of  the  United  States  in  the  Dartmouth 
College  case  (4  Wheat.  519),  and  other  kindred  cases,  in  substance, 
that  grants  of  such  franchises,  though  made  by  acts  in  form  legis- 
lative, become,  when  accepted  and  acted  upon,  contracts,  not  sub- 
ject to  be  recalled  or  modified ;  except  in  accordance  with  express 
reservations  contained  in  the  grants.  No  such  reservation  is 
made  by  the  resolution  in  question,  and  the  privileges  which  it 
grants,  if  within  the  power  of  the  common  council,  are  already 
beyond  the  control  of  any  future  act  of  that  body.  (Smith's 
Com.,  sections  252,  253.)  No  reservation  of  that  kind,  how- 
ever, would  have  been  of  any  service,  as  it  could  not  supply  the 
defect  of  power.  The  resolution  is,  therefore,  void,  for  the  rea- 
sons that  it  purports  to  create  a  franchise  which  the  common 
council  had  no  power  to  create;  to  vest  in  the  defendants  an 
exclusive  interest  in  the  street,  which  the  common  council  had  no 
power  to  convey;  and  to  divest  the  corporation  of  the  exclusive 
control  over  the  street,  which  has  been  given  to  it  as  trust  for  the 
use  of  the  public,  and  which  it  is  not  authorized  to  relinquish." 

In  1886  the  matter  of  Thirty-fourth  Street  Railroad  Co., 
102  N.  Y.  343,  was  decided.    That  was  an  appeal  from  an  order 
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of  the  General  Term  denying  the  application  of  the  railroad  com- 
pany for  the  appointment  of  commissioners  to  determine  whether 
its  proposed  road  onght  to  be  constructed  pursuant  to  the  provi- 
sions of  chapter  252  of  the  Laws  of  1884.  Counsel  for  the 
railroad  company  claimed  that  the  Legislature  had  no  right  to 
insert  conditions  in  the  act  beyond  those  set  forth  in  article  III, 
section  18,  of  the  Constitution.  The  court  in  passing  upon  this 
question  decided  that  while  the  Constitution  sets  forth  certain 
restrictions  upon  the  Legislature  with  respect  to  the  granting  of 
franchises  to  street  railways,  yet  the  Constitution  does  not  by 
express  language  or  implication  abridge  the  legislative  power  over 
the  subject  except  in  the  manner  set  forth  therein,  and  that  except 
as  restricted  by  the  Constitution  the  legislative  power  is  untram- 
meled  and  supreme,  and  that  a  constitutional  provision  which  with- 
draws from  the  cognizance  of  the  Legislature  a  particular  subject 
or  which  qualifies  or  regulates  the  exercise  of  legislative  power  in 
respect  to  a  particular  incident  of  that  subject  leaves  all  other 
matters  and  incidents  under  its  control,  and  that  nothing  is  sub- 
tracted from  the  sum  of  legislative  power  except  that  which  is 
expressly  or  by  necessary  implication  withdrawn.  Also  that  the 
Legislature  is  prohibited  from  granting  a  franchise  to  construct 
a  street  railroad  except  upon  certain  specified  conditions  and  that 
it  is  not  prohibited  from  annexing  further  conditions  not  incon- 
sistent therewith,  and  whether  other  conditions  are  necessary  or 
proper  is  a  matter  resting  in  the  wisdom  and  discretion  of  the 
Legislature.  To  the  same  efFect  is  Bohmer  v.  Haffen,  161  N".  Y. 
390-412,  decided  in  1900. 

In  1888  the  General  Term  decided  the  case  of  People  ex  rel. 
West  Side  Railroad  Co.  v.  Barnard,  48  Hun,  57.  This  was  a 
proceeding  to  compel  the  comptroller  of  the  city  of  Bu£Falo  to 
accept  a  bond  executed  by  the  relator  and  tendered  to  him  in 
compliance  with  the  statute  requiring  the  same  in  connection  with 
the  purchase  of  a  franchise  in  the  city  of  Buffalo  by  the  relator. 
While  the  issue  in  the  case  was  really  in  respect  to  the  bond,  yet 
the  court  took  occasion  to  say  that  the  common  council  exceeded  its 
authority  in  making  it  a  condition  to  giving  its  consent  for  the 
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construction  of  the  road  that  the  company  seeking  the  privilege 
should  carry  passengers  beyond  the  lines  mentioned  in  its  articles 
of  association.  Also  that  the  Legislature  had  expressly  reserved 
to  itself  the  right  to  regulate  and  reduce  the  rate  of  fare  on  all 
railroads  under  the  provisions  of  the  general  act  relative  to  street 
railroads,  and  that  the  common  council  had  no  power  whatever  to 
interfere  with  the  same.  This  case  was  reversed  in  the  same  year 
by  the  Court  of  Appeals  in  People  ex  rel.  West  Side  Street  Kail- 
way  Co.  V.  Barnard,  110  N.  Y.  548,  on  the  ground  that  the  comp- 
troller should  have  accepted  the  bond  tendered  by  the  company  as 
it  contained  all  the  conditions  required  in  the  statute.  While  it 
has  been  vigorously  asserted  that  this  case  was  decisive  of  the 
proposition  that  the  common  council  of  a  city  has  the  right  to  fix 
the  rate  of  fare  on  street  railways  therein,  yet  we  can  not  agree 
with  this  contention.  The  court  did  not  decide  that  the  company 
could  never  charge  more  than  five  cents  for  a  single  fare,  or  that 
the  common  council  could  as  one  of  the  conditions  for  granting 
the  franchise  fix  the  amount  of  fare  to  be  charged  by  the  com- 
pany. The  court  says,  referring  to  chapter  642  of  the  Laws  of 
1886,  which  is  an  amendment  to  chapter  252  of  the  Laws  of  1884, 
the  general  act  authorizing  the  construction  of  street  railroads : 

"  Under  this  act  and  under  the  constitutional  provisions  applic- 
able to  the  construction  of  street  railways,  the  municipal  authori- 
ties have  the  absolute  power  to  grant  or  withhold  their  consent  to 
the  construction  of  street  railways ;  and  they  may  impose  any  con- 
ditions however  onerous  or  difficult  to  perform  which  seem  to 
them  in  the  exercise  of  their  discretion  to  be  proper  as  the  terms 
upon  which  their  consent  will  be  given.'' 

In  the  notice  of  sale  of  the  proposed  franchise  in  this  case  vari- 
ous conditions  were  set  forth,  among  others  the  following : 

"  Second,  That  the  purchaser  as  heretofore  specified  shall  charge 
no  greater  than  a  five  cent  fare  for  one  continuous  passage  from 
Seneca  street  along  Main  street  and  over  the  route  specified  in  this 
grant  to  Forest  avenue." 

After  the  relator  had  purchased  the  franchise  at  public  auction, 
the  comptroller  of  the  city  caused  to  be  prepared  and  presented  to 
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the  relator  for  execution  a  bond  containing  the  conditions  pre- 
scribed in  the  statute,  and  many  other  conditions.  The  relator 
refused  to  sign  it,  claiming  that  it  contained  conditions  not 
authorized  by  the  statute.  It  then  prepared  and  submitted  a  bond 
to  the  comptroller  which  did  contain  the  conditions  set  forth  in 
the  statute  as  well  as  some  others.  The  comptroller  refused  to 
accept  the  bond  on  the.  ground  that  it  did  not  contain  all  the  con- 
ditions in  the  bond  presented  by  him  for  execution.  In  answer  to 
this  the  court  said :  '*We  are  of  the  opinion  that  the  comptroller 
was  bound  to  accept  and  approve  the  bond.  It  contains  all  that 
the  statute  requires  and  he  had  no  right  to  exact  any  other  condi- 
tions. He  did  not  object  and  could  not  object  to  other  condi- 
tions contained  in  the  bond.  His  sole  objection  was  that  some 
conditions  were  omitted  from  the  bond  which  he  determined  ought 
to  be  contained  therein.  The  conditions,  aside  from  those  required 
by  the  statute  for  the  payment  of  a  percentage  of  gross  receipts 
and  for  the  commencement  and  completion  of  the  road  within  the 
prescribed  times,  were  harmless,  not  illegal  or  against  public 
policy,  but  were  mainly  if  not  exclusively  conditions  for  the  per- 
formance of  such  things  as  the  law  without  any  agreement  what- 
ever required  the  relator  to  observe  and  perform." 

Further  along  in  its  opinion  the  court  says :  "  It  has  been  said 
that  the  action  of  the  common  council  was  illegal  and  void  because 
it  required  the  purchaser  of  the  franchise  to  carry  passengers  from 
Seneca  street  through  the  route  specified  in  the  grant  for  a  single 
fare  of  five  cents  for  one  continuous  passage.  The  resolution 
undoubtedly  required  the  railway  company  taking  the  grant  to 
carry  passengers  to  and  from  points  beyond  one  of  its  termini. 
This  was  a  condition  which  it  could  impose.  It  might  be  difficult 
for  the  company  taking  the  grant  to  perform  it  but  it  was  not 
impossible  to  perform  it  because  under  the  statutes  there  was  a 
way  by  which  the  relator  could  obtain  the  right  to  run  upon  the 
tracks  of  the  East  Side  Street  Railway  Co.  which  owned  the  road 
between  Seneca  street  and  one  terminus  of  the  route  granted," 

The  question  of  the  amount  of  fare  to  be  charged  by  the  rail- 
way was  not  an  issue  in  this  case.     The  matter  under  considera- 
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tion  was  whether  or  not  the  comptroller  should  be  reqiiired  to 
accept  the  bond  tendered  by  the  company.  And  that  the  court 
did  not  intend  to  hold  that  the  common  council  of  the  city  had  a 
right  to  fix  the  amount  of  fare  is  borne  out  by  the  headnote  of  the 
case  which  reads  as  follows :  "  The  common  council  required  as 
a  condition  to  its  consent  that  the  purchaser  of  the  franchise  should 
carry  passengers  for  a  single  fare  to  and  from  points  beyond  the 
termini  of  the  proposed  road  over  the  road  of  other  street  rail- 
ways. Held,  That  this  was  a  condition  the  common  council  had 
a  right  to  impose." 

So  we  think  it  can  be  fairly  said  that  the  court  did  not  attempt 
to  decide  that  the  rate  of  fare  was  fixed  for  all  time  but  that  a 
single  fare  only  could  be  chained  over  the  route  mentioned  regard- 
less of  what  the  amount  might  be,  that  being  clearly  a  matter 
for  legislative  determination,  no  claim  being  made  that  such  pow- 
er had  been  del^ated  to  the  city  by  the  Legislature. 

A  case  directly  in  point  with  the  one  we  have  just  been  con- 
sidering is  that  of  Gaedeke  v.  Staten  Island  Midland  R  R.  Co., 
43  App.  Div.  514,  which  arose  out  of  certain  conditions  as  to  fares 
which  were  inserted  in  franchises  granted  to  the  railroad  com- 
pany. The  decision  in  the  Gaedeke  case  rests  entirely  on  the 
Barnard  case  and  the  statement  therein  contained  with  reference 
to  the  right  of  the  local  authorities  to  fix  conditions  as  to  fares. 
But  we  do  not  consider  that  this  case  is  decisive  of  the  question 
as  to  whether  or  not  the  local  authorities  have  the  right  to  fix  the 
fare  by  the  insertion  of  a  condition  in  a  franchise  so  as  to  take 
away  the  power  of  the  Legislature  or  this  Commission  to  deter- 
mine what  is  a  just  and  reasonable  fare,  for  that  is  directly  con- 
trary to  the  decisions  of  our  highest  court.  The  Gaedeke  case 
arose  out  of  the  failure  of  the  company  to  carry  passengers  in 
accordance  with  the  provisions  of  the  franchise  and  was  an  action 
entirely  between  the  municipal  authorities  and  the  corporation. 
The  State  was  not  a  party  to  the  action,  and  the  question  was  not 
whether  the  condition  in  the  franchise  which  had  been  accepted 
by  the  corporation  was  valid  and  binding  as  against  the  State 
but  only  as  between  the  parties,  and  the  court  held  that  it  was. 
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The  Barnard  case,  as  we  have  stated,  did  not  decide  that  a  fare 
of  no  more  than  five  cents  could  be  charged  in  the  city  of  Buffalo, 
but  on  the  contrary  that  a  passenger  should  be  carried  for  a  single 
fare,  leaving  the  final  determination  as  to  the  rate  of  that  fare  in 
the  hands  of  the  Legislature.  It  is  asserted  that  the  case  of  Pub- 
lic Service  Commission,  Second  District  v.  Westchester  Street  R 
R.  Co.,  206  K  Y.  209,  taken  in  conjunction  with  the  Barnard 
case  and  the  Gaedeke  case,  is  conclusive  upon  the  question  of  the 
right  of  a  municipality  to  fix  the  fare  in  a  franchise.  While  a 
casual  reading  of  this  Westchester  case  might  lead  to  that  conclu- 
sion, yet  we  think  it  can  be  readily  distinguished  from  the  cases 
which  hold  that  municipalities  have  no  right  to  fix  conditions  other 
than  those  they  are  empowered  to  fix  by  the  Legislature.  While 
it  is  true  the  Westchester  case  makes  certain  allusions  to  the  ques- 
tion of  a  five  cent  fare,  yet  the  matter  under  discussion  was  whether 
or  not  a  purchase  of  street  railroad  franchises  at  foreclosure  sale 
is  bound  by  the  provisions  of  the  franchise  so  far  as  the  rate  of 
fare  is  concerned.  This  also  was  a  case  in  which  the  State  was 
not  a  party  except  as  it  appeared  by  the  Public  Service  Com- 
mission in  an  effort  to  compel  the  corporation  to  observe  the  provi- 
sions of  the  franchise.  It  was  not  a  case  in  which  the  railroad 
company  was  seeking  in  the  manner  provided  by  statute  for  an 
increase  in  fare  so  as  to  enable  it  to  earn  a  reasonable  return  upon 
its  investment,  but  the  question  involved  was  solely  as  to  whether 
or  not  the  franchises  were  binding  as  between  the  municipality  and 
the  corporation  which  had  acquired  them  from  the  purchaser 
at  foreclosure  sale.  What  the  court  did  decide  was  that  the  sta- 
tute authorizes  a  proceeding  of  this  character  to  compel  the  cor- 
poration to  comply  with  the  obligations  imposed  by  the  contract 
made  with  the  municipality  even  though  it  might  be  unprofitable ; 
and  that  even  though  sound  public  policy  might  not  be  best  sub- 
served by  compelling  a  public  service  corporation  to  furnish  ser- 
vice even  at  a  loss,  yet  that  proceeding  was  not  the  one  in  which 
it  would  be  proper  to  undertake  to  give  relief.  In  other  words, 
a  proceeding  to  compel  the  observance  of  the  law  was  not  a  prop- 
er proceeding  in  which  to  begin  an  investigation  into  the  question 
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of  the  reasonableness  of  rates.  We  think  that  the  view  that  the 
case  was  not  conclusive  upon  the  right  of  the  municipality  to  fix 
the  rate  of  fare  is  entirely  proper  when  the  record  of  this  case  is 
carefully  considered.  In  addition  to  this,  the  court  said,  in  dis- 
cussing the  fare  fixed  in  the  franchise: 

"  It  seems  to  me  that  thereby  the  old  franchise  was  presently  and 
effectively  modified  or  superseded  by  the  new  contract  so  fwr  as 
the  villdge  atUhorities  were  interested  in  and  covHd  contract  for 
a  reduced  fare.  It  is  not  necessary  here  to  determine  whether  the 
latter  could  contract  for  a  reduced  fare  on  a  continuous  passage 
between  White  Plains  and  some  point  short  of  or  beyond  the  vHr 
lage/* 

This  would  seem  to  indicate  conclusively  that  the  court  was  not 
attempting  to  decide  that  the  village  authorities  as  against  the 
State  could  limit  the  fare  but  that  the  franchise  conditions  were 
binding  on  the  parties  until  such  time  as  some  higher  authority 
should  intervene  to  regulate  them.  It  is  true  that  the  court  said, 
at  page  217:  **There  is  no  doubt  that  the  rate  of  fare  to  be 
charged  to  and  from  points  in  the  village  was  a  matter  of  such 
municipal  and  public  interest  that  the  municipal  authorities 
might  bargain  with  reference  thereto.  Therefore  the  grant  of 
the  new  franchise  on  the  condition  and  consideration,  amongst 
others,  of  a  five  cent  fare  between  the  points  now  involved  and  the 
acceptance  by  the  company  thereof  and  its  agreement  to  observe 
all  the  '  conditions,  regulations  and  restrictions '  thereof  made  a 
valid  contract." 

It  is  asserted  that  this  creates  a  situation  where  the  Legislature 
has  no  further  power  in  respect  to  rates  to  be  charged  in  these 
communities  by  the  railroad.  It  is  inconceivable  that  this  was 
intended  by  the  court  because  of  the  many  decisions  which  it 
had  made  in  previous  years  to  the  effect  that  municipalities  in 
this  State  had  no  such  power.  The  only  power  given  to  munici- 
palities with  respect  to  street  railways  is  that  contained  in  the 
Constitution,  article  III,  section  18,  and  in  the  acts  passed  by  the 
L^slature,  and  at  no  time,  at  least  since  1884,  has  any  express 
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street  railways.  If  we  should  accede  to  the  interpretation  of 
this  decision  which  has  been  urged  upon  us,  we  should  have  to 
disregard  all  the  decisions  of  the  Court  of  Appeals  as  well  as  those 
of  the  Supreme  Court  of  the  United  States  to  the  effect  that 
municipalities  can  not  barter  away  the  right  of  the  State  to  regu- 
late rates,  which  is  a  part  of  its  police  power,  unless  they  are  given 
explicit  authority  so  to  do.  Certainly  there  was  not  presented 
in  the  Westchester  case  any  evidence  that  such  power  had 
been  given  to  the  municipalities  involved.  Then  again,  if 
it  should  be  said  that  the  court  intended  to  reverse  all  of  its 
previous  determinations  upon  these  matters  as  well  as  to 
go  counter  to  the  decisions  of  the  Supreme  Court,  one  of 
which  related  to  the  precise  question  here  involved  (City  of 
Rochester  v.  Rochester  Ry.  Co.,  205  U.  S.  236),  we  venture  to  say 
that  the  court  would  at  least  have  made  reference  to  some  of  the 
many  cases  which  it  proposed  to  overrule.  This  was  not  the 
intention  and  it  was  not  done,  and  we  believe  that  the  determina- 
tion made  in  the  Westchester  case  is  easily  reconciled  with  all 
of  the  others  which  have  dealt  with  the  important  question  now 
under  consideration. 

In  the  same  year  that  the  decision  was  made  in  the  Barnard 
case,  the  same  Court  rendered  its  decision  in  the  case  of  Buffalo 
East  Side  Railroad  Co.  v.  Buffalo  Street  R  R.  Co.,  Ill  N.  Y. 
132.  The  parties  to  that  action  entered  into  a  contract  relative 
to  the  amount  of  fare  which  each  should  charge  in  accord- 
ance with  the  authority  given  by  chapter  474  of  the  Laws 
of  1874.  Subsequently  the  Legislature  enacted  chapter  600  of 
the  Laws  of  1875  requiring  the  street  railways  in  Buffalo  to  sell 
tickets  to  passengers  on  their  respective  roads  for  five  cents  each. 
Thereafter  the  plaintiff  brought  a  suit  against  the  defendant 
company  for  a  penalty  because  of  the  violation  of  the  contract, 
it  having  reduced  its  fares  to  five  cents  in  accordance  with  the 
provisions  of  the  act  in  relation  thereto.  The  court  held  that 
the  contract  was  not  binding  after  the  passage  of  the  act  of  1875, 
and  that  this  act  was  a  valid  exercise  of  the  legislative  power  and 
did  not  impair  the  obligations  of  the  contract.     In  its  opinion  the 
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court  says:  "The  same  authority  which  confers  upon  one  body 
the  power  of  legislation  authorizes  its  successors  in  the  exercise 
of  their  duty  to  change,  alter  and  annul  existing  laws  when  in 
their  judgment  the  public  interest  requires  it.  In  the  perform- 
ance of  their  duty  of  l^slating  for  the  public  welfare,  each  suc- 
cessive body  must  from  necessity  be  left  untrammeled  except  by 
the  restraints  of  the  fundamental  law  and  when  called  upon  to 
act  upon  subjects  which  concern  the  health,  morals  or  interests  of 
the  public  as  affected  by  the  public  use  of  property  for  which 
compensation  is  exacted  by  its  owners,  they  are  unlimited  by 
constitutional  restraint.  It  is  unnecessary  to  discuss  this  proposi- 
tion with  much  fullness  as  it  was  stated  by  the  appellant  upon 
the  argument  and  it  is  repeated  in  its  printed  brief  that  the 
authority  of  the  Legislature  in  the  exercise  of  its  police  powers 
could  not  be  limited  or  restricted  by  the  provisions  of  contracts 
between  individuals  or  corporations."     (Citing  cases.) 

We  think  this  shows  clearly  and  conclusively  that  the  court  did 
not  attempt  nor  intend  to  decide  in  the  Barnard  case  that  the 
common  council  of  the  city  had  the  power  to  make  contracts  fixing 
fares  to  be  charged  for  transporting  passengers  on  street  railways. 

In  Mayor  v.  Dry  Dock,  East  Broadway  and  Battery  Kailroad, 
133  N.  T.  104,  decided  in  1892,  the  question  at  issue  was  whether 
or  not  the  common  council  of  the  city  of  New  York  had  the  right 
to  pass  an  ordinance  relative  to  the  operation  of  cars,  the  charter 
of  the  corporation  setting  forth  that  the  construction  and  opera- 
tion of  the  road  should  be  subject  to  such  reasonable  rules  and 
regulations  as  the  common  council  of  the  city  might  prescribe  by 
ordinance.  The  court  decided  that  the  company  had  a  right  to 
show  that  the  ordinance  was  unreasonable  and  that  the  municipal 
authorities  could  only  exercise  such  authority  as  had  been  dele- 
gated to  them  by  the  Legislature. 

Again,  in  Adamson  v.  Nassau  Electric  R.  R.  Co.,  89  Hun,  261, 
decided  in  1895,  the  court  said:  "  The  power  to  grant  or  with- 
hold consent  to  the  construction  of  a  street  railroad  does  not 
emanate  from  the  Legislature,  but  is  devolved  upon  the  municipal 
authorities  by  the  Constitution.     (Art.  3,  section  18.)     The  pro- 
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vision  of  the  Constitution  is  a  restriction  upon  the  Legislature  and 
forbids  the  enactment  of  any  law  authorizing  the  construction  or 
operation  of  a  street  railroad,  except  upon  the  consent  of  the  local 
authorities  having  control  of  the  street  or  highway  upon  which  it 
is  proposed  to  construct  the  road.  The  power  thus  given  is  govern- 
mental, and  to  the  extent  that  it  is  held  and  exercised,  the  local 
authorities  are  clothed  with  sovereignty,  and  are  as  independent  in 
its  exercise  as  is  any  other  department  of  the  government.  *  *  ♦ 

"  Whether  the  right  to  grant  consent  to  the  use  of  the  streets 
can  be  deemed  the  property  of  the  city  within  the  meaning  of  the 
acts  of  the  Legislature  authorizing  taxpayers'  actions,  would  seem 
not  to  be  a  very  pertinent  inquiry  in  view  of  the  constitutional 
provision  empowering  the  common  council  to  do  the  very  thing 
complained  of.  But  the  contention  that  the  right  to  grant  the 
consent  to  operate  a  street  railroad  is  property  of  the  city  cannot, 
I  think,  be  sustained.  The  law  is  quite  well  settled  that  a  munici- 
pal corporation  has  no  private  estate  or  interest  in  the  public 
streets  within  its  borders.  While  it  is  said  to  hold  the  title  to  the 
bed  of  the  streets,  its  title  is  that  of  a  trustee  for  the  people  of  the 
whole  State.  This  was  expressly  decided  in  People  v.  Kerr  (27 
N.  T.  188),  it  being  there  said  by  Judge  Wright  that  the  trust  of 
the  city  was  jniblici  juris,  held  not  for  the  benefit  of  the  people  of 
the  city  alone,  but  for  the  people  of  the  whole  State,  as  the  agent 
of  the  State  and  a  part  of  its  governmental  machinery.  *  *  * 
This  rule  has,  since  that  case  was  decided,  repeatedly  been  stated 
by  the  Court  of  Appeals. 

"  The  absolute  control  of  the  streets  and  the  direction  as  to  their 
use  are  in  the  Legislature.  The  constitutional  provision  which 
requires  the  consent  of  the  local  authorities  to  the  construction  and 
operation  of  a  street  railroad  has  not  abridged  this  legislative 
power.  It  has  only  qualified  or  regulated  it.  The  Legislature 
may  still  grant  the  use  of  the  streets  subject  only  to  the  condition 
that  the  consent  of  the  local  authorities  be  obtained  before  the  road 
is  constructed  or  operated.  The  franchise  proceeds  from  the 
Legislature,  and  the  obtaining  of  the  consent  of  the  local  authori- 
ties is  the  perfonn»ince  of  a  condition  without  which  the  road 
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cannot  be  constructed.  (Matter  of  34th  Street  B.  R  Co.,  102 
K  Y.  348.)" 

The  case  of  Beekman  v.  Third  Ave.  R.  R  Co.,  13  App.  Div. 
279,  decided  in  1897,  relates  to  the  sale  of  a  franchise  in  the  city 
of  New  York  pursuant  to  the  conditions  set  forth  in  section  93  of 
the  Kailroad  Law.  This  case  was  affirmed  in  1897  in  Beekman 
V.  Third  Ave.  R.  R  Co.,  153  K  Y.  144.  In  its  decision  the  court 
says :  "  The  authority  to  make  use  of  the  public  streets  of  a  city 
for  railroad  purposes  primarily  resides  in  the  State,  and  is  a  part 
of  the  sovereign  power,  and  the  right  or  privilege  of  constructing 
and  operating  railroads  in  the  streets,  which  for  convenience  is 
called  a  franchise,  must  always  proceed  from  that  source,  whatever 
may  be  the  agencies  through  which  it  is  conferred.  The  use  or 
occupation  of  the  streets  for  such  purposes  without  the  grant  or 
permission  of  the  State  through  the  Legislature  constitutes  a 
nuisance,  which  may  be  restrained  by  individuals  injuriously 
affected  thereby.  (Fanning  v.  Osborne,  102  N.  Y.  441.)  The 
city  authorities  have  no  power  to  grant  the  right  except  in  so  far 
as  they  may  be  authorized  by  the  Legislature,  and  then  only  in  the 
manner  and  upon  the  conditions  prescribed  by  the  statute.  (Davis 
v.  Mayor,  14  N.  Y.  506 ;  Milhau  v.  Sharp,  27  K  Y.  611 ;  People 
V.  Kerr,  id.  188.) 

"  The  power  of  the  Legislature  to  authorize  the  grant  of  such  a 
franchise  by  local  authority  is  limited  by  the  Constitution  and  for- 
bidden, except  in  cases  where  the  consent  of  the  owners  of  one-half 
in  value  of  the  property  bounded  on,  and  the  consent  also  of  the 
local  authorities  having  control  of,  that  portion  of  the  street  or 
highway  upon  which  it  is  proposed  to  construct  or  operate  such 
railroad,  be  first  obtained.  (Art  3,  section  18.)  The  Legisla- 
ture, however,  in  virtue  of  its  general  power  over  municipalities, 
may  regulate  the  mode  and  manner  in  which  such  consent  shall 
be  given  by  the  authorities  having  the  control  of  the  street,  and 
may  prescribe  the  conditions  upon  which  it  may  be  given,  and  all 
these  matters  have  been  regulated  by  statute.  (Laws  1892,  chs.  306, 
676;  Laws  1893,  ch.  434.)  *  *  *  In  conferring  the  franchise  upon 
the  defendant  to  operate  a  railroad  in  the  street  designated,  the 
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common  council  did  not  act  in  the  exercise  of  any  natural  or 
inherent  power  pertaining  to  the  city,  but  under  delegated 
powers,  to  be  used  and  exercised  for  public  purposes,  and,  in 
order  to  vest  the  defendant  with  the  right  claimed,  it  must  appear 
that  there  was  a  substantial  compliance  with  the  provisions  of 
the  statute." 

The  court  also  holds  that  the  local  authorities  have  no  power 
to  add  to  or  take  from  the  monetary  conditions  set  forth  in  the 
statute,  which  having  been  prescribed  by  law  can  not  be  changed 
by  agreement  with  the  local  authorities ;  that'  the  public  agencies 
entrusted  with  the  power  and  duty  to  convey  the  franchise  can 
not  permit  their  action  to  be  influenced  by  the  offer  of  pecuniary 
benefits  beyond  that  fixed  by  law;  also  that  the  words  "further 
conditions,"  referred  to  in  the  statute,  do  not  authorize  the  local 
authorities  to  attach  additional  monetary  conditions  to  the  con- 
sent; and  that  the  statute  having  provided  that  the  sale  should 
be  made  to  the  corporation  agreeing  to  pay  the  largest  percentage 
of  its  gross  receipts,  the  local  authorities  can  not  enlarge  the  con- 
dition by  requiring  in  addition  the  payment  of  a  gross  sum,  and 
their  power  in  that  regard  is  not  affected  by  the  fact  that  the 
applicant  offers  to  pay  such  sum  in  addition  to  the  percentages. 
Further  along  in  its  opinion  the  court  says :  "  The  fifth  question 
relates  to  the  validity  of  another  of  the  conditions  expressed  in 
the  resolution  of  the  common  council  expressing  the  consent. 
The  condition  is  in  these  words :  '  No  passenger  shall  be  charged 
more  than  five  cents  for  a  continuous  ride  from  or  to  the  above 
branch  or  extension."  The  language  of  the  statute  is  that  "  such 
consent  shall  provide  that  but  one  fare  shall  be  exacted  for  pa^ 
sage  over  such  branch  or  extension  and  over  the  line  of  road 
which  shall  have  applied  therefor."  It  will  be  seen  that  the  con- 
dition  does  not  literally  comply  with  the  statute.  When  it  is 
subjected  to  a  narrow  or  technical  construction  it  relates  to  the 
fare  for  passage  over  the  old  road  or  main  line  and  leaves  that 
over  the  contemplated  branches  or  extensions  untouched.  But  it 
is  quite  evident  when  all  the  conditions  are  read  together,  as 
they  should  be,  that  the  common  council  intended  to  comply  with 
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the  statute.  One  of  the  conditions  contained  in  the  resolution 
giving  the  consent  provided  that  "  all  laws  or  ordinances  now  in 
force,  or  which  may  be  modified  or  adopted,  affecting  the  surface 
railroads  operating  in  this  city,  shall  be  strictly  complied  with 
and  especially  article  four  of  the  General  Railroad  Law." 

"We  have  seen  that  the  proposed  branches  or  extensions,  by 
whatever  corporation  constructed,  operated  or  owned,  were  to 
become  and  remain,  by  force  of  the  statute,  branches  or  exten- 
sions of  the  defendant's  system.  The  obvi(ms  meaning  of  the 
stattUe  is,  that  in  such  cases  the  public  should  he  entitled  to 
passage  from  point  to  point  over  or  upon  the  branches  and  the 
main  line  for  a  single  fare.  In  so  far  as  concerns  the  rights  of 
the  public  and  the  obligation  to  pay  fare,  the  original  line  and 
branches  are  treated  by  the  statute  as  one  road,  upon  which  but 
one  fare  could  be  charged.  If  the  common  council  had  wholly 
omitted  to  insert  this  condition  in  the  resolution,  it  is  not  likely 
that  the  consent  would,  for  that  reason,  be  held  to  be  invalid, 
since  the  statute  would  impose  the  condition  upon  the  railroads 
and  render  the  exaction  of  more  than  one  fare  under  such  cir- 
cumstances unlawful.  The  conditions,  fairly  construed,  provide, 
in  effect,  that  but  one  fare  shall  be  charged  for  a  continuous 
passage  over  the  main  line  and  the  contemplated  branches  or 
extensions;  and  so,  we  think,  that  there  was  in  this  respect  a 
substantial  compliance  with  the  statute.   *  *  * 

"While  the  franchise  to  use  public  streets  for  railroad  pur- 
poses can  vest  in  the  corporation  only  after  a  substantial  com- 
pliance with  all  the  provisions  of  the  statute,  yet  a  mere  inad- 
vertence in  the  use  of  words  will  not  invalidate  the  grant  when  it 
is  apparent  upon  reading  all  the  proceedings  and  all  the  con- 
ditions of  the  consent,  that  every  benefit  to  the  public  which  the 
statute  contemplates  has  been  secured  or  provided  for.  The 
language  of  the  condition  as  to  a  single  fare,  while  perhaps  open 
to  some  criticism  if  it  stood  alone,  yet,  when  read  with  all  the 
other  conditions  and  with  the  statute  which  are  made  a  part  of  it 
by  reference,  secures  to  the  public  every  right  which  the  law 
contemplated." 
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In  1905  the  Court  of  Appeals  decided  the  case  of  Ciiy  of 
Rocheeter  v.  Eochester  Ry.  Co.,  182  IST.  Y.  99,  which  was  sub- 
sequently affirmed  in  205  TJ.  S.  236.  In  that  case  the  city  of 
Rochester  sought  to  compel  the  Rochester  Railway  Company  to 
pay  certain  assessments  for  paving  between  its  rails  and  outside 
thereof  pursuant  to  the  provisions  of  the  Railroad  Law.  The 
predecessor  of  the  Rochester  Railway  Company  was  the  Rochester 
City  and  Brighton  Railroad  Company,  which  was  incorporated 
in  1868,  it  having  been  organized  to  operate  the  railway  which 
had  been  built  and  operated  by  another  corporation  of  the  same 
name  which  was  organized  in  1862  under  the  provisions  of  the 
general  railroad  act  of  1850  (chap.  140). 

The  consent  given  by  the  city  to  the  original  company  to  con- 
struct, maintain,  and  operate  a  railroad  in  the  streets  of  the  city 
contained  several  conditions.  The  predecessor  of  the  present  com- 
pany, claiming  that  the  ordinance  under  which  the  road  was 
originally  built  contained  certain  conditions  which  were  too  oner- 
ous, asked  the  common  council  to  afford  it  some  relief  therefrom. 
As  a  result,  the  common  council  in  1869  passed  a  new  ordinance, 
which  among  other  things  fixed  a  fare  of  five  cents  for  adult  pasr- 
sengers  and  three  cents  for  children,  and  also  purported  to 
relieve  the  company  from  certain  paving  obligations  for  a  period 
of  five  years.  This  ordinance  was  accepted  by  the  company. 
Thereafter  in  1869  the  Legislature  passed  an  act  in  effect  confirm- 
ing the  agreement  between  the  parties.  No  claim  was  made  by  the 
city  that  the  railway  company  was  obligated  to  pay  for  all  street 
paving  between  its  tracks  until  March,  1897.  Thereafter  and 
in  1901,  pursuant  to  an  act  of  the  Legislature,  the  city  and  the 
company  entered  into  an  agreement  with  respect  to  paving  in 
streets  in  which  the  company  had  built  tracks  since  1884,  when 
the  general  act  relative  to  street  railroads  was  enacted,  it  being 
understood  that  the  question  as  to  the  obligations  of  the  company 
to  pay  for  pavement  in  streets  where  its  tracks  were  built  prior  to 
that  time  should  be  litigated  and  determined  in  a  court  having 
jurisdiction.  It  was  claimed  by  the  company  that  the  act  of  1869 
constituted  an  agreement  which  could  not  be  impaired  by  an  act 
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of  the  Legislature  and  that  under  its  provisions  the  corporation 
was  not  obligated  to  pay  for  paving  in  streets  where  its  tracks 
were  laid  before  1884. 

The  court  held  that  the  Railroad  Law  of  1850  required  the 
consent  of  a  municipality  to  the  construction  of  a  street 
surface  railroad  through  its  streets,  and  that  regardless  of  the 
conditions  which  might  have  been  attached  to  the  consent  of  the 
municipality  in  the  present  case,  it  had  no  power  to  contract 
away  or  limit  the  taxing  or  police  power  of  the  Legislature.  It 
also  decided  that  the  rights  and  immunities  of  the  company  must 
be  determined  under  the  act  of  1850  pursuant  to  which  the  pre- 
decessor corporation  wsb  organized,  and  that  this  act  gave  no 
exemption  from  the  future  exercise  by  the  L^islature  of  either 
the  taxing  power  or  the  police  power. 

The  court  also  said ;  "In  the  exercise  of  the  police  power,  the 
Legislature  could  prescribe  the  maximum  fares  to  be  charged  by 
the  company  (Buffalo  E.  S.  R.  R  Co.  v.  B.  S.  R.  R  Co.,  Ill 
N.  Y.  132;  Railroad  Commission  Cases,  116  U.  S.  307;  Norfolk 
&  Western  R  R  Co.  v.  Pendleton,  156  TJ.  S.  667)  and  such  right 
was  reserved  by  section  23  of  the  statute  subject  to  the  qualifica- 
tion that  the  fare  should  not  be  reduced  so  that  the  net  returns 
to  the  company  should  be  less  than  ten  per  cent  on  the  sum  actu- 
ally invested.  So  equally  in  the  exercise  of  the  taxing  power  it 
could  relieve  the  company  from  the  burden  of  any  provisions  im- 
posed on  it  by  the  ordinance  of  the  common  council  in  1862. 
(Worcester  v.  Worcester  St.  Ry.  Co.,  suprcu)  Neither  of  these 
powers  was  necessarily  to  be  exercised  once  for  all.  Unless  con- 
tracted away  the  right  to  their  exercise  was  continuous  and 
statutes  passed  under  them  could  be  varied  or  altered  from  time 
to  time.  *  *  * 

"  If  I  am  right  in  the  position  that  the  Legislature  could  have 
enacted  the  statute  of  1869  so  far  as  its  provisions  are  under 
examination  here,  without  any  assent  from  the  railroad  company, 
then  had  the  act  concluded,  *  this  statute  is  passed  in  the  exercise 
of  the  powers  of  taxation  and  police  and  not  as  a  grant,'  it  could 
not  well  be  contended  that  the  railroad  company  acquired  thereby 


346  State  Department  Repobts 

[Vol.  14]  Public  Service  Commission,  Second  District 

any  contract  or  property  right.  I  imagine  that  a  continuous  power 
vested  in  the  Legislature  may  be  exercised  and  its  exercise  recalled 
or  modified  as  well  by  special  legislation  as  by  general  legislation 
if  no  provision  of  the  State  Constitution  forbids,  which  was  the 
case  in  1869.  If  to-day  a  statute  were  passed  repealing  section  98 
of  the  present  General  Kailroad  Law  and  enacting  that  street 
railroad  companies  shall  not  be  compelled  to  pay  any  portion  of 
the  expense  of  paving  the  streets  within  their  tracks,  will  it  be 
denied  that  subsequently  the  L^slature  might  change  that  policy 
and  impose  on  the  companies  a  burden  of  which  it  had  previously 
relieved  them  ?  If  this  be  so,  why  equally  may  not  the  Legislature 
relieve  to-day  a  particular  railroad  company  from  that  burden  and 
next  year  reimpose  the  burden  upon  it  ?  " 

While  this  is  the  only  case  in  this  State  to  which  our  attention 
has  been  called,  dealing  with  the  power  of  a  municipality  to  fix 
conditions  in  a  franchise  and  to  divest  the  Legislature  of  its  rate- 
making  powers,  which  has  been  passed  upon  by  the  Supreme  Court 
of  the  United  States,  yet  the  principle  which  is  involved  has  been 
considered  by  the  courts  in  many  of  the  States  as  well  as  by  the 
Supreme  Court.  It  may  not  be  out  of  place  to  refer  to  some  of 
them  at  this  time. 

In  Detroit  v.  Detroit  Citizens  St.  Ry.  Co.,  184  U.  S.  368,  it  was 
held  that  the  Legislature  might  authorize  a  municipality  to  fix 
the  rate  of  fare  on  a  street  railway  for  a  definite  period  and  that 
during  that  time  the  Legislature  could  not  change  or  alter  the  fare 
and  that  could  only  be  done  by  consent  of  the  corporation  and  the 
city,  but  that  a  city  cannot  so  fix  fares  without  explicit  authority 
from  the  Legislature.  To  the  same  effect  are  Minneapolis  v. 
St.  Ry.  Co.,  215  TJ.  S.  417;  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles, 
211  id.  265;  Milwaukee  E.  R.  &  L.  Co.  v.  R.  R.  Com.,  238  id. 
174;  Detroit  United  Ry.  Co.  v.  Michigan,  242  id.  238;  Puget 
Sound  L.  &  T.  Co.  v.  Reynolds,  37  Sup.  Ct.  Rep.  705 ;  Arlington 
Board  of  Survey  v.  Bay  State  Ry.,  244  Mass.  463 ;  Bay  State  Rail- 
way Rate  Case,  P.  U.  Rep.  1916  F.  221;  Denver,  etc.,  R.  Co.  v. 
Englewood,  P.  U.  Rep.  1916  E.  134. 

In  view  of  the  numerous  decisions  from  which  we  have  quoted 


Petition  of  Huntington  E.  R.  Co.  347 


Public  Service  Commission,  Second  District  [Vol.  14] 


at  length  we  think  it  is  settled  beyond  question  that  municipali- 
ties have  no  right  to  impose  conditions  in  franchise  other  than 
those  which  the  statute  gives  them  the  power  to  exact.  The  fact 
that  conditions  restricting  the  fare  within  the  municipality  are 
imposed  in  a  franchise  does  not  deprive  the  L^islature  of  the 
supreme  power  to  determine  what  conditions  shall  be  imposed 
upon  a  street  railroad  corporation.  There  is  no  decision  in  any  of 
the  courts  of  the  State  which  attempts  to  hold  that  the  Legislature 
in  the  enactment  of  general  laws  governing  the  creation  and  opera- 
tion of  railroads,  whether  street  surface  or  otherwise,  has  in  any 
respect  conferred  upon  the  municipalities  the  power  to  fix  a  rate 
of  fare  in  a  specific  amount.  It  has  delegated  the  power  at 
different  times  to  fix  maximum  rates,  but  this  was  always  subject 
to  the  right  of  the  Legislature  to  intervene  and  revise  and  alter 
such  rates  as  might  be  fixed  under  the  delegated  power.  As 
further  illustrating  that  the  municipalities  never  had  any  power 
to  exact  conditions  beyond  those  prescribed  by  the  Legislature, 
we  will  call  attention  to  the  case  of  New  York  Cable  Co.  v.  Mayor, 
etc,  of  New  York,  104  N.  Y.  1,  reference  to  which  has  heretofore 
been  made.  In  this  case  the  commissioners  appointed  under  the 
provisions  of  chapter  606  of  the  Laws  of  1875  attempted  to  exceed 
the  powers  which  were  given  in  the  act  under  which  they  were 
appointed,  and  the  court  held  that  powers  beyond  those  author- 
ized by  the  statute  could  not  be  conferred  upon  the  railroads ;  and 
that  on  the  other  hand,  conditions  beyond  those  covered  by  the 
statute  could  not  be  imposed.  A  case  along  the  same  lines  was 
decided  in  1887,  Matter  of  Kings  County  Elevated  R.  E.  Co.  105 
N.  Y.  97,  in  which  it  was  decided  that  the  common  council  of  the 
city  of  Brooklyn  had  no  power  to  impose  conditions  in  a  franchise 
or  consent  to  the  operation  of  a  surface  railroad  which  related  to 
matters  which  were  under  the  entire  control  of  the  Legislature  and 
the  commissioners  appointed  under  the  provisions  of  chapter  606 
of  the  Laws  of  1875. 

We  believe  that  all  of  the  cases  dealing  with  fare  conditions 
in  franchises  can  be  harmonized  without  difficultv.  It  will  be 
remembered  that  beginning  with  the  act  of  1884  relating  to  street 
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railroads  there  was  and  has  been  a  specific  provision  in  the  law 
requiring  the  consent  given  by  the  municipality  to  contain  a 
clause  setting  forth  that  it  is  given  upon  the  express  condition 
that  the  provisions  of  the  act  relative  to  railroads  shall  be  complied 
with.  Therefore,  even  though  the  municipality  should  give  its 
consent  to  the  construction,  maintenance,  and  operation  of  a  street 
railroad  in  the  public  streets  without  attempting  to  set  forth  the 
condition  in  the  franchise  relative  to  fare  which  is  contained  in 
the  statute,  nevertheless  the  provision  of  the  statute  is  binding 
upon  the  corporation,  and  no  greater  force  or  effect  is  given  to  it 
and  no  greater  obligation  is  placed  upon  it  than  that  which  appears 
in  the  statute  in  this  respect.  The  mere  reiteration  of  this  condi- 
tion in  the  franchise  given  by  the  municipality  does  not  place  an 
additional  burden  upon  the  corporation,  nor  does  it  operate  to 
divest  the  State  of  any  power  which  it  may  have  and  which  it  has 
always  had  to  regulate  the  fares  on  street  railroads.  Some  of  the 
franchises  involved  in  the  present  case,  as  well  as  others  whidi 
have  been  brought  to  the  attention  of  the  Commission  in  similar 
cases,  use  almost  verbatim  the  words  of  the  statute  with  respect  to 
the  five  cent  fare,  and  we  think  that  notwithstanding  this  pro- 
vision has  been  embodied  in  a  written  agreement  between  a  munici- 
pality and  a  street  railroad  corporation  it  only  remains  in  full 
force  and  effect  as  against  the  State  so  long  as  the  Legislature 
or  the  Commission  takes  no  action  in  regard  to  the  increase  or 
reduction  of  such  fare.  Certainly  the  fact  that  such  a  provision 
was  contained  in  an  agreement  between  the  parties  could  not 
operate  to  deprive  the  State  of  its  sovereign  rights  without  its 
consent  as  evidenced  through  some  act  of  the  Legislature.  It  is 
worthy  of  note  that  in  the  Barnard  case  the  requirement  as  to  the 
five  cent  fare  was  more  or  less  set  forth  in  the  words  of  the  statute; 
and  the  same  is  true  in  regard  to  the  Beekman  case,  &apra,  as  well 
as  the  North  Shore  case,  the  Cohoes  Kailway  case,  and  that  of 
Willcox  against  the  Richmond  Light  and  Railroad  Company  here- 
inafter referred  to.  As  we  have  shown,  the  courts  have  decided 
that  the  municipalities  can  not  exact  conditions  beyond  those  set 
forth  in  the  statute,  and  this  is  as  true  in  respect  to  the  rate  of 
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fare  as  it  is  in  regard  to  the  conditions  which  must  be  observed  by 
both  the  corporation  and  the  city  in  connection  with  the  prelimi- 
naiy  steps  which  must  be  taken  before  a  street  surface  railroad 
can  be  built  and  operated. 

We  are  therefore  of  the  opinion  that  notwithstanding  the  con- 
ditions in  the  several  franchises  granted  to  the  Huntington  Rail- 
road which  attempted  to  fix  a  five  cent  fare  within  certain  specified 
territory,  the  same  was  only  binding  upon  the  company  until  such 
time  as  the  Legislature  should  intervene  for  the  purpose  of  regu- 
lating this  rate  of  fare,  and  that  this  Commission  has  the  power 
under  the  provisions  of  the  law  which  created  it  to  revise  the 
fare  fixed  in  the  franchises. 

We  now  come  to  the  consideration  of  the  Public  Service  Com- 
missions Law  and  the  power  of  the  L^slature  and  the  Commis- 
sion to  permit  a  street  surface  railroad  to  charge  a  fare  in  excess 
of  that  provided  in  section  181  of  the  Railroad  Law. 

Section  33  permits  the  Commission  to  prescribe  just  and  reason- 
able maximum  fares  for  all  forms  of  reduced  rate  passenger  tickets 
on  steam  railroads  and  street  railroads. 

Section  49  provides  that  whenever  the  Commission  shall  be  of 
opinion  "*  *  *  that  the  maximum  rates,  fares  or  charges 
chargeable  by  any  such  railroad  or  street  railroad  corporation  are 
insufficient  to  yield  reasonable  compensation  for  the  service  ren- 
dered and  are  unjust  and  unreasonable,  the  Commission  shall 
*  *  *  determine  the  just  and  reasonable  rates,  fares  and  charges 
to  be  thereafter  observed  and  in  force  as  the  maximum  to  be 
charged  for  the  service  to  be  performed  notwithstanding  that  a 
higher  rate,  fare  or  charge  has  been  heretofore  authorized  by 
statuta" 

Subdivision  2  authorizes  the  Conmiission  to  investigate  the 
r^ulations,  practices,  equipment,  and  appliances  of  a  street  rail- 
road in  respect  to  transportation  of  persons  and  property,  and  to 
determine  the  just,  reasonable,  safe,  adequate,  and  proper  regula- 
tions, practices,  equipment,  appliances,  and  service  thereafter  to 
be  enforced  and  to  be  observed  and  used  in  the  transportation  of 
persons  and  property,  and  to  fix  and  prescribe  the  same  by  order; 
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and  it  shall  be  the  duty  of  every  street  railroad  to  observe  and  obey 
tha  requirements  of  every  such  order  and  to  do  everything  necei^ 
sary  to  secure  absolute  compliance  therewith  by  all  its  officers, 
agents,  and  employees. 

Section  50  authorizes  the  Commission  to  order  changes  and 
improvements  in  road  and  equipment  and  additions  thereto  if  in 
the  judgment  of  the  Commission  the  same  are  necessary  to  pro- 
mote the  security  or  convenience  of  the  public  or  employees,  or  in 
order  to  secure  adequate  service  or  facilities  for  the  transportation 
of  persons  or  property. 

What  was  the  purpose  of  these  sections  giving  such  drastic 
powers  to  the  Commission  and  authorizing  it  to  place  heavy  bur- 
dens on  the  street  railroads,  unless  the  Commission  was  at  the 
same  time  authorized  to  give  such  relief  in  the  way  of  increased 
fares  as  might  be  necessary  to  enable  the  corporation  to  receive 
a  fair  return  on  the  increased  investment  made  necessary  by  the 
orders  of  the  Commission  ?  It  can  not  be  successfully  urged  that 
the  Commission  has  the  right  to  order  such  improvements  in 
service  and  equipment  as  might  be  necessary  for  the  safety  of  the 
traveling  public,  even  though  this  action  on  its  part  might  in  effect 
operate  to  confiscate  the  property  of  the  corporation,  for  this  is 
contrary  to  the  law  of  the  land.  What  then  does  the  law  contem- 
plate in  this  respect?  The  answer  is,  that  the  Commission  is 
empowered  to  require  the  corporation  to  give  proper  service ;  and, 
on  the  other  hand,  to  require  the  public  to  pay  reasonable  rates 
for  such  service.  The  law  as  it  exists  at  the  present  time  requires 
the  Commission  to  determine  the  just  and  reasonable  rates  which 
will  enable  street  railroads  to  earn  a  reasonable  return  upon  the 
value  of  the  property  actually  employed  in  the  public  service  and 
to  provide  a  reserve  for  surplus  and  contingencies. 

So  we  believe  it  may  be  said  to  be  settled  that  the  Legislature 
has  full  power  to  delegate  rate-making  powers  to  the  Public 
Service  Commission,  and  that  the  Commission  has  full  power  to 
fix  just  and  reasonable  rates  for  carriers  and  public  service  cor- 
porations, and  that  the  fixing  of  rates  is  a  proper  exercise  of  the 
police  power  of  the  State.     Trustees  of  the  Village  of  Saratoga 
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Springs  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  191  N.  Y.  123  [1908] ; 
People  ex  rel.  C.  P.  etc.  R.  R.  Co.  v.  Wilcox,  194  id.  383. 

If  the  Commission  could  not  revise  the  fares  fixed  by  statute, 
a  corporation  could  only  obtain  relief  by  going  to  the  Legislature, 
which  is  not  in  session  usually  more  than  four  months  of  the  year, 
80  that  during  the  remaining  eight  months  it  would  be  impossible 
to  obtain  any  relief  from  unreasonable  rates;  and  the  same  is 
true  with  respect  to  the  public,  no  matter  how  seriously  either  one 
might  be  affected.  Now  such  relief  can  be  obtained  during  any 
portion  of  the  year  because  the  Legislature  has  created  a  tribunal 
which  is  always  open  for  the  purpose  of  affording  such  relief  as 
the  public  or  the  corporations  may  be  entitled  to,  and  this  is 
certainly  a  great  improvement  over  the  situation  as  it  formerly 
existed  when  a  direct  appeal  to  the  Legislature  was  necessary  with 
all  the  delay  incident  thereto. 

The  Commission  decided  in  1909  that  it  had  the  right  to 
reduce  the  fare  charged  ^on  the  Ticonderoga  Railroad  between  the 
village  of  Ticonderoga  and  the  junction  with  the  Baldwin  branch 
of  the  Delaware  and  Hudson  Company,  2  P.  S.  C.  2nd  Dist. 
Reports,  78.  The  railroad  company  relied  upon  section  1  of 
chapter  4  of  the  Laws  of  1890  as  giving  it  the  power  to  charge 
the  fare  which  was  the  subject  of  the  complaint.  The  Commis- 
sion held  that  the  power  to  determine  just  and  reasonable  rates 
had  been  delegated  to  it  by  the  Legislature  and  that  it  had  the 
power  to  reduce  the  fare  in  question  notwithstanding  the  special 
act  of  the  Legislature,  and  that  one  of  the  purposes  of  the  Public 
Service  Commissions  Law  was  to  vest  the  Commission  with  the 
power  resting  in  the  Legislature  to  investigate  and  determine  the 
proper  charges  to  be  made  by  railroad  companies  for  the  service 
rendered  by  them.  This  determination  of  the  Commission  was 
upheld  in  the  cnse  of  People  ex  rel.  Delaware  &  Hudson  Co.  v. 
Public  Service  Commission,  140  App.  Div.  839.  The  court  also 
held  that  the  special  act  relating  to  the  fare  which  might  be 
charged  was  controlling  until  such  time  as  the  Commission  should 
find  that  the  fare  was  unreasonable.  Since  that  decision  amend- 
ments have  been  made  to  the  law  so  that  at  present  it  undoubtedly 
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applies  to  fares  which  are  unreasonable  because  they  are  too  low 
and  insufficient  to  yield  a  reasonable  compensation  for  the  service 
rendered  as  well  as  fares  that  are  so  high  as  to  be  unreasonable  in 
that  respect. 

In  the  case  of  City  of  Troy  v.  United  Traction  Co.,  134  App. 
Div.  756,  it  appeared  that  under  the  city  ordinance  which  con- 
stituted the  franchise  of  the  corporation  and  pursuant  to  which  it 
was  operating  its  cars  in  the  city  of  Troy,  it  is  obligated  to  run  its 
cars  both  ways  as  often  as  the  public  wants  and  convenience  may 
require,  and  ''under  such  reasonable  directions  and  regulations 
as  the  common  council  may  from  time  to  time  prescribe."  This 
Commission  made  an  order  requiring  a  fifteen  minute  service  on 
the  Oakwood  Avenue  line,  and  the  common  council  of  the  city  of 
Troy  passed  an  ordinance  requiring  a  ten  minute  service  on  that 
line.  The  court  held  that  the  Commission  had  power  to  make  a 
schedule  covering  the  operation  of  cars  in  the  city  of  Troy,  and 
that  the  common  council,  regardless  of  the  provisions  of  the  fran- 
chise, has  no  power  to  change  the  schedule  fixed  by  the  Commis- 
sion, and  that  no  relief  can  be  had  from  the  order  of  the  Commis- 
sion except  through  the  Commission  or  in  a  proper  proceeding  to 
review  the  order  of  the  Commission. 

This  case  was  affirmed  by  the  Court  of  Appeals  in  City  of  Troy 
V.  United  Traction  Co.,  202  N.  Y.  888. 

In  1913  the  case  of  People  ex  rel.  Westchester  Street  R.  R  Co. 
V.  Public  Service  Commission,  158  App.  Div.  256,  was  decided. 
This  was  a  case  involving  an  order  made  by  the  Commission  with 
reference  to  the  amount  of  securities  which  might  be  issued  for 
property  of  a  street  railroad  purchased  at  a  foreclosure  sale.  The 
valuation  of  the  property  as  made  by  the  Commission  and  upon 
which  the  securities  were  authorized  was  contested.  The  court  in 
discussing  the  action  taken  by  the  Commission  in  this  matter 
criticized  it  because  it  apparently  failed  to  take  into  consideration 
the  value  which  the  property  might  have  under  rates  which  might 
be  fixed  by  the  Commission.  It  seems  that  the  Commission  had 
refused  authority  to  issue  securities  for  the  purchase  price  paid  at 
foreclosure  on  the  ground  that  the  company  could  not  earn  a 
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reasonable  return  on  that  valuation  because  of  the  restrictions  in 
its  franchises  which  prevented  the  company  operating  under  the 
franchise  from  charging  a  fare  of  more  than  five  cents.  The  court 
said :  "  The  power  of  the  Public  Service  Commission  to  fix 
reasonable  rates  involves  the  right  to  increase  as  well  as  to  lower 
rates.  The  rates  are  to  be  reasonable  to  the  public  and  reasonable 
to  the  corporation."     (Citing  cases.) 

In  the  case  of  Willcox  i;.  Richmond  Light  &  Railroad  Co.  and 
Staten  Island  Midland  R.  R.  Co.,  142  App.  Div.  44,  decided  in 
1910,  the  court  held  that  agreements  between  local  authorities  and 
the  corporations  relative  to  fares  and  transfers  pursuant  to  which 
the  railroads  were  built  and  operated  which  had  been  accepted  and 
acted  upon  by  each  of  the  parties  were  enforceable,  and  that  the 
failure  to  give  transfers  as  provided  in  the  franchises  was  a  vio- 
lation of  law;  and  also  held  that  the  insertion  of  the  five  cent 
transfer  clause  was  a  wise  and  prudent  provision,  and  the  omis- 
sion of  such  provision  would  have  worked  great  injustice  to  the 
people.  There  was  no  claim  made  by  the  corporations  in  this 
case  that  their  revenues  would  be  in  any  way  affected  by  this  con- 
tract, the  case  having  been  contested  solely  upon  the  ground  that 
the  Commission  did  not  have  authority  to  make  an  order  requiring 
them  to  give  transfers  in  accordance  with  the  provisions  in  the 
franchise.  The  opinion  of  the  justice  at  Special  Term  upon  which 
the  affirmance  was  based  would  seem  to  indicate  that  the  control 
and  regulation  of  the  use  of  public  streets  had  been  delegated  to 
the  local  authorities  to  such  an  extent  that  they  could  make  any 
conditions  which  might  to  them  seem  best  when  granting  a  fran- 
chise to  a  street  surface  railroad  nothwithstanding  the  specific  pro- 
visions of  the  statute  with  reference  thereto.  This  case  was 
affirmed  by  the  Court  of  Appeals  without  opinion,  but  we  think  it 
can  be  harmonized  with  the  others  upon  the  ground  that  it  was 
intended  to  uphold  the  doctrine  that  as  between  the  parties  the 
franchise  conditions  were  binding  until  such  time  as  the  police 
power  of  the  State  might  intervene. 

In  People  ex  rel.  Cohoes  Railway  Co.  v.  Public  Service  Com- 
Statb  Deft.  Bgpt.— Vol.  14        23 
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mission,  143  App.  Div.  777,  decided  in  1911,  which  was  an 
appeal  from  an  order  made  by  the  Commission  requiring  the 
company  to  carry  passengers  between  Kensselaer  and  Albany  for 
five  cents,  pursuant  to  chapter  858  of  the  Laws  of  1905,  notwith- 
standing the  franchise  granted  in  1903  by  the  city  of  Bensselaer 
permitting  the  United  Traction  Company  to  charge  six  cents 
between  Rensselaer  and  Albany,  the  court  decided  that  the  Legis- 
lature had  undoubted  authority  to  regulate  and  control  and  fix  the 
rate  of  fare  upon  the  railroads  in  this  State ;  that  it  has  this  right 
by  virtue  of  its  power  to  amend  its  statutes  and  also  by  virtue  of 
the  provisions  of  section  101  of  the  Kailroad  Law,  and  that  the 
determination  of  the  Commission  should  be  affirmed. 

In  1913  the  case  of  People  ex  rel.  N.  Y.,  N.  H.  &  BL  R  R 
Co.  V.  Public  Service  Commission,  159  App.  Div.  538,  was 
decided.  This  was  a  case  arising  out  of  an  increase  in  commuta- 
tion fares  charged  by  the  New  Haven  Railroad  Company  in  the 
State  of  New  York.  The  court  says,  "  If  the  rate  is  just  and  rea- 
sonable, the  company  may  demand  it  even  though  the  Commis- 
sion is  of  the  opinion  that  the  company  is  making  a  financial  mis- 
take in  asking  its  just  dues."  People  ex  rel.  Del.  &  Hud.  Co.  v. 
Stevens,  134  App.  Div.  99 ;  affd.  197  N.  Y.  1.  "  If  a  reasonable 
and  just  rate  will  be  prejudicial  to  the  community,  it  is  unfor- 
tunate, but  furnishes  no  reason  why  the  company  should  be 
required  to  render  the  service  at  a  loss.  The  rate  must  be  reason- 
able and  fair  to  the  company  and  the  public ;  the  public  must  not 
pay  too  much  nor  the  company  receive  too  little.  *  *  *  The 
Conmiission  has  given  too  much  attention  to  the  benefits  which 
the  community  in  and  about  New  York  will  receive  from  lower 
rates  without  regard  to  the  loss  which  the  company  will  suffer 
thereby.  While  the  company  owes  something  to  the  upbuilding  of 
the  community,  nevertheless  the  business  offered  must  at  least  pay 
a  fair  return  over  actual  costs." 

The  court  in  effect  decided  that  the  Commission  has  the  power 
to  regulate  commutation  as  well  as  all  other  ratea  To  quote  the 
words  of  Judge  Howard  in  the  dissenting  opinion,  "  I  concur  with 
Justice  Kellogg  in  his  conclusion  that  the  Public  Service  Com- 
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mission  under  section  33  of  the  Public  Service  Commissions  Law 
(Consol.  Laws,  chap.  48,  Laws  of  1910;  chap.  480,  as  amended 
by  Laws  of  1911,  chap,  546),  also  under  section  49  as  thus 
amended,  has  power  to  r^ulate  rates  for  the  public  convenience 
and  welfare,  and  commutation  rates  as  well  as  all  other  rates.  The 
plain  language  of  the  statute  makes  the  meaning  so  apparent  that 
there  is  no  opportunity  for  judicial  interpretation.'' 

While  in  the  case  of  People  ex  reL  Ulster  &  Delaware  R.  R. 
Co.  V.  Public  Service  Commission,  Second  District,  171  App.  Div. 
607;  aflFd.,  218  K  Y.  642,  without  opinion,  the  point  at  issue  here 
is  not  decided  inasmuch  as  the  case  was  one  relating  to  increased 
rates  for  mileage  books,  yet  we  think  the  principle  that  was 
decided  in  that  case  applies  to  the  present  situation.  The  court 
held  that  the  statutory  rate  was  one  that  was  binding  upon  the 
railroad  until  it  was  changed  by  the  Legislature  or  this  Commis- 
sion, and  while  there  was  some  question  as  to  the  power  of  the 
Commijssion  to  increase  other  rates  which  had  been  fixed  .by 
statute,  we  do  not  think  that  there  can  be  any  question  in  the 
present  case,  because  under  section  181  of  the  Railroad  Law  the 
Legislature  has  expressly  reserved  the  right  to  regulate  and  re- 
duce the  fare,  and  the  same  power  is  given  to  the  Public  Serv- 
ice Commission.  We  are  not  left  in  doubt  as  to  the  power  of 
the  Commission  to  deal  with  the  question  of  the  fare  on  street 
railways,  that  having  been  made  clear  in  the  statute  itself,  but  we 
do  think  the  reajsoning  in  the  Ulster  and  Delaware  Company 
case  applies  with  equal  force  here,  viz:  that  the  statutory  rate 
fixed  by  the  Legislature  is  the  one  binding  upon  the  railroad 
company  until  such  time  as  it  is  changed  either  by  the  Legislature 
or  the  Commission,  and  that  therefore  the  Commission  can  in- 
crease this  rate  if  it  determines  that  a  fare  of  five  cents  is  unjust 
or  ifiireasonable  to  the  corporation.  This  conclusion  is  supported 
by  People  ex  rel.  Bridge  Operating  Co.  v.  Public  Service 
Commission,  First  District,  153  App.  Div.  129.  In  this  case 
the  bridge  commissioner  of  the  city  of  New  York  had  made  a 
contract  with  the  Bridge  Operating  Company  for  a  period  of 
years  covering  the  operation  of  cars  over  the  Williamsburg  bridge 
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at  a  certain  rate  of  fare.  An  order  was  made  by  the  Commission 
reducing  and  fixing  the  fares  which  might  be  charged  by  the 
company.  The  company  contended  that  the  agreement  with  the 
bridge  commissioner  was  a  valid  contract  for  a  term  of  years, 
and  that  neither  the  Legislature  nor  the  city  of  New  York  could 
lawfully  impair  or  abrogate  it.  The  court  in  its  decision  says: 
"  The  right  to  regulate  the  fares  to  be  charged  by  public  service 
corporations  is  essentially  a  legislative  function,  and  it  may  well 
be  doubted  whether,  in  this  State,  the  Legislature  may  lawfully 
deprive  itself  of,  or  delegate  to  any  other  body  or  officer,  mun- 
icipal or  otherwise,  the  power  to  bind  it  for  a  definite  term  not  to 
exercise  the  inherent  power  to  regulate  such  rates.  The  Con- 
stitution of  the  State  (Art.  8,  section  1)  provides  as  follows: 
*  Corporations,  formation  of.  Section  1.  Corporations  may  be 
formed  under  general  laws;  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases  where,  in  the 
judgment  of  the  Legislature,  the  objects  of  the  corporation  cannot 
be  attained  under  general  laws.  All  general  laws  and  special 
acts  passed  pvo'suant  to  this  section  may  he  altered  from  time  to 
time  or  repealed/  The  Eailroad  Law  as  it  existed  at  and  long 
prior  to  the  time  when  the  agreement  of  May  21,  1904,  was 
entered  into,  contained  this  provision :  *  §  101.  Kate  of 
fare. —  No  corporation  constructing  and  operating  a  railroad 
under  the  provisions  of  this  article,  or  of  chapter  two  hundred  and 
fifty-two  of  the  laws  of  eighteen  hundred  and  eighty-four,  shall 
charge  any  passenger  more  than  five  cents  f6r  one  continuous 
ride  from  any  points  on  its  road,  or  on  any  road,  line  or  branch, 
operated  by  it,  or  under  its  control,  to  any  other  point  thereof,  or 
any  connecting  branch  thereof,  within  the  limits  of  any  incor- 
porated city  or  village.  *  *  *  The  Legislaiture  expressly  reserves 
the  right  to  regvlate  and  reduce  the  rate  of  fare  on  any  railroad 
constructed  and  operated  wholly  or  in  part  under  such  chapter 
or  under  the  provisions  of  this  article/  (Gen.  Laws,  chap.  39; 
Laws  of  1890,  chap.  665,  section  101,  as  amended  by  Laws  of 
1892,  chap.  676,  and  Laws  of  1897,  chap.  688.)  This  section 
was  reenacted  without  change  in  the  present  Railroad  Law  (Con- 
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sol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481)  which  went  into 
effect  June  14,  1910,  as  section  181,  except  that  there  was  added 
the  following:  ^And  the  public  service  commission  shall  possess 
the  same  power,  to  be  exercised  as  prescribed  in  the  Public 
Service  Commissions  Law.'  The  Public  Service  Commissions 
Law  (Consol.  Laws,  chap.  48;  Laws  of  1910,  chap.  480)  pro- 
vides: ^§  26.  Safe  and  adequate  service;  just  and  reasonable 
charges.  Every  corporation,  person  or  common  carrier  performing 
a  service  designated  in  the  preceding  section  [transportation  of 
passengers  or  property  from  one  point  to  another  within  the  State 
of  New  York],  shall  furnish,  with  respect  thereto,  such  service 
and  facilities  as  shall  be  safe  and  adequate  and  in  all  respects 
just  and  reasonable.  All  charges  made  or  demanded  by  any 
such  corporation,  person  or  common  carrier  for  the  transportation 
of  passengers  or  property  or  for  any  service  rendered  or  to  be  ren- 
dered in  connection  therewith,  as  defined  in  section  two  of  this 
chapter,  shall  be  just  and  reasonable  and  not  more  than  allowed 
by  law  or  by  order  of  the  commission  having  jurisdiction  and 
made  as  authorized  by  this  chapter.  Every  unjust  or  unreason- 
able charge  made  or  demanded  for  any  such  service  or  transporta- 
tion of  passengelrs  or  property  or  in  connection  therewith  or  in 
excess  of  that  allowed  by  law  or  by  order  of  the  commission  is 
prohibited.'  Section  2,  referred  to  in  the  section  just  quoted, 
provides  (Subd.  6) :  *  The  term  ^  street  railroad,'  when  used  in 
this  chapter,  includes  every  railroad  by  whatsoever  power  opera- 
ted *  *  *  for  public  use  in  the  convqrance  of  persons  or  property 
for  compensation,  being  mainly  upon,  along,  above  or  below  any 
street,  avenue,  road,  highway,  bridge  or  public  place  in  any 
city,'  etc.  The  Public  Service  Commissions  Law  further  provides 
(section  49,  subd.  1,  as  amended  by  Laws  of  1911,  chap.  646), 
*  Whenever  either  commission  shall  be  of  opinion  *  *  *  that  the 
rates,  fare  or  charges  demanded,  exacted,  charged  or  collected  by 
any  common  carrier,  railroad  corporation  or  street  railroad  cor^ 
poration  subject  to  its  jurisdiction  for  the  transportation  of  per- 
sons or  property  within  the  state  *  *  *  are  unjust  *  ♦  *  the  com- 
mission shall    *    *    *    determine  the  just  and  reasonable  rates. 
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fares  and  charges  to  be  thereafter  observed  and  in  force 
as  the  maximum  to  be  charged  for  the  service  to  be  per- 
formed, notwithstanding  that  a  higher  rate,  fare  or  charge  has 
been  heretofore  authorized  by  statute/  etc.  (See  also  Laws  of 
1907,  chap.  429,  sections  2,  26,  49.) 

^^It  seems  to  be  quite  clear  that  the  L^islature  retains  such 
complete  power  over  the  fares  to  be  charged  by  public  service  cor- 
porations (short  of  actual  confiscation)  that  an  act  reducing  the 
fares  to  be  charged  by  a  railroad  corporation  is  valid,  even  though 
the  original  rate  has  been  fixed  by  law  before  the  road  was  built 
(People  ex  rel.  D.  &  H.  Co.  v.  Public  Service  Commission,  140 
App.  Div.  839.)  There  seems  to  be  no  doubt  that  the  L^slature, 
by  the  statutes  above  quoted,  has  conferred  upon  the  Public  Serv- 
ice Commission  authority  to  exercise  the  power  to  fi^  and  regulate 
fares.  The  order  now  sought  to  be  reviewed  must,  therefore,  be 
considered  as  if  the  Legislature  itself  had,  by  act,  reduced  the  fares 
to  be  charged  by  the  Bridge  Operating  Company,  and  the  question 
to  be  determined  is  whether  or  not  the  license  agreement  of  May 
21,  1904,  operated  to  unalterably  regulate  and  fix  the  fares  in 
question  during  the  term  of  the  license.  That  question  seems  to 
be  answered  by  the  case  of  Richmond  County  Gas  Light  Co.  v. 
Town  of  Middletown  (69  N.  Y.  228).  In  that  case  the  L^is^ 
lature  had  expressly  authorized  the  town  to  contract  for  a  supply 
of  gas,  and  the  town  had  made  such  a  contract  for  a  fixed  term  of 
years.  Subsequently,  and  before  the  expiration  of  the  term  of 
the  contract,  the  Legislature  repealed  the  act  authorizing  it.  It 
was  insisted  by  the  gas  company  that  its  contract  was  protected 
by  the  constitutional  prohibition  against  impairing  the  obligations 
of  a  contract.  (See  U.  S.  Const.  Art.  1,  section  10,  subd.  1.) 
The  court,  however,  pointed  out  that  the  town  could  exercise  no 
power  in  the  premises  except  such  as  was  conferred  by  the  Legis- 
lature, and  could,  by  no  act  of  its  own,  extend  or  expand  the  l^is- 
lative  authority.  The  act  conferring  power  upon  the  town  to 
contract  contained  no  specification  of  the  time  for  which  such  a 
contract  might  be  made,  so  that,  in  undertaking  to  contract  for 
a  definite  term  of  years,  the  town  exceeded  its  grant  of  power 
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from  the  Legislature.     This,  it  was  held,  could  not  be  done,  the 
court  saying:    *The  power  so  conferred  was  like  the  other  powers 
conferred  upon  the  oflScers  of  this  and  the  other  towns  of  the 
State,  subject  to  modification  or  repeal  by  subsequent  l^slation, 
and  that  the  town  auditors  could  not,  by  any  contract,  prevent  or 
at  all  control  the  action  of  the  L^slature  in  this  respect.'    Refer- 
ring back  to  the  statutory  authority  under  which  the  agreement 
of  May  21,  1904,  was  entered  into  by  the  bridge  commissioner  in 
behalf  of  Ihe  city  of  New  York,  it  will  be  seen  that  no  authority 
is  given  to  him  to  fix  any  specific  time  during  which  the  fares 
authorized  by  him  shall  prevail.     His  authority,  like  that  con- 
ferred upon  the  officers  of  the  town  of  Middletown,  was  merely 
to  fix  the  fares  to  be  charged  upon  a  railroad  operating  over  the 
bridge  (Laws  of  1882,  chap.  410,  section  1980),  but  he  was  not 
given  power  to  make  a  permanent  rate  or  one  which  should  obtain 
for  any  definite  period.    In  so  far  as  he  undertook  to  do  this  he 
acted  without  legislative  authority,  and  his  act  cannot  bind  or 
control  the  power  of  the  Legislature.     The  Bridge  Operating 
Company  and  those  interested  with  it  were  bound  to  take  notice 
of  the  limitations  imposed  by  statute  upon  the  commissioner  with 
whom  they  contracted.     Our  conclusion,  therefore,  is  that  it  is 
within  the  power  of  the  Legislature,  and  consequently  within  the 
power  of  the  Public  Service  Commission,  to  regulate  and  reduce 
the  fares  to  be  charged  by  the  Bridge  Operating  Company  not- 
withstanding the  ten-year  license  issued  by  the  bridge  commis- 


sioner." 


Our  view  that  the  Commission  has  power  to  regulate  rates  is 
further  supported  by  the  case  of  People  ex  rel.  New  York  & 
North  Shore  Traction  Co.  v.  Public  Service  Commission,  Second 
District,  175  App.  Div.  869,  decided  in  1916.  In  this  case  the 
board  of  supervisors  of  Nassau  county  and  the  highway  com- 
missioners of  the  town  of  North  Hempstead  granted  franchises 
to  the  traction  company  which  contained  certain  conditions, 
among  them  being  one  providing  that  the  fare  between  Mineola 
and  Port  Washington  should  not  exceed  ten  cents.  The  company 
appealed  to  the  Commission  for  relief  against  this  restriction. 
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claiming  that  the  fare  was  insufficient  to  afford  it  reasonable  com- 
pensation for  the  service  rendered  and  was  unjust  and  unreason- 
able. The  Commission  decided  that  it  had  no  power  to  authorize 
an  increase  in  fare  because  of  the  restrictions  in  the  franchises. 
The  court  decided  that  the  Commission  had  full  power  to  grant  an 
increase  in  the  fare  notwithstanding  the  provisions  of  the  fran- 
chises when  necessary  to  yield  a  reasonable  compensation  for  the 
service  rendered  to  the  public,  and  that  the  local  authorities  had 
no  power  under  the  statute  to  regulate  the  fares  to  be  charged 
by  the  company. 

It  may  be  claimed  that  because  section  181  of  the  Railroad  Law 
does  not  specifically  provide  for  an  increase  in  the  rate  of  fare 
that  therefore  the  only  power  of  the  Legislature  or  the  Commis- 
sion is  to  reduce  that  rate.  We  think  that  such  a  decision  would 
be  quite  untenable  because  it  would  be  equivalent  to  saying  that 
the  Legislature  is  powerless  to  amend  a  general  law  no  matter 
what  the  necessity  might  be  or  how  important  for  the  welfare  of 
the  public.  While  we  believe  that  the  use  of  the  word  "  regulate  " 
implies  an  increase  as  well  as  a  reduction  in  fare,  yet  it  may  be 
when  the  word  was  first  used  by  the  Legislature  that  it  was  in- 
tended to  mean  any  revision  of  the  fares  charged  on  street  rail- 
roads, and  that  the  word  "reduce"  was  used  to  apply  to  rates 
charged  by  street  railroads  in  excess  of  five  cents  pursuant  to 
special  acts  of  the  Legislature;  but  in  any  event  it  is  entirely 
inconsistent  with  the  Public  Service  Commissions  Law  to  attempt 
to  hold  that  the  only  power  given  the  Commission  is  to  reduce 
fares  on  street  railroads  when  the  statute  particularly  imposes 
upon  it  the  duty  to  determine  the  just  and  reasonable  rates  which 
are  necessary  in  order  to  provide  a  reasonable  return  upon  the 
value  of  the  property  employed  in  the  public  service. 

We  have  not  attempted  to  discuss  the  power  of  the  Commission 
to  fix  a  just  and  reasonable  rate  provided  it  is  able  to  resolve  the 
other  legal  questions  satisfactorily,  because  the  decisions  of  the 
courts  for  many  years  have  held  over  and  over  again  that 
a  public  service  corporation  is  entitled  to  charge  rates  which  will 
furnish  a  fair  return  and  it  has  seemed  unnecessary  for  us  to 
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devote  any  time  to  the  discusaion  of  that  question.  The  courts 
are  unanimous  in  holding  that  the  fixing  of  rates  is  a  part  of  the 
police  powers  of  the  State  and  Nation,  and  that  public  service 
corporations  are  entitled  as  a  matter  of  right  to  be  permitted  to 
charge  such  rates  as  will  fairly  compensate  them  for  the  service 
rendered. 

We  have  therefore  determined  that  the  Commission  has  power 
to  grant  an  increase  in  the  rates  charged  by  the  Huntington  Rail- 
road Company  in.  the  villages  and  towns  in  which  it  operates  not- 
withstanding the  franchise  restrictions  as  to  fare  and  the  pro- 
visions of  section  181  of  the  Railroad  Law,  and  we  will  now  pro- 
ceed  to  consider  the  question  of  fact  in  this  case,  viz :  whether  the 
rates  which  the  company  is  now  charging  are  insuflScient  to  yield 
a  reasonable  average  return  upon  the  value  of  the  property 
employed  in  the  public  service. 

The  only  witness  introduced  on  behaK  of  the  petitioner  was  its 
vice-president,  Mr.  C.  L.  Addison,  who  has  been  more  or  less 
familiar  with  the  property  ever  since  it  was  acquired  by  the  Long 
Island  Railroad  Company  about  the  year  1855.  He  testified  that 
the  company  had  only  been  able  to  earn  enough  to  pay  operating 
expenses  and  taxes  in  two  of  the  last  seven  years,  viz :  in  1910  and 
1913,  and  that  the  property  had  cost  the  company  about  $576,000, 
or  approximately  $31,000  per  mile;  that  the  road  was  well  kept 
up  and  operated  as  economically  as  possible;  also  that  the  main- 
tenance charges  for  road  and  equipment  were  in  no  way  excessive. 
The  road  as  originally  constructed  was  a  horse-car  line  about  three 
miles  in  length,  located  in  and  adjacrait  to  the  village  of  Hunting- 
ton. This  portion  was  constructed  of  fifty-six-pound  rail.  The 
extensions  which  have  been  built  from  time  to  time  are  constructed 
of  seventy-pound  tee  and  seventy-three-pound  girder  rails,  the 
latter  type  being  used  in  the  villages,  in  which  some  of  the  tracks 
are  laid  in  paved  streets.  Mr.  Addison  presented  a  statement 
giving  a  rough  estimate  of  what  it  would  cost  to-day  to  build  and 
equip  the  property  which  the  company  owns,  using  as  a  basis  the 
prices  for  labor  and  material  prevailing  in  the  years  1906-1910 
inclusiva    This  amounted  to  $528,352,  made  up  as  follows: 


362 


State  Depabtment  Repobts 


[Vol.  14] 


Public  Service  Commission,  Second  District 


Track  construction $309,472 

Power  transmission  line 20,009 

Car-bams,  power  house,  substation  equipment,  etc 60,400 

Real  estate  10,000 

Car  equipment 70,000 

Engineering  and   superintendence,   contingencies,    and 

organization  expenses   58,480 


$528,352 


A  statement  filed  by  the  company  shows  that  it  has  fifteen  cars, 
of  which  eleven  are  for  the  use  of  passengers,  and  of  this  number 
five  are  large  double-truck  vestibule  cars  equipped  with  air-brakes. 
It  is  a  well  known  fact  that  the  railroad  is  operating  daily  over 
its  entire  route  and  giving  service  to  the  public 

The  following  is  an  extract  from  Exhibit  No.  4  filed  by  the 
petitioner,  showing  its  balance  sheet  as  of  June  thirtieth  for  each 
of  the  years  1910-1916  inclusive: 


BALANCE  SHEBT 


Goah 

other  current  aoaets 

Electric  railroad  fixed  capital. 
Corporate  defidt 

Totds 

LiABzuma 
Unfunded  debt   (oarrmt  lia- 

bilitiee) 

Funded  debt 

Account      amortiBation      of 

oajutal 

Capital  atook 

Totals 


Ybab  Emiubd  Jxjhe  80 


1010 


$10,479 

774 

6S5.658 

3,500 


$570,311 


512.811 
26.000 

1.500 
30.000 


$570,311 


1011 

1012 

1018 

1014 

1015 

$11,081 

285 

572,710 

6.600 

"ieii 

575.850 
17,880 

$4,533 

672 

575.850 

17,585 

$4,634 

616 

572.550 

24.300 

$4,643 

487 

570,105 

31,260 

$501,502 

520,872 
26.000 

5.721 
30.000 

$504,350 

528,582 
26,000 

10,268 
30,000 

$606,640 

520,130 
26.000 

22.510 
30,000 

$602,100 

520,447 
26.000 

26,751 
30,000 

$606,505 

520,204 
26,000 

80,800 
30,000 

$501,502 

$504,350 

$508,640 

$602,109 

$606,505 

1016 


$840 

574.253 

4ft,245 

$624,067 


538.727 
26,000 

80.840 
30,000 

$624,067 


It  will  be  observed  that  the  deficit  of  the  company  is  increasing 
gradually  each  year,  and  that  it  has  a  very  large  floating  debt 
which  represents  principally  advances  made  by  the  Long  Island 
Railroad  Company  for  the  purpose  of  enabling  the  petitioner  to 
make  extensions  and  additions  to  its  property. 
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The  following  is  an  extract  from  the  reports  of  the  company  on 
file  with  the  Commission  showing  a  summary  of  earnings  and 
expenses  of  the  corporation  for  the  years  1910^1916  inclusive: 


Tbab  EifDBD  Jm  80 


1010 

1011 

1012 

1013 

1014 

1016 

1016 


Operating 
revBnuet 


$47,652 
40,070 
51.618 
61.300 
48.155 
48.108 
43.020 


$338,840 


Operating 


$48,152 
47.228 
56.507 
47.238 
40,118 
48.871 
40,403 


$340,002 


Taxes 


$1,336 
3.800 
5,205 
2.416 
3.602 
2,668 
2,670 


$20,046 


Operating 
inoome 


$8,164 
—1.013 
—0.374 
1.645 
—4,655 
— «.431 
—0.134 


$22,708 


Depreeiar 
tion,  ways 

and 
structures 

and 
equipment 


$1,500 
4,221 
5,047 

12.251 
4.403 
4.630 
—160 


$31,011 


These  figures  are  illuminating  and  instructive  to  say  the  least. 
During  this  period  the  company  has  earned  $338,840 ;  its  oper- 
ating expenses  and  taxes  have  amounted  to  $22,798  more  than 
the  revenue,  and  so  there  is  nothing  available  for  interest  on 
bonds,  dividends  on  stocks,  reservation  for  surplus  or  contingen- 
cies, to  say  nothing  of  a  return  upon  the  value  of  the  property 
employed  in  the  public  service.  It  is  proper  to  say  that  during 
the  period  in  question  the  company  has  accrued  a  reserve  out  of  its 
operating  revenue  to  cover  depreciation  on  ways  and  structures 
and  upon  equipment  pursuant  to  its  rule  relating  thereto  on  file 
with  the  Commission.  This  practice  is  in  accordance  with  good 
railroad  operation,  and  nothing  has  been  called  to  our  attention  to 
indicate  that  the  amount  of  this  reserve  is  in  any  way  excessive. 
The  total  amount  which  has  been  accrued  to  this  account  during 
the  period  in  question  is  $31,911.  If  no  depreciation  has  been 
provided  for  during  the  period  in  question,  the  earnings  of  the 
company  available  after  the  payment  of  operating  expenses  would 
have  been  $9,113.  Certainly  no  one  will  claim  that  this  is  in  any 
respect  a  reasonable  return  upon  an  investment  in  the  public 
service  exceeding  $500,000.  As  a  matter  of  fact,  the  company 
has  not  earned  enough  in  the  past  three  years  to  pay  interest  on  its 
bonds  which  amount  to  only  $26,000.     No  dividends  have  been 
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paid  on  the  stock  in  recent  years  at  least,  even  though  it  only 
amounts  to  $30,000. 

If  the  permission  of  the  Commission  is  given  to  increase  the 
rate  of  fare  in  the  villages,  it  will  also  result  in  an  increase  of  one 
cent  in  each  of  the  existing  fare  zones,  which  are  now  six  in  num- 
ber, and  it  is  expected  that  the  increase  in  the  earnings  of  the 
company  will  be  approximately  $8,000  per  annum  for  the  entire 
line.  Even  this  increase  will  not  be  sufficient  to  provide  a  reason- 
able return  upon  the  property  of  the  company,  but  it  is  realized 
by  those  in  charge  of  its  operations  that  there  is  a  limit  beyond 
which  fares  can  not  be  raised  without  serious  detriment  to  the 
property.  It  was  stated  on  the  hearing  by  Mr.  Addison  that  in 
his  opinion  the  proposed  increase  would  not  operate  to  deter 
people  from  making  use  of  the  cars  of  the  company  to  the  same 
extent  as  at  present.  It  therefore  appears  to  us  as  though  it  had 
been  demonstrated  clearly  and  conclusively  that  the  company  is 
not  earning  a  reasonable  return  upon  the  value  of  the  property 
employed  in  the  public  service,  and  that  it  should  be  permitted  to 
file  tariffs  with  the  Commission  effecting  an  increase  in  its  fares 
in  the  villages  in  which  it  operates  from  five  to  six  cents,  effective 
on  five  days'  notice  to  the  public  and  to  the  Commission,  and  that 
such  tariffs  should  also  provide  for  an  increase  of  one  cent  in  each 
of  the  zones  in  which  the  company  now  operates,  so  that  the  fare 
between  the  termini  of  the  company  will  be  thirty-six  cents  where 
the  same  is  now  thirty  cents. 

Van  Santvooed,  Chairman  (concurring). — ^I  have  read  the 
opinions  of  my  four  associates  upon  the  legal  questions  involved 
in  these  cases  with  mingled  emotions.  Admiration  of  the  learn- 
ing and  industry  and  respect  for  the  power  of  ratiocination  dis- 
played are  linked  with  amazement  at  the  vast  amount  of  law  in 
respect  to  the  subject  accumulated  during  a  period  throughout 
which,  apparently,  the  significance  of  the  decisions  was  unappre- 
hended by  the  carrier  corporations:  while  chagrin  at  the  thought 
that  a  simple  and  concise  declaration  by  the  Legislature  as  to  its 
actual  intent  in  delegating  various  rate-making  powers  to  this 
Commission  would  have  enabled  disposition  of  these  important 
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cases  many  months  ago,  is  tempered  with  satisfaction  at  the  ulti- 
mate unanimity  of  view  on  the  part  of  this  body  as  to  its  abundant 
powers  in  the  premises  —  albeit  all  seem  moved  by  a  sense  of  duty 
to  elucidate  the  considerations  which  have  impressed  them, 
lespectively,  as  compelling  the  final  conclusion.  And  since  this 
is  a  time  especially  when  every  one  is  expected  "  to  do  his  bit/* 
at  the  risk  of  being  accused  of  heaping  Pelion  upon  Ossa —  mind- 
ful even  of  the  greater  danger  of  inspiring  some  cynical  Corpora- 
tion Coimsel  to  observe,  "  Methinks  they  do  protest  too  much  *' — 
I  modestly  contribute  a  brief  expression  of  my  own  views,  if  only 
to  Accentuate  the  fact  that  from  whatsoever  point  the  subject  is 
approached,  the  conclusions  arrived  at  by  Commissioner  Carr, 
who  has  written  the  opinion  in  the  case,  are  inevitable. 

Until  the  decision  of  the  Court  of  Appeals  in  the  Ulster  & 
Delaware  Case,  218  N.  T.  682,  I  was  firmly  of  opinion  that  this 
Commission  was  not  empowered  to  authorize  a  railroad  corpora- 
tion to  increase  its  fares  beyond  a  maximum  which  had  been 
fixed  by  statute  or  by  legislative  charter.  And  the  views  of  this 
Commission,  as  expressed  in  the  prevailing  opinion  in  the  case 
referred  to  (P.  S.  C,  2  N.  Y.  Reports,  Vol.  IV,  p.  635),  were 
that  although  the  Legislature  properly  might  and  as  we  even  had 
the  temerity  to  urge  properly  (mght  to  clothe  this  body  with 
unlimited  authority  to  regulate  all  public  service  rates,  within  the 
recognized  rules  of  law  and  statutory  provisions,  it  had  not  done 
so.  But  our  reasoning  in  the  premises  has  been  declared  unsound 
by  both  the  Appellate  Division  and  the  court  of  last  resort, 
although  the  decision  of  the  Appellate  Division  was  limited  as  to 
its  scope  to  cases  of  reduced  rate  fares  and  it  was  expressly 
declared  that  the  decision  was  not  addressed  to  the  question  of  the 
authority  of  the  Commission  to  permit  ordinary  rates  of  fare  to  be 
increased  beyond  a  statutory  maximum.  Said  the  court:  *'We 
are  simply  dealing  with  the  question  of  reduced  rates,  to  which 
those  words  (referring  to  the  suggested  restriction  of  the  powers 
of  the  Commission  to  the  reducing  of  railroad  rates  below  a  statu- 
tory maximum)  clearly  do  not  apply.  I  think  that  one  of  the 
purposes  of  said  sections  49  and  33  of  the  Public  Service  Com- 
missions Law  was  to  place  the  question  of  rate-fixing,  so  far  as 


36G  State  Depaktmbnt  REroRxs 


[Vol.  14]  Public  Servioe  Commission,  Second  District 


reduced  rates  at  least  are  concerned,  within  the  power  of  the  Com- 
mission and  to  give  it  jurisdiction  to  act  without  statutory  limita- 
tion or  restraint."  People  ex  rel.  U.  &  D.  E.  B.  Co.  v.  P.  S.  C, 
171  App.  Div.  607-611. 

I  believe  that  the  spirit  of  the  determination  in  the  Ulster  & 
Delaware  Case  plainly  indicates  prevailing  judicial  conclusion 
that  the  Legislature  has  conferred  upon  this  body  the  broadest 
authority  to  r^ulate  all  railroad  rates.     In  fact,  a  painstaking 
study  of  the  opinions  handed  down  by  the  Appellate  Division  in 
the  case  referred  to  (I  shall  always  lament  the  failure  of  the 
Court  of  Appeals  to  formulate  its  differences  of  opinion  on  the 
subject)  leads  me  to  doubt  whether  under  all  the  facts,  and  par- 
ticularly the  circimistances  as  to  l^slative  intent  (to  which  atten- 
tion was  invited  by  counsel  for  the  Commission  in  his  brief :  see 
dissenting  opinion  of  Presiding  Justice  Kellogg,  171  App.  Div. 
607,  616),  the  reasoning  of  the  prevailing  opinion  in  that  case 
could  be  assuredly  sustained  if  the  powers  of  the  Commission  to 
permit  an  increase  over  statutory  maximum  fares  should  be  cate- 
gorically limited  to  "  reduced  rate  "  fares.    For  this  reason,  when 
a  carrier  within  the  well-recognized  rules  of  law  and  the  require- 
ments of  section  49  of  the  Public  Service  Commissions  Law  (as  to 
reasonable  average  return  upon  the  value  of  the  property  used  in 
the  public  service,  etc),  appears  to  be  clearly  entitled  to  increase 
its  fares  in  order  to  earn  a  living,  this  Conmiissian  would  not  be 
justified  in  declining  jurisdiction  merely  because  of  the  qualifying 
language  used  by  the  Appellate  Division  in  its  said  opinion- 
While  I  have  found  more  difficulty  with  the  question  where,  if 
this  Commission  is  to  grant  relief,  it  is  a  franchise  restriction  or 
condition  instead  of  an  ordinary  legislative  act  which  must  be 
overriden,  I  am  convinced  that  even  under  such  circumstances  it  is 
quite  as  incumbent  upon  us  to  assume  jurisdiction.     As  pointed 
out  by  Commissioner  Carr  in  his  learned  and  exhausting  brief  — 
fortified  by  the  decisions  referred  to  by  Commissioner  Barhite — 
it  is  and  always  must  be  the  Legislature  which  exercises  final 
authority  in  regulating  rates  and  fares;  and  authority  delegated 
to  a  municipality  to  exercise  this  purely  legislative  function  must 
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be  considered  as  forever  subject  to  recall  or  modification  by  the 
final  law  making  power.  The  legislative  right  to  delegate  this 
power  has  been  authoritatively  declared  in  the  Saratoga  Gas 
Company  Case,  191  N.  Y.  123.  I  wish  I  might  agree  with  Com- 
missioner Emmet  in  his  unreserved  conclusion  that  "  when  the 
Legislature  enacted  the  Public  Service  Commissions  Law  the 
intention  was  to  delegate  all  its  inherent  powers  in  respect  of 
rate  regulation  to  these  newly  created  regulatory  agencies  [the 
Public  Service  Commissions  of  this  State],  That  was  the  chief 
reason,  as  I  have  always  understood,  for  the  creation  of  the  Pub- 
lic Service  Commissions."  [Concurring  opinion  herein.]  While 
that  indeed  may  have  been  the  chief  justification  for  the  enact- 
ment of  the  Public  Service  Commissions  Law,  if  such  actually 
was  the  moving  spirit  of  the  legislation,  the  law  making  body 
was  singularly  remiss  and  careless  in  framing  the  act.  The  fact 
that  for  years  the  ablest  corporation  lawyers  have  at  least  failed 
to  apprehend  that  this  Commission  has  been  clothed  with  powers 
to  authorize  an  increase  of  railroad  fares  in  disr^ard  of  a  statu- 
tory maximum ;  that  a  bare  majority  of  this  Commission  of  five 
lawyers  recently  decided  that  it  had  no  such  authority,  and  that  a 
bare  majority  of  the  able  judges  of  the  Appellate  Division  and  the 
Court  of  Appeals,  respectively,  held  to  the  contrary ;  and,  finally, 
that  in  respect  of  gas  and  electric  light  rates  an  eminent  former 
justice  of  the  highest  tribunal  in  the  land,  himself  indeed  magna 
pars  in  the  original  enactment  of  this  very  Public  Service  Com- 
missions Law,  has  recently  declared  that  the  Commissions  have 
no  such  power  —  all  of  these  circumstances  would  seem  to  indi- 
cate the  existence  of  at  least  a  microscopical  element  of  doubt  as 
to  the  suggested  legislative  intent.  In  passing  one  might  be  per- 
mitted to  wonder  why  the  Commissions  should  have  been 
entrusted  with  these  broad  powers  in  cases  of  railroad  rates,  and 
the  authority  expressly  withheld  in  cases  of  gas  or  electric  light 
rates.  Such  a  manifest  discrimination  against  the  lighting  com- 
panies does  not  indicate  that  devotion  to  the  ideal  which  is  sup- 
posed to  reign  supreme  in  the  legislative  breast.  In  fine,  while  as 
already  observed,  all  are  in  accord  that  the  Legislature  properly 
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should  (we  need  not  hesitate  to  dogmatize  now  that  Ihe  Investi- 
gating Oommittee  has  concluded  its  labors)  have  embellished  this 
Commission  with  comprehensive  powers  in  the  premises,  in  the 
matter  of  expressing  its  actual  intent  I  think  it  must  be  conceded 
that  the  lawmakers  have  been  somewhat  coy.  But  the  courts  have 
found  am  implied  decoration,  of  su£Scient  substance  to  invest  us 
with  authority;  and  the  wisdom  of  our  ancestors  is  embodied  in 
the  maxim  that  when  the  Judges  shall  have  spoken  the  law  is  to 
be  deemed  unrolled. 

^Nevertheless,  upon  the  question  of  jurisdiction  in  such  cases, 
where  franchise  restrictions  or  conditions  would,  if  deemed  con- 
trolling, prevent  aflSrmative  action  by  this  body,  I  am  moved  by 
the  same  couBiderations  which  have  lead  me  to  disregard  the 
alleged  limitation  of  the  Ulster  and  Delaware  decision  to  a  single 
form  of  passenger  fares :  that  the  manifest  spirit  of  the  courts  is 
to  consider  that  the  L^slature  has  intended  to  confer  upon  the 
Commissions  these  broad  powers  of  unrestricted  rate  regulation 
— to  be  exercised  of  course  within  the  well-recognized  rules  of  law 
and  the  specified  statutory  limits  as  to  method,  etc 

But  while  I  can  not  evade  this  conclusion,  I  must  confess  — 
and  it  is  mainly  to  create  an  opportunity  to  make  the  confession 
that  I  have  embarked  upon  this  little  dissertation  —  I  protest  that 
it  is  a  shock  to  be  told  that  a  contract  as  to  rates  of  transportation, 
solemnly  entered  into  between  a  carrier  and  a  municipality  and 
deliberately  accepted  by  the  former  as  a  consideration  exacted  for 
its  right  to  exist  at  all  (always  bearing  in  mind  that  under  the 
Constitution  no  power  on  earth  can  compel  a  municipality  to  give 
the  consent  involved  against  its  will),  is  absolutely  void.  The 
prancing  spirits  of  our  Dean  of  the  Faculty  (Commissioner 
Irvine)  apparently  have  been  subjected  to  the  same  moral  and 
mental  concussion,  although  with  customary  philosophy  and  adap- 
tability he  has  speedily  adjusted  himself  to  the  new  sensations. 
And  while  Commissioner  Emmet  seems  to  have  escaped  the  full 
measure  of  the  upheaval  involved  under  the  pathological  defini- 
tion of  "shock" —  that  strictly  erethismic  jolt  in  which  the  subject 
suffers  from  both  excessive  emotional  and  functional  disturbance 
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— ^manifeBt  symptomg  of  nerve  perturbation  appear  in  his  discus- 
sion of  the  circumstanceB  under  which  alone^  as  he  concludes,  may 
the  Commission  properly  approve  increased  rates  where  rate  agree- 
ments between  the  parties  (railroad  and  municipality)  were  sup- 
posed, when  made,  to  be  absolutely  binding. 

It  seems  to  be  generally  understood  that  under  the  decision  of 
the  Appellate  Division  in  the  New  York  &  North  Shore  Traction 
Company  Case,  176  App.  Div.  869,  when  consent  of  the  munici- 
pal authorities  to  the  establishment  of  a  railroad  is  conditioned 
upon  a  maximum  fare  being  observed  by  the  carrier  the  condition 
is  unconstitutional  and  hence  absolutely  void.  Now,  to  hold  that 
a  corporation  is  not  irrevocably  bound  by  its  unconditional  prom- 
ise made  in  consideration  of  a  valuable  grant  to  it,  is  to  my  mind 
neither  proper,  politic  nor  moral:  but  in  these  cases  it  is  mani- 
festly the  law  —  with  which  propriety,  public  policy  and  even 
morality  are  not  invariably  or  necessarily  synonymous,  the  aca- 
demic observations  of  many  eminent  moralists  to  the  contrary  not- 
withstanding. But  at  least  let  us  not  exact  sacrifice  of  our  con- 
ceptions of  abstract  right  and  wrong  to  any  greater  extent  than 
absolutely  demanded  by  the  occasional  failure  of  municipal  law 
to  precisely  align  itself  with  moral' law.  And  I  for  one  prefer  to 
follow  the  intimation  —  if  not  actually  the  determination  of  the 
Court  of  Appeals  that  such  conditions  are  legal,  and  are  binding 
unless  and  until  modified  or  abrogated  by  consent  of  the  parties  or 
by  a  higher  power  —  if  only  because  that  conclusion  is  more  con- 
sistent with  ideas  of  commonplace  corporate  morality  than  the 
one  first  above  suggested.  In  P.  S.  Com.  v.  Westchester  St.  R.  R 
Co.  206  N.  Y.  209,  the  court  says :  **  The  decision  in  this  pro- 
ceeding affirms  the  obligation  of  the  appellant  to  carry  passengers 
on  a  continuous  passage  between  the  village  of  White  Plains  and 
the  steamboat  landing,  so  called,  in  the  village  of  Mamaroneck  for 
a  single  fare  of  five  cents.  ♦  *  ♦  When  the  village  granted 
appellant's  predecessor  an  extension  of  its  franchise  it  had  the 
right  as  a  consideration  therefor  to  exact  suitable  conditions  and 
agreements  from  the  company  in  the  interest  of  its  inhabitants. 

There  is  no  doubt  that  the  rate  of  fare  to  be  charged  to  and  from 
State  Deft.  Kept. — ^Vol.  14        24 
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points  in  the  village  was  a  matter  of  such  municipal  and  public 
interest  that  the  municipal  authorities  might  bargain  with  refer- 
ence thereto.  Therefore  the  grant  of  the  new  franchise  on  the 
condition  and  consideration,  amongst  others,  of  a  fivenjent  fare 
between  the  points  now  involved  and  the  acceptance  by  the  com- 
pany thereof  and  its  agreement  to  observe  all  the  '  conditions^ 
regulations  and  restrictions '  thereof,  made  a  valid  contract/' 

It  is  argued  with  some  plausibility  that  this  was  not  a  rate  case 
and  that  the  determination  of  the  court  was  addressed  merely  to 
the  question  of  a  remedy  and  accordingly  is  not  to  be  regarded  as 
conflicting  with  the  doctrine  apparently  enunciated  in  the  North 
Shore  case,  supra,  I  am  not  able  to  accept  this  suggestion.  The 
pronunciamento  of  Judge  Hiscock  in  the  Westchester  case,  in 
which  all  of  his  associates  concurred,  is  expressly  and  unquali- 
fiedly to  the  effect  that  a  rate  of  fare  condition  in  a  municipal 
consent  to  the  establishment  of  a  street  railroad  constitutes  a 
valid  contract;  and  while  some  poet  of  excessive  imagination  has 
suggested  that  language  was  given  man  to  enable  him  to  conceal 
his  thoughts,  I  can  not  believe  that  this  express  and  positive 
formulation  by  the  Court  of  Appeals  was  intended  by  it  to  be 
taken  otherwise  than  in  its  precise  verbal  significance.  And  while 
it  is  true  that  the  question  before  the  court  was  substantially  one 
of  remedy,  the  vital  fact  remains  that  the  court  of  last  resort 
deliberately  gave  consideration  to  the  question  as  to  how  the  con- 
ditions of  the  five-cent  franchise  involved  in  the  case  should  be 
enforced  —  whereas  if  it  had  found  that  such  conditions  were 
void  ai  initio,  there  would  have  remained  no  question  as  to  the 
method  of  enforcement.  Of  course  it  is  to  be  freely  admitted 
that  the  Westchester  case  did  not  determine^  and  was  not  intended 
to  imply,  that  rate  conditions  imposed  by  a  municipality  under 
the  circumstances  mentioned  not  only  are  valid  but  are  perpetual 
unless  and  until  modified  or  abrogated  by  mutual  consent.  But  I 
think  it  did  imply  that  until  modified  or  abrogated  either  by 
mutual  consent  or  by  the  exercise  of  the  legislative  function  such 
conditions  must  be  considered  as  in  the  nature  of  a  valid  contract 
and  legally  controlling.    To  the  same  effect  is  the  case  of  Willcox 
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V.  Richmond  Light  &  Railroad  Co.,  142  App.  Div.  44,  affinned 
without  opinion  by  the  Court  of  Appeals  Interpreted  in  this 
way  these  and  all  similar  decisions  may  be  brought  into  harmony 
with  the  result,  if  not  actually  with  the  precise  reasoning  in  the 
!Nbrth  Shore  case.  And  I  believe  that  upon  reflection  this  con- 
clusion is  bound  to  receive  the  larger  measure  of  commendation. 
Because  if  these  contract  and  franchise  restrictions  as  to  rates 
are  considered  void  as  being  against  public  policy  because  of  the 
inherent  possibility  that  some  day  they  may  incidentally  result 
either  in  bankruptcy  of  the  enterprise  or  serious  impairment  of 
the  service,  to  the  resultant  loss  or  disadvantage  of  the  public,  why 
should  not  the  same  reasoning  apply  to  service  contracts  between 
lighting  companies  and  municipalities  —  or,  for  that  matter, 
between  such  corporations  and  their  large  consumers  —  or  such 
corporations  inter  sef  If  a  municipality  formally  executes  a 
contract  with  a  lighting  company  whereby  the  latter  agrees  to 
furnish  and  the  former  to  pay  for  so  many  street  lamps,  during  so 
many  hours  per  night,  for  a  period  of  so  many  years,  at  so  much 
per  lamp,  is  the  contract  actually  void  for  the  reason  stated  in 
the  North  Shore  case  —  to  be  so  declared  either  at  the  instance  of 
the  city  when  the  municipal  treasury  may  have  been  abnormally 
depleted  by  exti:avagant  expenditures  in  entertaining  the  New 
York  State  Conference  of  mayors,  or  at  that  of  the  lighting  com- 
pany when  it  appears  no  longer  practicable  to  wring  from  its  long 
suffering  patrons  an  extravagant  return  upon  its  hypothetical 
capital?  And  what  would  become  of  the  many  controversies 
before  this  Commission  which  have  been  disposed  of  upon  the 
precise  basis  of  just  such  an  agreement  as  to  rates  between  public 
service  corporation  and  complaining  municipality?  Can  it  be 
that  a  r^ulatory  body  acquits  itself  of  its  duty  to  compel  observ- 
ance of  the  law  by  corporations  subject  to  its  jurisdiction  through 
deliberate  approval,  under  a  formal  order,  of  the  making  of  an 
absolutely  illegal  contract  forbidden  by  the  Constitution  of  the 
State  ? 

Perhaps  it  may  not  be  out  of  place  to  note  that  even  in  the  case 
of  a  franchise  stipulation  limiting  rates  between  a  corporation 
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and  the  supreme  law  making  power  itself,  there  has  not  heen 
wanting  eminent  disapproval  of  an  abrogation  of  the  rate  condi- 
tion when  not  effected  by  mutual  consent.  That  man  of  rugged 
common  sense,  who  some  thirty-five  years  ago  stopped  over  at  the 
Executive  Mansion  on  his  way  to  the  White  House,  vetoed  a  bill 
of  the  New  York  State  Legislature  which  designed  to  r^ulate 
fares  on  elevated  railroads  in  New  York  city  in  disregard  of  the 
provisions  of  previous  statutes,  on  the  ground  that  the  corpora- 
tion was  entitled  to  the  protection  of  the  Constitution  of  the 
United  States,  which  prohibits  the  passage  of  a  law  by  any  State 
impairing  the  obligation  of  contracts.  Public  Papers  of  Grover 
Cleveland,  1883,  p.  40.  "Veto  of  Assembly  Bill  58,  to  r^ulate 
fares  on  elevated  railroads  in  New  York  city." 

But  that  was  an  exceptional  case,  and  I  think  we  must  all 
accept  not  only  the  existence  but  as  well  the  wisdom  and  vitima 
ratio  of  the  general  principle  that  in  respect  of  rates  charged  by 
corporations  which  serve  the  public  under  either  a  general  or 
special  charter,  there  is  always  a  reserve  power  in  the  Legislature 
to  authorize  the  exaction  of  a  "living  fare"  without  r^ard  to 
either  the  original  imposition  upon  or  the  voluntary  acceptance 
by  the  corporation  of  a  lesser  maximum  fare,  which  time  may 
prove  will  not  permit  it  to  serve  the  public  other  than  at  a  con- 
tinuing loss.  And  accordingly  I  rest  my  concurrence  in  the 
present  determination  by  the  Commission  upon  the  proposition 
that  these  particular  franchise  restrictions,  contracts  or  agree- 
ments as  to  rates  to  be  charged  by  street  railroad  corporations  are 
neither  void  ab  initio  nor  of  perpetual  force,  but  are  to  be  con- 
sidered as  voidable  either  by  mutual  agreement  between  the  par- 
ties, or  by  act  of  the  Legislature,  or  by  the  Public  Service  Com- 
mission proceeding  with  due  r^ard  to  the  prescribed  circum- 
stances under  which  its  authority  to  thus  regulate  has  been 
conferred. 

Emmet,  Commissioner  (concurring). —  I  am  well  satisfied  with 
Mr.  Carr's  and  Judge  Barhite's  reasoning — and  indeed  with 
that  of  all  my  colleagues  —  upon  the  question  of  the  Legislature's 
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rigjit  to  approve  of  increases  in  fares  upon  street  railroads  which 
are  operating  in  New  York  state*  under  franchises  fixing  five 
cents  as  the  maximum  rate  to  be  charged,  and  of  its  right,  also,  to 
del^ate  this  authority  to  bodies  like  the  present  Public  Service 
Commissions  which  were  created  for  the  purpose  of  passing  upon 
rate  questions  in  a  supposedly  expert  manner.  When  it  enacted 
the  Public  Service  Commissions  Law  the  L^islature's  intention, 
I  think,  was  to  delegate  all  its  inherent  powers  in  respect  to  rate 
regulation  to  these  newly  created  regulatory  agencies  of  the  State. 
That  was  the  chief  reason,  as  I  have  always  understood,  for  the 
creation  of  the  Public  Service  Commissions.  My  views  on  this 
point  were  expressed  at  some  length  in  an  opinion  which  I  wrote 
in  connection  with  an  application  made  two  years  ago  by  the 
Ulster  and  Delaware  Railroad  Company  for  leave  to  increase  its 
mileage  rates,  and  it  is  unnecessary  that  I  should  repeat  them 
here. 

If  the  disposition  we  are  making  of  this  case  shall  be  held  upon 
appeal  to  be  a  lawful  one,  it  will  follow,  I  suppose  —  and  with 
efficient  state  regulation  of  rates  it  certainly  ought  follow  —  that 
conditions  of  the  kind  we  are  here  considering,  fixing  the  fares 
which  shall  be  charged,  will  no  longer  be  written  into  street  rail- 
road franchises.  Only  on  the  theory,  which  we  now  hold  to  be  a 
mistaken  one,  that  these  conditions  remain  absolutely  binding 
upon  both  parties  unless  abrogated  or  modified  by  mutual  agree- 
ment, have  they  been  placed  there  in  the  past.  But  there  are 
other  conditions  besides  those  relating  to  fares  which  though  logi- 
cally in  the  same  category  as  fare  conditions  so  far  as  the  power 
of  this  Commission  over  them  is  concerned,  will  doubtless  con- 
tinue to  be  subjects  of  negotiation,  back  and  forth,  between  fran- 
chise seekers  and  the  public  authorities.  It  is  to  be  hoped  that 
our  decision  in  this  matter  will  not  be  taken  as  an  indication  that, 
in  respect  to  matters  which  may  properly  be  bargained  about  in 
connection  with  the  granting  of  a  franchise,  the  Commission  has 
in  anywise  lost  faith  in  the  time-honored  rule  that  a  bargain  is  a 
bargain,  even  when  one  of  the  contracting  parties  happens  to  be  a 
public  utilities  company.     It  would  be  unfortunate  if  promoters 
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of  new  enterprises  should  feel  that  hereafter  when  seeking  fran- 
chises they  may  safely  agree  to  almost  anything  that  is  asked  of 
them  by  local  boards,  without  any  real  intention  on  their  part  of 
carrying  out  these  agreements  if  they  can  induce  this  Commis^ 
sion  to  relieve  them  of  their  obligations  upon  the  mere  showing 
that  their  profits  have  not  been  quite  as  large  as  they  really  ought 
to  have  been. 

However  complete  the  Commission's  jurisdiction  may  be,  it 
seems  to  me  that  in  cases  where  we  are  asked  to  set  aside  franchise 
conditions  that  have  previously  been  accepted  by  the  applicant, 
our  first  duty  is  to  the  public,  and  it  would  in  my  opinion  be  a 
violation  of  this  duty  for  the  Commission  to  use  its  powers  prim- 
arily or  exclusively  for  the  relief  of  private  investors  who  volun- 
tarily accepted  stiff  conditions  in  order  that  they  might  go  into  a 
business  from  which  they  expected  to  derive  large  profits,  and 
who  have  since  suffered  some  disappointment  in  their  original 
expectations.  In  cases  which  involve  the  nullification  of  rate 
agreements  that  were  supposed,  when  they  were  made,  to  be  abso- 
lutely binding  on  both  parties,  I  think  it  must  appear  that  sub- 
stantial benefits  will  result  to  the  public  from  the  granting  of  the 
relief  that  is  sought  —  or,  rather,  that  substantial  injury  will  be 
suffered  by  the  public  if  relief  is  withheld  —  before  we  can  act 
favorably  on  these  applications  against  the  protest  of  one  of  the 
parties  to  the  bargain. 

In  the  present  case  I  think  that  the  public  interest  will  suffer 
if  the  applicant  is  not  allowed  to  charge  slightly  more  than  it  is 
now  charging  for  the  service  it  renders.  The  Huntington  Rail- 
road Company  is  not  even  earning  operating  expenses,  let  alone  a 
fair  return  to  its  stockholders.  Ordinary  business  prudence  would 
suggest  that  if  this  condition  is  to  be  allowed  to  drag  on  for  any 
length  of  time  the  property  might  better,  from  the  standpoint  of 
its  owners,  be  abandoned  entirely,  or  the  service  at  least  be  drasti- 
cally cut  down  until  the  bad  times  have  ended.  It  would  cer- 
tainly not  be  in  the  interest  of  the  public  that  either  of  these 
things  should  happen.  I  have  no  doubt  that  in  the  case  of  the 
Huntington  Railroad  one  or  the  other  of  them  wUl  happen  unless 
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the  veiy  moderate  measure  of  relief  here  asked  for  is  allowed.  Nor 
in  such  a  case  as  this  can  relief  he  long  withheld.  If  it  conld  be^ 
I  might  favor  some  other  method  of  dealing  with  the  situation 
than  the  one  to  which  we  are  now  giving  our  approval.  There  is 
much  to  be  said,  for  instance,  in  favor  of  the  idea  that  instead  of 
being  permitted  to  raise  their  fares,  street  railroads  should  be 
exempted  from  certain  forms  of  taxation  to  which  they  are  now 
subject,  and  which  have  so  multiplied  in  recent  years  as  to  con- 
stitute today  a  very  serious  barrier  to  profitable  operation  and 
therefore  to  the  maintenance  of  the  kind  of  service  that  the  public 
is  entitled  to  receive.  But  of  course  it  would  be  entirely  beyond 
the  power  of  this  Commission  to  grant  relief  along  such  lines.  If 
the  system  of  taxing  public  utility  companies  is  to  be  changed,  it 
must  be  done  by  the  Legislature,  and  under  the  most  favorable 
circumstances  it  would  take  a  long  time  to  carry  any  important 
2hanges  through.  In  the  meantime,  under  the  abnormal  condi- 
tions of  today,  many  a  small  street  railroad  system  in  New  York 
state  is  facing  ruin,  and  if  ruin  overtakes  these  companies  the 
public  will  suffer  quite  as  much  in  bad  service  as  the  owners  of  the 
enterprise  will  in  loss  of  money.  In  other  words,  I  believe  it  to 
be  as  much  in  the  public  interest  as  in  that  of  the  owners  of  the 
property,  that  an  application  like  this  should  be  granted  —  if  we 
have  the  power  to  grant  it,  as  I  think  we  have.  For  that  reason, 
and  only  for  that  reason,  I  am  voting  for  the  order  in  this  case. 

Irvine,  Commissioner  (concurring). —  I  concur  in  the  conclu- 
sions stated  by  Commissioner  Carr  as  to  legal  questions  involved  in 
this  case,  and,  in  the  light  of  recent  decisions,  I  concur  sub- 
stantially in  the  reasoning  whereby  he  reaches  those  conclusions. 
I  also  concur  in  his  findings  and  conclusions  relating  to  the  facts 
of  the  case.  I  desire,  however,  to  express  briefly  my  individual 
views  upon  the  two  large  legal  questions  involved. 

Prior  to  the  decision  of  People  ex  rel.  U.  &  D.  R.  R.  Co.  v. 
Public  Service  Commission,  171  App.  Div.  607 ;  affd.,  218  TT.  T. 
643,  I  was  of  the  opinion  that  the  Legislature  had  not  delegated 
to  the  Commission  the  power  to  permit  rates  to  be  increased  to 


376  State  Dbpaetmekt  Reports 


[Vol.  14]  Public  Sendoe  CommisBion^  Second  District 

an  amount  in  excess  of  a  maximum  rate  fixed  by  statute,  except 
in  cases  where  the  statutory  rate  was  confiscatory  and  the  statute, 
therefore,  void  and  of  no  compelling  force  upon  any  body  or 
individual.  While  it  is  true  that  the  opinion  of  Justice  Cochrane 
in  the  Appellate  Division  in  the  case  just  cited,  upon  which  the 
aflSrmance  by  the  Court  of  Appeals  was  based,  carefully  restricts 
the  effect  of  the  decision  to  the  statute  then  under  consideration, 
the  reasoning  of  the  opinion  applies  with  equal  force  to  section 
181  of  the  Kailroad  Law  —  indeed,  I  believe  it  applies  with 
greater  force.  The  rate-fixing  statute  there  under  consideration 
(Kailroad  Law,  §  60)  contained  no  qualifying  words  indicating 
a  controlling  power  by  the  Commission.  Section  181  here  under 
consideration  provides  "  The  legislature  expressly  reserves  the 
right  to  r^ulate  and  reduce  the  rate  of  fare  on  any  railroad  con- 
structed and  operated  wholly  or  in  part  under  such  chapter  or 
under  the  provisions  of  this  article ;  and  the  Public  Service  Com- 
mission shall  possess  the  same  power,  to  be  exercised  as  prescribed 
in  the  Public  Service  Commissions  Law."  In  answer  to  the 
argument  that  the  use  of  the  word  "  reduce "  implies  an  inter- 
diction of  the  right  to  increase,  it  is  sufficient  to  say  that  if  re- 
ductions alone  were  in  contemplation,  the  word  "  r^ulate  "  would 
be  imnecessary.  Its  use  instead  of  the  use  of  the  word  "in- 
crease "  may  have  been  one  of  those  euphemisms  which,  un- 
fortunately, sometimes  creep  into  legislation  for  a  more  or  less 
obvious  purpose.  This  power  to  regulate  and  reduce  is  to  be 
exercised  as  prescribed  in  the  Public  Service  Commissions  Law, 
and  the  Public  Service  Commissions  Law  has,  for  some  years, 
contained  an  express  provision  for  permitting  an  increase  of  rates 
under  certain  circumstances.  This  is  the  later  expression  of  the 
legislative  will. 

In  the  Ulster  and  Delaware  case,  the  Commission  and  the 
Court  were  dealing  with  the  price  of  mileage  books  —  a  single 
and  a  subordinate  source  of  the  revenue  of  a  steam  railroad.  In 
this  case  we  are  dealing  with  fares  on  street  railroads — the  only 
substantial  source  of  income.  A  rate  fixed  so  low  as  not  to  yield 
a  fair  return  upon  the  value  of  the  property  invested  is  confisca- 
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toiy.  Smyth  v.  Ames,  169  U.  S.  466,  and  many  other  cases. 
In  Smyth  v.  Ames,  the  decree  affirmed  provided  that  the  appel- 
lants might,  "  when  the  circumstances  have  changed  so  that  the 
rates  fixed  in  the  said  act  of  1893  shall  yield  to  the  said  com- 
panies reasonable  compensation  for  the  purposes  aforesaid,  apply 
to  the  court  for  a  further  order  in  that  bdialf."  In  other  words, 
the  court  there  recognized  that  such  a  statute  might  be  confisca- 
tory and  void  under  certain  conditions .  of  business,  but  that  the 
rates  fixed  thereby  might  become  compensatory  and  the  statute 
valid  from  changed  conditions.  The  reverse  must  be  true ;  that 
such  a  statute  may  be  valid  when  enacted  and  under  conditions 
then  existing,  but  may  become  non-compensatory  and  therefore 
void  under  changed  conditions.  Ordinarily,  in  such  cases,  appeal 
has  been  made  to  the  L^slature  or  to  the  courts  for  relief,  but 
the  power  of  the  Legislature  in  that  respect  has  been  delegated  to 
this  ConmGiission  and  should  be  exercised  in  a  proper  case. 

Upon  the  other  question,  that  is  to  say,  the  power  of  the  Com- 
mission to  interfere  under  any  circumstances  with  a  rate  of  fare 
imposed  by  a  municipality  as  a  condition  for  granting  a  fran- 
chise, or  by  formal  contract  between  the  municipality  and  a  street 
railroad  corporation,  my  personal  views  were  expressed  in  an 
Opinion  of  the  Commission  in  Matter  of  the  Application  of  the 
New  York  &  North  Shore  Traction  Company,  4  P.  S.  C.  2d 
Dist.  587.  I  then  thought  that  the  constitutional  inhibition 
against  the  construction  of  a  street  railroad,  without  a  consent 
of  the  municipality,  conferred  upon  the  municipality  power  to 
exact,  as  a  condition  to  granting  that  consent,  a  stipulation  as 
to  the  fares  to  be  charged.  My  opinion  in  that  respect  suffered 
a  shock  by  the  decision  of  the  Appellate  Division  in  the  same  case, 
annulling  the  order  of  the  Commission.  People  ex  rel.  New  York 
&  North  Shore  Traction  Company  v.  Public  Service  Commisr- 
sion,  175  App.  Div.  869.  This  case  is  directly  in  point,  and  is 
the  decision  of  the  court  that  has  the  direct  power  of  review, 
so  far  as  review  is  permitted,  of  the  orders  of  this  Commission. 
I  believe  the  Commission  is  bound  by  its  authority  until  it  is 
reversed  by  the  Court  of  Appeals,  or  unless  the  Court  of  Appeals 
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has  manifestly  and  beyond  question  decided  to  the  contrary.  I 
have  little  to  add  to  Commissioner  Can's  discussion  of  the  cases 
in  the  Court  of  Appeals,  relied  upon  by  those  who  have  argued 
the  question  before  the  Commission  as  having  the  effect  of  laying 
down  a  rule  contrary  to  that  in  the  New  York  and  North  Shore 
case.  The  principal  case  of  this  character  is  Public  Service 
Commission  v.  Westchester  Street  R  R.  Co.,  206  N.  Y.  209. 
There  is  language  in  the  opinion  in  that  case  inconsistent  with 
certain  language  in  the  opinion  of  the  New  York  and  North 
Shore  case,  but  the  conclusions  reached  are  not  inconsistent  I 
am  led  to  the  belief  that  the  present  law  of  the  State  is  that, 
while  a  municipal  corporation  may  bargain  as  to  fares  in  negotiat- 
ing or  granting  its  consent  to  construction  and  operation,  the 
result  of  such  a  bargain  is  merely  a  contract  between  the  parties 
thereto,  subject  to  be  modified  or  annulled  by  the  State  in  the 
exercise  of  its  police  power.  The  police  power  in  that  respect  has 
been  del^ated  to  the  Commission.  The  Westchester  case  was 
not  a  rate  case;  the  Commission  had  not  exercised  its  power  to 
interfere  with  the  contract,  but  on  the  contrary  was  in  court  seek- 
ing the  enforcement  of  the  contract.  The  language  referred  to  in 
the  opinion  as  establishing  the  binding  force  of  such  a  contract 
was  used  in  connection  with  this  state  of  facts,  and  it  can  not  be 
inferred  from  the  decision  in  the  case,  or  from  any  language  in 
the  opinion,  that  the  constitutional  provision  requiring  munici- 
pal consent  operates  to  transfer  to  the  municipality  the  exer- 
cise of  the  sovereign  power,  or  that  it  divests  the  Legislature 
of  the  exercise  of  such  power.  If  the  L^islature  possesses  the 
power,  it  has  delegated  it  to  the  Commission,  and  the  Commis- 
sion should  exercise  it  in  the  way  either  of  increases  or  reductions 
in  rates  when  the  public  interest  so  requires. 

Babhite,  Commissioner  (concurring). —  There  seems  to  be  a 
widely  spread  misapprehension  as  to  the  powers  of  the  Public 
Service  Commission  in  this  case  and  in  the  various  other  applica- 
tions by  the  street  railway  companies  of  the  State  for  permission 
to  increase  their  rates  of  fare.  The  common  thought  is  apparently 
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that  the  fate  of  the  demanded  increase  depends  entirely  upon  the 
discretion  of  the  Commission  —  that  the  action  of  that  body 
must  rest  upon  its  good  sense  and  nothing  more.  No  conception 
of  the  duty  of  the  Commission  can  be  more  erroneous.  The 
statutes  of  the  State  and  the  decisions  of  the  courts  prescribe 
the  conditions  which  must  exist  to  entitle  a  railway  company  to 
an  increase  in  its  rate  of  fare.  If  the  prescribed  conditions  are 
present,  the  company  has  the  absolute  right  to  an  increasa  If 
they  are  not  present,  it  has  no  such  right.  Within  the  lines  made 
by  the  statutes  and  the  courts  the  Commission  must  do  its  work, 
and  its  function  is  to  determine,  not  whether  as  a  matter  of 
justice  the  company  ought  to  receive  a  larger  income,  but  whether 
under  the  law  and  the  facts  as  presented  the  company,  as  a  matter 
of  legal  right,  must  receive  permission  to  charge  an  increased  rate 
of  fare.  Its  limitations  are  those  of  a  judge  who  determines  not 
according  to  his  own  personal  sense  of  right  and  wrong  but 
under  the  rules  laid  down  by  a  superior  authority. 

Commissioner  Carr  in  a  very  able  and  comprehensive  opinion 
has  discussed  two  legal  questions  which  are  of  supreme  impor- 
tance in  the  decision  of  this  case,  and  in  view  of  their  impoHance 
it  may  not  be  out  of  place  to  approach  them  from  a  slightly  dif- 
ferent angle  although  the  ultimate  conclusion  may  be  the  same. 

The  first  of  these  questions  is  whether  a  public  service  corpora- 
tion like  a  street  railroad  has  the  capacity  to  accept  a  franchise 
or  make  a  contract  limiting  itself  to  a  rate  of  fare  which  subse- 
quent events  show  is  not  sufficient  to  enable  it  to  perform  its  whole 
duty  to  the  public. 

This  question  goes  not  so  much  to  the  character  of  the  contract 
as  to  the  legal  right  of  the  corporate  body  to  make  it,  although 
in  determining  the  corporate  power  the  character  of  the  contract 
must  be  considered. 

It  may  be  said  in  the  first  place  that  any  individual  or  corpora- 
tion may  waive  any  rule  of  law,  statutory  or  constitutional  right 
or  privil^e,  provided  public  interests  are  not  involved.  Phyfe 
V.  Eimer,  45  K  Y.  102,  104;  Sentenis  v.  Ladew,  140  id.  4C3, 
466.    Is  not  the  public  interested  in  the  rate  of  fare  which  a  rail- 
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way  corporation  may  impose,  not  only  that  sach  rate  shall  not  be 
excessive,  but  that  it  shall  be  sufficient  to  enable  the  company  to 
render  proper  and  adequate  service?  The  first  duty  of  a  public 
service  corporation  is  to  the  public  —  a  duty  which  can  be  enforced 
—  and  argument  is  not  needed  to  the  effect  that  such  duty  can  not 
be  performed  without  a  sufficient  return  to  enable  the  company  to 
not  only  pay  running  expenses  but  to  make  needed  improvements 
and  extensions  and  a  profit  which  will  induce  persons  to  invest 
their  money  in  the  securities  of  such  corporation.  The  true  prin- 
ciple of  law  would  seem  to  be  that  a  public  service  corporation 
can  not  accept  nor  can  a  municipality  impose  a  condition  that  in 
the  future  will  prevent  the  corporation  from  meeting  changed 
conditions  and  advanced  expenses,  over  which  it  has  no  control, 
and  still  perform  its  full  measure  of  duty  to  the  public. 

In  Chicago  Union  Traction  Co.  v.  City  of  Chicago,  199  111.  484, 
542,  the  court  uses  this  language :  ''  The  general  rule  is  that  a 
railroad  company  is  a  quasi  public  corporation  and  under  peculiar 
obligation  to  the  public,  and  that,  consequently,  it  can  not  make 
any  contract,  which  will  disable  it  from  performing  its  public 
functions." 

In  Ben  Avon  Borough  v.  Ohio  Vallfey  Water  Company,  P.  U.  R. 
1917  C,  390,  the  water  company  had  made  a  contract  to  furnish 
water  at  a  certain  rate  to  the  borough  of  McKees  Bocks.  This 
contract  antedated  the  Public  Service  Commissions  Law.  After- 
ward, the  company  sought  to  increase  the  rate  named  in  the  con- 
tract. The  Public  Service  Commission  discussed  at  great  length 
its  power  to  determine  the  reasonableness  of  the  rates  named  in 
the  contract,  citing  many  authorities.  In  the  course  of  its  opinion 
the  Commission  says,  at  page  412 :  "  The  court  and  Commissions 
in  the  following  cases  have  been  equally  clear  in  upholding  the 
principle  that  a  rate  contract  for  either  a  definite  or  indefinite 
period  is  not  impaired  by  the  exercise  of  the  regulatory  authority 
on  rates  by  the  State  either  directly  or  through  a  Commission 
appointed  for  that  purpose." 

And  again,  at  page  413 :  "  We  are  therefore  of  opinion  that 
the  contract  between  the  borough  of  McKees  Rocks  and  the  Ohio 
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Valley  Water  Company  as  well  as  all  other  contracts  in  which  are 
prescribed  rates  for  service,  furnished  by  the  respondent  to  any 
municipality,  whether  such  contracts  be  for  a  definite  or  indefinite 
period,  in  so  far  as  they  attempt  to  fix  rates,  do  not  prevent  this 
Commission  from  determining  whether  or  not  they  are  just, 
reasonable,  or  adequata" 

A  contract  might  be  made  between  a  municipality  and  a  cor- 
poration at  the  outset  of  its  career  which  would  be  just,  and  a 
rate  of  fare  might  be  prescribed  which  would  amply. compensate 
the  company  for  its  service,  and  yet  future  conditions  unforeseen 
at  the  time  of  the  execution  of  the  contract  might  render  such  rates 
absolutely  inadequate;  and  because  the  officers  of  the  company 
were  not  gifted  with  prophetic  vision,  should  this  company  be 
compelled  to  struggle  on  insufficiently  clothed  and  fed  until  worn 
out  by  lack  of  nourishment  it  drops  into  a  pauper's  grave  ? 

Another  question  is  this,  has  the  State  through  the  Legislature 
the  power  to  control  and  limit  the  rates  which  may  be  charged  by 
a  street  railroad  company  ?  It  must  be  conceded  that  the  State  has 
such  power  if  the  prescribed  rates  are  not  confiscatory.  And  the 
term  confiscatory  as  used  in  this  connection  has  a  meaning  some- 
what modified  from  the  interpretation  usually  given  to  it  in  ordi- 
nary speech.  As  used  by  the  courts  it  does  not  mean  an  actual 
seizure  or  deliberate  appropriation,  but  rather  a  steady  choking 
process  by  which  the  sustenance  of  a  corporation  is  reduced  to  a 
degree  that  will  eventually  compel  the  corporation  to  suspend  its 
public  functions. 

The  rates  prescribed  must  be  fair  and  reasonable  and  give  a  just 
and  proper  return  upon  the  property  invested.  Smyth  v.  Ames, 
169  U.  S.  466. 

In  the  case  cited,  the  court  says,  page  521 :  "  It  can  not  be 
doubted  that  the  making  of  rates  for  transportation  by  railroad 
corporations  along  public  highways  between  points  wholly  within 
the  limits  of  the  State,  is  a  subject  primarily  within  the  control 
of  that  State." 

But  the  Supreme  Court  of  the  United  States,  in  the  same  case, 
quoted  with  approval  from  the  opinion  of  Chicago,  Milwaukee  & 
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St.  Paul  Railway  v.  MinneBota,  134  U.  S.  418,  as  follows:  "'If 
the  company  is  deprived  of  the  power  of  charging  reasonable  rates 
for  the  use  of  its  property  and  such  deprivation  takes  place  in  the 
absence  of  an  investigation  by  judicial  machinery,  it  is  deprived 
of  the  lawful  use  of  its  property,  and  thus  in  substance  and  effect, 
of  the  property  itself,  without  due  process  of  law,  and  in  violation 
of  the  Constitution  of  the  United  States,  and  in  so  far  as  it  is  thus 
deprived  while  other  persons  are  permitted  to  receive  reasonable 
profits  upon  their  invested  capital  the  company  is  deprived  of  the 
equal  protection  of  the  laws." 

In  Stone  v.  Farmers  Loan  &  Trust  Company,  118  U.  S.  807, 
the  court  holds  that  a  state  government  has  the  power  to  limit 
the  amount  charged  for  railroad  transportation  within  the  State; 
and  again,  in  speaking  of  the  power  of  the  State  to  r^ulate  and 
determine  the  rates  to  be  charged,  says :  "  Prom  what  has  thus 
been  said,  it  is  not  to  be  inferred  that  this  power  of  limitation  or 
regulation  is  itself  without  limit;  this  power  to  regulate  is  not  a 
power  to  destroy  and  limitation  is  not  the  equivalent  of  confisca- 
tion. Under  pretense  of  regulating  fares  and  freight  the  State 
can  not  require  a  railroad  corporation  to  carry  persons  or  property 
without  reward ;  neither  can  it  do  that  which  in  law  amounts  to  a 
taking  of  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law." 

In  the  Minnesota  Bate  Cases,  230  U.  S.  352,  at  page  433, 
Mr.  Justice  Hughes,  who  speaks  for  the  court,  laid  down  this 
principle:  "The  property  of  the  railroad  corporation  has  been 
devoted  to  a  public  use.  There  is  always  the  obligation  springing 
from  the  nature  of  the  business  in  which  it  is  engaged  —  which 
private  exigency  may  not  be  permitted  to  ignore  —  that  there  shall 
not  be  an  exorbitant  charge  for  the  service  rendered.  But  the 
State  has  not  seen  fit  to  undertake  the  service  itself;  and  the 
private  property  embarked  in  it  is  not  placed  at  the  mercy  of 
legislative  caprice.  It  rests  secure  under  the  constitutional  pro- 
tection which  extends  not  merely  to  the  title  hut  to  the  right  to 
receive  just  compensation  for  the  service  given  to  the  public/' 

In  view  of  the  very  plain  words  of  the  highest  judicial  authority 
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in  this  country,  there  can  be  no  confusion  as  to  the  boundary  lines 
beyond  which  the  State  can  not  go  in  its  regulation  of  railroad 
rates. 

Has  this  Commission  the  power  to  investigate  and  determine 
whether  a  five  cent  fare  is  inadequate,  and  if  so  to  afford  proper 
relief  t  The  Public  Service  Commission  is  a  statutory  body  and 
has  only  the  power  del^ated  to  it  by  the  L^slature.  Section 
181  of  the  Railroad  Law  limits  the  rate  of  fare  upon  a  street 
surface  railroad  to  five  cents,  except  in  certain  specified  cases,  and 
reserves  to  the  L^islature  the  right  to  regulate  and  reduce  the 
rate  and  gives  to  the  Public  Service  Commission  the  same  power. 
Section  49  of  the  Public  Service  Commissions  Law,  which  must 
be  construed  in  harmony  if  possible  with  section  181  of  the  Rail- 
road Law,  is  as  follows : 

"Whenever  either  Commission  shall  be  of  opinion  ♦  ♦  ♦ 
that  the  rates,  fares  or  chaises  demanded,  exacted,  charged  or 
collected  *  *  *  are  unjust,  unreasonable  *  *  *  or  that  the 
maximum  rates,  fares  or  charges,  chargeable  by  any  such  com- 
mon carrier  *  *  *  are  insufficient  to  yield  reasonable  compen- 
sation for  the  service  rendered  *  *  *  the  Commission  shall 
with  due  r^ard  *  *  *  to  a  reasonable  average  return  upon 
the  value  of  the  property  actually  used  in  the  public  service  *  *  ♦ 
determine  the  just  and  reasonable  rates  to  be  thereafter  ♦  ♦  * 
in  force  as  the  maximum  to  be  charged  *  ♦  *  notwithstanding 
that  a  higher  rate  *  *  *  has  been  heretofore  authorized  by 
statute,  and  shall  fix  the  same  by  order  to  be  served  upon  all 
common  carriers  *  *  *  by  whom  such  rates  are  thereafter  to  be 
observed." 

The  foregoing  skeleton  of  section  49  of  the  Public  Service  Com- 
missions Law  contains  all  the  words  necessary  for  its  interpreta- 
tion and  simplifies  a  determination  as  to  its  meaning.  By  this 
statute  the  Legislature  has  named  two  situations,  in  either  of 
which  the  Commission  is  authorized  to  act :  First,  When  the  rates 
actually  charged  are  improper  or  unjust  in  amount ;  Second,  When 
the  highest  rates  charrjeable,  that  is  to  say  when  the  highest  rate 
which  the  company  is  authorized  to  charge  by  any  statute  or  other 
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eontrolling  authority,  is  insufficient  to  yield  a  reasonable  compen- 
sation. In  one  case  the  Commission  acts  for  the  protection  of  the 
public ;  in  the  other,  it  acts  for  the  protection  of  the  company  and 
the  public.  In  either  case  the  Commission  is  directed  to  embody 
itB  conclusions  in  an  order,  and  Ae  carrier  is  directed  to  observe 
the  rate  prescribed  by  that  order. 

The  Legislature  says  to  the  Commission :  '^  If  you  find  that  the 
company  is  chai^ng  an  exorbitant  rate  or  if  you  find  that  the 
highest  rate  which  the  company  is  authorized  to  diarge  by  statute 
or  by  other  competent  authority  is  insufficient  for  the  company's 
purposes,  in  either  case  you  fix  the  rate  by  order  and  Ihe  company 
must  respect  your  determination." 

Were  it  not  for  the  words  "  notwithstanding  that  a  higher  rate, 
fare  or  charge  has  been  heretofore  authorized  by  statute,"  not  a 
foothold  could  be  found  upon  which  to  stand  and  make  the  argu- 
ment that  the  Commission  can  not  by  order  fix  a  rate  beyond  the 
statutory  limit 

To  allow  the  words  quoted  to  control  and  modify  the  whole 
statute  makes  an  unreasonable  construction. 

In  People  ex  rel.  Hollocke  v.  Hennessy,  205  N.  Y.  301,  it  is 
held  that  if  the  meaning  of  a  statute  is  doubtful,  such  a  construc- 
tion should  be  given  as  will  not  lead  to  unreasonable  results. 

In  Matter  of  Meyer,  209  N.  Y.  886,  it  is  held:  "  Where  par- 
ticular application  of  a  statute  in  accordance  with  its  apparent 
intention  will  occasion  great  inconvenience  or  produce  inequality 
or  injustice  another  and  more  reasonable  interpretation  is  to  be 
sought  *  *  *  the  courts  must  in  that  event  look  to  the  act  as  a 
whole,  to  the  subject  with  which  it  deals,  to  the  reason  and  spirit 
of  the  enactment,  and  thereby  determine  the  true  legislative  inten- 
tion and  purpose." 

In  Smith  v.  People,  47  N.  Y.  330,  it  is  held  that  a  statute 
should  not  be  so  construed  as  to  work  a  public  mischief  unless 
required  by  words  of  the  most  explicit  and  unequivocal  import. 
Words  absolute  in  themselves  and  language  the  most  broad  and 
comprehensive  may  be  qualified  and  restricted  by  reference  to 
other  parts  of  the  same  statute. 
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If  it  is  found  that  the  maximum  rate  which  the  company  ia 
authorized  to  charge  is  insufficient  to  yield  a  reasonable  compen- 
sation, then  without  question  the  Commission  is  directed  to  deter- 
mine what  would  be  a  reasonable  compensation  and  to  embody 
that  determination  in  an  order,  and  the  corporation  is  commanded 
to  observe  the  rate  named  in  the  order.  If  it  is  found  from  the 
facts  in  any  case  that  the  maximum  statutory  rate  will  not  yield  a 
reasonable  compensation,  and  &e  law  is  interpreted  to  mean  that 
the  Commission  can  not  go  beyond  the  statutory  rate,  then  the  only 
conclusion  must  be  that  the  Legislature  has  directed  the  Commis- 
sion to  make  an  order  which  does  not  embody  its  true  determina- 
tion, or  that  the  corporation  is  directed  to  obey  an  order  which 
the  Commission  has  no  power  to  make. 

Would  not  such  an  interpretation  be  unreasonable  and  lead  to 
great  public  mischief? 

The  conclusions  of  the  Commission  it  seems  to  me  are  in  the 
interests  of  the  public,  which  is  greatly  concerned  in  the  continu- 
ance and  the  prosperity  of  its  means  of  transportation.  The  true 
measure  of  compensation  which  must  be  given  is  clearly  and 
succinctly  stated  by  Mr.  Justice  Harlan,  late  of  the  Supreme 
Court  of  the  United  States,  who,  after  calling  attention  to  the  fact 
that  a  railroad  is  a  public  highway,  says :  "  What  the  company 
is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience.  On  the  other  hand,  what  the 
public  is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for 
the  use  of  a  public  highway  than  the  services  rendered  by  it  are 
reasonably  worth."  .    . 
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Petition  of  Ithaca  Traction  Cobpoeation  under  Subdivision  1, 
Section  49,  Public  Service  Commissions  Law,  for  Permission 
to  Increase  Passenger  Fares 

Case  No.  6087 

(Public  Service  Commission,  Second  District,  November  21,  1917) 

Application  of  a  traction  corporation    for  leave  to  increase  its  passenger 
fares. 

The  Ithaca  Traotion  Corporation  was  reorganized  in  1914  and  at  that 
time  the  Commission  foimd  the  value  of  the  property  to  be  $734,000. 
Additions  made  since  then  represent  an  added  $335,931.92.  The  value 
of  the  entire  property  at  the  close  of  December,  1916,  wsb  $1,169,536.92. 
Based  upon  these  figures  and  <m  the  aggregate  cost  of  operation  and 
maintenance  the  Commission  held  that  the  increase  asked  for  by  the 
company  would  interfere  with  the  benefit  which  may  be  expected  to  result 
from  a  moderate  increase  in  its  fare  at  the  present  time.  In  this  case 
a  straight  increase  is  allowed  from  five  to  six  cents  as  the  fare  to  be 
charged  by  this  corporation  for  a  single  ride  within  the  city  of  Ithaca. 

Charles  E.  Hotchkiss  and  H.  C.  MacCoUom,  attorneys  for 
applicant. 

H.  A.  Clarke,  as  secretary  and  general  manager  of  applicant 

Bert  T.  Baker,  city  attorney,  for  City  of  Ithaca. 

H.  Bergholtz,  as  engineer,  for  City  of  Ithaca. 

Emmet,  Commissioner. —  This  application  has  been  made  by 
the  Ithaca  Traction  Corporation  under  subdivision  1,  section  49, 
of  the  Public  Service  Commissions  Law,  for  permission  to  increase 
its  fares  for  a  single  passenger  within  the  limits  of  the  city  of 
Ithaca  to  seven  cents,  or  to  sell  four  tickets  for  twenty-five  cents, 
each  ticket  being  good  for  a  single  fare  within  the  same  limits. 
The  franchises  of  this  company  contain  no  restrictions  as  to  Tate?, 
of  fare. 
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The  Ithaca  Traction  Corporation  was  reorganized  in  1914,  and 
in  connection  with  this  reorganization  the  reproduction  value  of 
the  property  used  by  the  company  in  the  public  service,  including 
intangibles,  was  ascertained  by  this  Commission  to  be  $734,000. 
Since  the  taking  over  of  the  property  by  its  present  owners,  addi- 
tions to  capital,  including  intangibles,  have  been  made,  which  on 
December  31,  1916,  amounted  in  value  to  $335,331.92.  The 
value  of  all  the  property  in  use  in  the  public  service,  including 
intangibles,  on  December  31,  1916,  appears  to  have  been 
$1,169,536.92. 

For  the  purposes  of  this  proceeding  an  apportionment  has  been 
made,  as  the  result  of  which  it  appears  that  the  value  of  that 
portion  of  the  applicant's  property  which  is  actually  employed  in 
the  public  service  within  the  proposed  increased  fare  zone,  includ- 
ing intangibles,  is  $758,690.75.  Without  taking  intangibles  into 
accoimt,  the  value  of  property  used  in  connection  with  operations 
within  the  increased  fare  zone  would  be  $584,991.42.  The  income 
available  for  a  return  on  the  value  of  property  thus  used  within 
the  increased  fare  zone  has  been  allocated,  and  appears  to  have 
amounted  during  the  year  1916  to  $31,298.55.  This  represents* 
a  return  of  4.12  per  cent  on  the  value  of  the  property  actually 
used,  including  intangibles,  and  5.36  per  cent  on  the  value  of  the 
property  with  the  intangibles  omitted. 

Careful  estimates  have  been  made  of  the  effect  which  the  charg- 
ing of  a  seven-cent  fare,  or  the  selling  of  four  tickets  for  twenty- 
five  cents,  would  have  upon  the  earnings  of  the  company,  based  on 
the  earnings  and  expenses  of  the  year  1916,  and  upon  an  appro- 
priate allowance  being  made  for  increase  in  expenses.  These 
estimates  show  that  the  probable  annual  earnings  available  for  a 
return  on  the  value  of  the  property  used  in  the  increased  fare  zone 
would,  imder  the  new  rates,  amount  to  $50,941,  or  to  a  6.72  per 
cent  return  if  intangibles  are  included  in  the  computation,  and  an 
8.72  per  cent  return  if  intangibles  are  not  included.  It  appears, 
however,  that  taking  the  entire  business  of  the  company  into 
account,  outside  as  well  as  inside  the  increased  fare  zone,  the  total 
net  earnings  with  the  new  rates  in  force  would  represent  a  yield 
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of  but  5.46  per  cent  with  intangibles  included  in  the  computation 
and  6.76  per  cent  with  these  omitted.  This  estimate  makes  no 
allowance  for  the  increased  amount  necessary  to  be  set  aside  to 
Ktovei  annual  maint^iance  and  depreciation. 

The  testimony  introduced  on  behalf  of  the  Ithaca  Traction  Cor- 
poration as  to  the  value  of  its  property  and  the  amount  of  income 
which  is  now  available  sb  a  return  upon  property  in  the  increased 
fare  zone  has  been  characterized  by  representatives  of  the  city  of 
Ithaca  who  have  attended  at  the  hearings  as  misleading  and  incor- 
rect. The  company's  operation  has  also  been  attacked  as  extrava- 
gant We  have  given  very  careful  consideration  indeed  to  all 
these  criticisms,  but  have  been  able  to  find  no  serious  fault  with 
the  company's  methods  of  apportioning  its  property  according  "to 
the  zones  in  which  it  is  employed  nor  with  its  allocation  of  income 
as  between  these  zones.  In  the  attack  which  the  representatives 
of  the  city  have  made  upon  the  alleged  extravagance  of  the  com- 
pany's operation,  considerable  stress  has  been  laid  upon  the  num- 
ber and  amounts  of  the  salaries  paid,  the  claim  b^ng  that  the 
company's  salary  list  is  imwarrantably  burdensome  and  that  a 
reasonable  allowance  for  this  purpose  might  materially  affect 
the  Commission's  opinion  upon  the  question  before  it  in  the 
present  case.  We  do  not  agree  with  this  view.  The  salaries  paid 
are  not  in  our  opinion  too  high.  Even  if  they  were,  the  amount 
involved  would  be  very  much  too  small  to  affect  in  the  slightest 
degree  the  question  whether  this  company  should  now  be  per- 
mitted to  charge  a  higher  rate  of  fare  in  the  city  of  Ithaca.  Under 
its  present  management  the  property  appears  to  us  to  be  efficiently 
managed.  It  seems  unnecessary  that  we  should  go  very  closely 
into  the  question  of  the  intangibles  which  have  been  included  in 
tihe  company's  statement  of  assets,  because  for  the  purposes  of 
the  present  case  these  may  be  entirely  omitted  from  the  calcula- 
tions and  still  the  return  from  the  rates  permitted  by  this  order 
could  not,  we  think,  under  present  conditions  possibly  be  so  large 
as  to  justify  the  Commission  in  characterizing  it  as  excessive.  It 
is  true  that  the  figures  before  us  show  an  estimated  yield  of  8.72 
per  cent  from  a  seven-cent  rate  upon  the  property  of  the  company 
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that  is  properly  apportionable  to  tlie  increafied  fare  zone,  but  this 
is  based  on  last  year's  prices  for  coal  and  other  material.  With 
materials  of  all  kinds  costing  what  they  do  to-day,  it  seems 
unlikely  that  even  with  increased  fares  there  will  be  any  consider- 
able return,  available  for  stockholders,  upon  the  value  of  the  prop- 
erty that  is  employed  within  the  increased  fare  zone.  This  state- 
ment may  be  made  with  even  greater  certainty  in  connection  with 
the  company's  business  as  a  whole.  It  appears  that  with  seven- 
cent  fares  in  force  on  part  of  the  system,  omitting  intangibles 
from  the  calculation  entirely,  and  estimating  the  cost  of  operation 
upon  last  year's  prices  for  labor  and  material,  only  a  6.76  per 
cent  yield  is  expected  on  the  value  of  the  entire  property  of  the 
company  employed  in  the  public  service.  The  abnormal  increases 
in  operating  expenses  since  last  year  would  certainly  reduce  this 
6.76  per  cent  yield  to  one  that  would  be  merely  nominal,  and  very 
possibly  to  an  actual  deficit 

While  under  the  circumstances  the  Commission  has  no  doubt 
whatever  that  the  Ithaca  Traction  Corporation  should  be  per- 
mitted to  charge  a  higher  fare  than  five  cents  within  the  limits  of 
the  city  of  Ithaca,  it  has  upon  r^ection  concluded  that  the 
suggested  increase  from  five  to  seven  cents  for  a  single  fare  would 
neither  be  in  the  interest  of  the  applicant  company  nor  of  the 
patrons  of  the  road.  The  increase  in  fare  which  should  be 
approved  in  this  case  ought,  we  think,  be  the  same  as  that  which 
we  are  approving  in  other  cases  similar  to  this,  an  increase  from 
five  to  six  cents.  The  Commission  is  of  the  opinion,  from  the 
investigation  it  has  made  of  the  subject  in  this  and  other  cases, 
that  a  more  drastic  change  than  thia  at  the  present  time  might  so 
discourage  travel  upon  the  company's  lines  within  the  limits  of 
the  city  of  Ithaca  as  effectually  to  defeat  applicant's  purpose  in 
coming  to  the  Commission  for  leave  to  increase  its  fares.  It  is 
true  that  the  plan  of  selling  four  tickets  for  twenty-five  cents 
virtually  amounts  to  the  charging  of  a  six-cent  fare  to  those  who 
purchase  these  tickets,  but  it  is  believed  that  notwithstanding  this 
feature  of  the  company's  proposal  the  necessity  for  paying  seven 
cents  for  a  single  fare  by  all  who  do  not  make  it  a  practice  to  buy 
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tickets  in  quantities,  would  lead  to  the  loss  of  enough  of  the  com- 
pany's regular  business  materially  to  interfere  with  the  benefit 
which  may  be  expected  to  result  from  a  moderate  increase  in  its 
fare  at  the  present  time. 

The  Commission  is  therefore  approving  in  this  case,  as  in 
others,  of  a  straight  increase  from  five  to  six  cents  as  the  fare  to 
be  charged  by  the  Ithaca  Traction  Corporation  for  a  single  ride 
within  the  city  of  Ithaca.  We  entertain  no  doubt  whatever  as 
to  our  right  to  make  such  an  order,  nor  as  to  our  duty  to  make  it 
under  such  circumstances  as  have  been  presented  for  our  con- 
sideration in  connection  with  this  application* 

All  concur. 


In  the  Matter  of  the  Petition  of  the  At.bant  Southern  Railroad 
Company  Under  Section  68  of  the  Public  Service  Commissions 
Law  for  Permission  to  Construct  in  the  Town  of  Greenport, 
Columbia  County,  an  Electric  Plant,  and  for  Approval  of  a 
Franchise  Therefor  Received  from  said  Town 

Case  No.  6233 

(PubUc  Service  OommieBion,  Second  District,  December  6,  1917) 

AppUcation  of  an  electric  railroad  company  for  the  constmction  of  an  elec- 
tric plant  in  a  town  along  its  right  of  way  and  for  approval  of  local 
franchiBe  therefor. 

The  Albany  Southern  Railroad  Company  brought  this  proceeding  to 
secure  permission  to  construct  in  the  town  of  Greenport,  Columbia  county, 
N.  Y.,  an  electric  plant  in  accordance  with  a  local  franchise  therefor 
granted  by  the  authorities  of  the  said  town.  For  several  years  last  past 
the  petitioner  and  its  predecessors  have  been  engaged  in  selling  and  dis- 
tributing electric  energy  for  light,  heat  and  power  purposes  in  the 
northerly  portion  of  the  town  of  Greenport.  The  Red  Hook  Light,  Heat 
and  Power  Company  opposes  the  present  application.  The  latter  company 
had  itself  sought  permission  from  the  -Commission  to  exercise  such  a 
franchise  in  the  same  town  but  the  Oonmiission  had  denied  its  applica- 
tion, with  the  condition  that  if  the  Red  Hook  Company  should  file  with 
the  Commission  within  six  months  from  the  date  of  the  order  a  stipula- 
tion consenting  to  limit  the  exercise  of  its  proposed  franchise  to  the 
territory  south  of  the  city  line  of  Hudson  and  the  Columbia  turnpike 
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the  Gommi^sion  would  permit  the  c<Hnpany  to  exercise  such  franchise. 
No  such  stipulation,  however,  has  ever  been  filed  by  the  company.  The 
Red  Hook  Company  has  apparently  elected  not  to  exercise  its  franchise 
in  the  town  of  Greenport.  None  of  its  lines  are  within  three  miles  of 
the  southerly  boundary  of  the  town  of  Greenport  at  the  present  time. 
The  Red  Hook  Company  does  not  propose  to  extend  its  lines  into  that 
territory  and  if  it  did  could  not  handle  the  business  as  conveniently  as 
the  petitioner  herein.    Petition  granted  with  the  usual  restrictions. 

Petition  filed  October  18,  1917. 
AflSdavits  of  publication  filed  October  25,  1917. 
Hearings  held  at  the  office  of  the  Commission  in  the  city  of 
Albany  on  November  6  and  19,  1917. 

Eandall  J.  LeBoeuf,  for  petitioner. 

James  F.  Riley,  for  Red  Hook  Light,  Heat  and  Power  Com- 
pany in  opposition. 

By  THE  Commission. —  This  is  an  application  by  the  Albany 
Southern  Railroad  Company  for  permission  to  exercise  a  franchise 
granted  by  the  municipal  authorities  of  the  town  of  Greenport, 
Columbia  county,  N.  Y.,  on  October  4,  1917.  The  petitioner  and 
its  predecessors  have  for  several  years  last  past  been  engaged  in 
selling  and  distributing  electric  energy  for  light,  heat  and  power 
purposes  in  the  northerly  portion  of  the  town  of  Greenport.  In 
Case  No.  2872  the  Red  Hook  Light,  Heat  and  Power  Company 
was  before  the  Commission  on  an  application  for  permission  to 
exercise  a  franchise  granted  to  it  by  the  town  of  Greenport  and 
the  petitioner  here  was  also  before  the  Commission  in  Case  No. 
2865  seeking  permission  to  exercise  a  franchise  in  the  same  town. 

The  Commission  handed  down  orders  in  each  of  these  two  cases 
on  June  23,  1914,  the  one  in  Case  No.  2855  permitting  the  Albany 
Southern  Railroad  to  exercise  a  franchise  granted  by  the  town 
board  of  the  town  of  Greenport  on  April  3,  1912,  in  the  territory 
north  of  the  so-called  Columbia  turnpike,  and  the  other,  in  Case 
No.  2872,  denied  the  application  of  the  Red  Hook  Company  for 
permission  to  exercise  a  franchise  in  the  town  of  Greenport  as 
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requested  in  the  application  bnt  there  was  a  provision  in  that 
order  to  the  effect  that  if  the  Red  Hook  Company  should  file  with 
the  Commission  within  six  months  from  the  date  of  the  order  a 
stipulation  consenting  to  limit  the  exercise  of  the  franchise  to  the 
territory  south  of  the  city  line  of  Hudson  and  the  Columbia  turn- 
pike, an  order  would  be  made  by  the  Conmiission  permitting  the 
Red  Hook  Company  to  exercise  its  franchise  therein.     The  Red 
Hook  Company  has  never  filed  with  the  Commission  such  a  stipu- 
lation and  the  secretary  of  the  Commission  so  testified  at  the  hear- 
ing held  on  November  19,  1917,  so  that  it  now  appears  that  the 
Red  Hook  Company  has  never  extended  its  lines  in  the  town  of 
Greenport  imder  the  provisions  of  the  franchise  granted  by  the 
municipal  authorities  of  that  town.     That  franchise  contains  a 
condition  requiring  the  company  to  supply  electricity  to  the  resi- 
dents on  the  "  Blue  Store  road  "  as  far  as  the  city  line  of  Hudson 
within  two  years  after  the  approval  of  the  franchise  by  the  Public 
Service  Commission,  and  that  the  franchise  is  to  be  void  if  elec- 
tricity is  not  supplied  in  accordance  with  its  terms.     It  is  apparent 
that  the  Red  Hook  Company  has  elected  not  to  exercise  the  fran- 
chise in  the  town  of  Greenport  because  of  its  failure  to  make  the 
stipulation  as  required  in  the  order  of  the  Commission.     At  the 
present  time  its  lines  extend  north  from  its  power  plant  in  the 
town  of  Clermont  to  the  hamlet  of  North  Germantown  in  the  town 
of  Germantown.     None  of  its  lines  are  within  three  miles  of  the 
southern  boundary  of  the  town  of  Greenport  at  the  present  time. 
The  general  manager  of  the  petitioner  testified  that  there  is  at 
present  a  demand  for  at  least  200  kilowatts  of  electric  energy  in 
that  portion  of  the  town  of  Greenport  south  of  the  city  of  Hudson 
and  that  the  petitioner  is  prepared  to  extend  its  lines  and  take 
care  of  this  business  at  once.     It  is  very  apparent  that  the  Red 
Hook  Company  does  not  propose  to  extend  its  lines  into  that  terri- 
tory and  it  is  apparent  that  it  cannot  handle  the  business  as  con- 
veniently   as    the    petitioner    herein.      While    the    Commission 
attempted  in  Case  No.  2872  to  apportion  the  town  of  Greenport 
between  the  two  companies  so  as  to  avoid  the  duplication  of  lines 
and  the  waste  incident  thereto,  yet  only  one  of  the  companies 
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accepted  the  determination  of  the  Commission  in  that  case,  viz: 
the  petitioner  herein.  Under  the  circumstances  the  Commission 
is  of  the  opinion  that  public  convenience  and  necessity  require  the 
exercise  of  the  franchise  granted  to  the  Albany  Southern  Railroad 
Company  by  the  town  board  of  the  town  of  Greenport  on  October 
4,  1917,  and  it  is  therefore  ordered: 

1.  That  pursuant  to  the  provisions  of  section  68  of  the  Public 
Service  Commissions  Law  the  permission  and  approval  of  this 
Commission  be  and  they  hereby  are  given  to  the  Albany  Southern 
Bailroad  Company  to  construct,  maintain  and  operate  an  electric 
plant  in  the  town  of  Greenport,  Columbia  county,  N.  T.,  together 
with  all  transmission  and  distribution  lines  required  for  use  in 
connection  therewith,  and  to  the  exercise  by  it  of  the  franchise 
granted  to  it  by  the  town  board  of  the  town  of  Greenport  on 
October  4, 1917,  subject  to  all  of  the  terms  and  conditions  therein 
set  forth. 

2.  This  order  is  not  intended  to  and  shall  not  be  construed  to 
authorize  any  construction  work  in  or  upon  any  state  or  county 
highway  unless  and  until  the  consent  to  and  approval  of  such 
construction  work  shall  have  first  been  duly  given  by  the  State 
Commission  of  Highways. 


Petition  of  the  Town  Boabd  and  Superintendent  of  High- 
ways OF  THE  Town  of  Pitcaibn,  St  Lawrence  county,  under 
Section  90,  Railroad  Law,  for  a  Determination  of  How  a  New 
Highway  Laid  Out  in  Said  Town  Shall  Cross  the  Carthage  and 
Adirondack  Branch  of  the  New  York  Central  Railroad 

Case  No.  6211 

(Public  Service  Commissioiiy  Second  District,  December  18,  1917) 

Application  for  a  determinatioii  of  how  a  new  highway  thaU  croM  a  ndlroad. 

The  question  herein  is  raised  by  the  petition  of  the  town  authorities  of 
Pitcaim,  St.  Lawrence  county,  to  have  the  Oommission  determine  in 
what  manner  a  new  highway  laid  out  in  that  town  shall  cross  the 
Carthage  and  Adirondack  branch  of  the  New  York  Central  railroad. 
The  new  highway  in  question  was  laid  out  by  the  town  and  crosses  tho 
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single  running  track  and  a  sidetrack  of  the  Newton  Falls  branch  of  the 
St.  Lawrence  division  of  the  New  York  Central  railroad  at  a  point  about 
1)000  feet  west  of  KaluraJi  station.  The  railroad  runs  east  and  west  and 
the  new  highway  north  and  south.  About  100  feet  eaat  of  the  station 
is  a  grade  crossing  and  another  about  1,800  feet  west  thereof.  The  new 
crossing  proposed  would  be  about  midway  between  the  two  and  would 
result  in  three  grade  crossings  within  a  distance  of  1,900  feet.  The 
result  would  be  an  extremely  dangerous  grade  crossing  owing  to  obstruc- 
tions of  the  view.  The  principle  that  considerations  serving  public  con- 
venience only  mii«t  always  yield  to  those  which  affect  public  safety  is 
well  establi^ed. 

While  the  local  authorities  have  the  ezcluaive  right  to  determine  the 
necessity  for  and  the  location  of  a  new  highway,  it  is  not  so  in  respect 
of  the  manner  in  which  such  highway  shall  oross  a  railroad,  which  latter 
must  be  determined  with  due  regard  to  the  public  policy  of  the  State; 
and,  while  the  Public  Service  Commission  may  permit  a  new  crossing  at 
grade,  such  permiesion  should  be  given  only  in  exceptional  cases  and 
where  the  safety  of  the  public  would  not  be  materially  jeopardized.  The 
Commission  therefore  determines  that  the  crossing  shall  be  over  grade, 
but,  in  the  expectation  that  the  town  will  prefer  to  consider  the  alterna- 
tive suggestions  of  the  Commission  that  a  stretch  of  connecting  highway 
shall  be  built  before  embarking  upon  the  expense  involved  in  the  timber 
overhead  structure  which  would  be  required  if  the  highway  as  laid  out 
shall  be  carried  over  the  grade  of  the  railroad,  the  details  ae  to  the  height 
and  character  of  the  bridge  structure  and  as  to  other  points  are  not  now 
specifically  determined,  but  may  be  decided  on  motion  of  either  party  at 
the  foot  of  this  determination  through  entry  of  a  supplemental  order. 

J.  C.  Bardo  for  the  Town  Board  and  the  Town  Superintendent 
of  Highways. 

A.  J.  Pearson,  Town  Superintendent  of  Pitcaim,  in  person. 

B.  B.  Voorhees,  Engineer  of  Grade  Crossings,  for  The  New 
York  Central  Railroad  Company. 

Van  Santvoord,  Chairman. —  The  new  highway  laid  out  by 
the  town  crosses  the  single  running  track  and  a  sidetrack  of  the 
Newton  Falls  branch  of  the  St.  Lawrence  division  of  the  New 
York  Central  railroad  at  a  point  approximately  1,000  feet  west  of 
Kalurah  "  station,"  which  is  an  imposing  edifice  constructed  upon 
the  so-called  "  open  camp  "  plan  —  with  three  sides  and  a  roof. 
General  direction  of  railroad  is  east  and  west,  while  that  of  the 
proposed  new  highway  is  north  and  south. 
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There  is  a  grade  crossing  about  100  feet  east  and  one  about 
1,800  feet  west  of  the  "  Kalurah."  The  proposed  new  crossing 
would  be  approximately  midway  between  the  two  existing  crossr 
ings,  which  would  result  in  three  grade  crossings  within  a  distance 
of  1,900  feet. 

Beginning  substantially  at  the  proposed  crossing  point,  in  its 
general  easterly  course  the  railroad  bends  sharply  to  the  north  on 
a  curve  of  about  five  degrees;  while  to  the  west  of  said  crossing 
point  the  track  is  on  a  tangent  alignment. 

Each  of  the  existing  crossings  is  on  the  same  town  road  which 
makes  a  long  bend ;  and  the  railroad  cuts  this  bend  in  two  places. 
Easterly,  this  town  road  runs  to  Jayville,  which  name  has  been 
bestowed  upon  the  crossing;  westerly,  the  road  runs  to  Pitcaim, 
and  accordingly  the  westerly  crossing  has  been  called  the  Pitcaim 
crossing. 

The  highways  in  this  vicinity  are  more  of  the  nature  of  trails 
than  of  roads,  and  highway  traffic  is  exceedingly  light.  Two 
vehicles  were  observed  between  10  a.  m.  and  3  p.  m.  in  the  entire 
neighborhood  on  October  18,  1917.  Lumbering  and  farming  are 
the  only  apparent  industries,  with  very  little  of  the  latter  in  evi- 
dence, most  of  the  products  being  for  home  consumption. 

Altogether  there  are  not  more  than  eleven  or  twelve  houses  south 
of  the  railroad  for  a  distance  of  perhaps  one  and  one-half  miles,  at 
the  end  of  which  stretch  there  is  another  house  occupied  by  a 
family  named  Dunning.  The  proposed  new  crossing  is  mainly 
for  the  convenience  of  these  families,  who  now  cross  the  track  by 
private  road  through  lands  of  J.  Shannon  leading  to  the  Jayville 
crossing.  This  road  is  obstructed  in  winter  by  logs  destined  for 
a  sawmill  located  south  of  and  adjacent  to  the  railroad.  There  is 
also  a  schoolhouse  south  of  the  tracks  near  the  sawmill ;  and  trails 
on  private  property  lead  to  both  sawmill  and  schoolhouse. 

The  new  highway  is  laid  out  on  a  roadbed  of  an  old  abandoned 
railroad  siding  leading  into  the  forest  south  of  the  track,  where  it 
ends  at  the  Dunning  house  above  mentioned  about  one  and  one-half 
miles  from  the  railroad ;  and  north  of  the  tracks  it  practically  coin- 
cides with  an  existing  trail,  which  although  used  as  such,  hereto- 
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fore  was  not  a  legal  highway.  If  grade  crossing  is  made,  then  all 
travel  from  south  of  the  railroad  bound  either  to  Jayville  or  Pit- 
cairn  must  cross  the  railroad  twice  at  grade ;  while  at  the  present 
time  the  observation  applies  only  in  respect  of  travel  to  Pitcaim. 
And  it  should  be  observed  that  views  of  the  railroad  at  the  pro- 
posed new  crossing  are  not  unobstructed  except  the  view  to  the 
west  when  approaching  the  track  from  the  south. 

The  railroad  operates  two  passenger  trains  and  one  freight 
(the  latter  at  night  only)  each  way  per  day  —  in  all,  six  train 
operations  not  counting  possible  switch  movements. 

On  account  of  the  difficulty  of  drainage,  it  would  be  impractic- 
able to  carry  the  new  highway  under  the  railroad,  so  that  the  only 
feasible  methods  of  crossing  are  at  grade  and  overgrade  of  the 
railroad,  and  the  former  method  is  proposed  by  the  town.  To 
cross  by  a  permanent  structure  (masonry  abutments,  steel  bridge, 
etc.)  probably  would  cost  about  $30,000.  Since  timber  ought  to 
be  comparatively  cheap  in  this  country,  and  a  timber  bridge  could 
reasonably  be  expected  to  have  a  life  of  at  least  fifteen  years,  on  the 
supposition  that  such  a  structure  would  answer  the  purpose,  an 
estimate  was  made  for  an  overgrade  crossing  sixteen  feet  wide 
the  approximate  cost  of  which  would  be  the  sum  of  $8,000.  Such 
an  overhead  crossing,  however,  would  necessarily  be  located  at  thd 
cut  a  short  distance  east  of  the  proposed  grade  crossing  and  there- 
fore not  in  the  precise  line  of  the  new  highway  as  laid  out. 

It  seems  that  the  problem  might  be  solved  and  the  people  pro- 
vided with  an  outlet  either  by  building  a  new  road  about  1,000 
feet  long  parallel  with  the  railroad  on  the  south  side  thereof  from 
the  new  highway  westerly  to  the  Pitcaim  road,  or  by  laying  out  a 
new  highway  along  or  approximately  along  Shannon^s  private 
road  to  the  Jayville  crossing  toward  the  east.  The  cost  of  the  first 
mentioned  project  has  been  estimated  by  the  engineers  at  not  to 
exceed  $2,000;  while  the  expenditure  involved  in  the  other  sug- 
gestion—  a  road  through  the  Shannon  property  —  would  be 
limited  to  the  cost  of  the  land  necessarily  to  be  acquired.  The 
statutory  share  of  the  town  (one-half)  in  the  cost  of  an  overhead 
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crossing  of  the  proposed  new  highway  by  a  timber  bridge  would 
approximate  four  thousand  dollars. 

In  applications  of  this  kind  the  view  seems  to  be  prevalent  that 
the  main,  if  not  the  only,  questions  for  consideration,  are  those  of 
public  convenience  and  necessity  and  the  preference  of  the  munici- 
pality as  to  the  method  of  crossing.  This  view  is  erroneous. 
The  considerations  properly  involved  have  been  clearly  and  con- 
vincingly stated  by  the  Appellate  Division  of  the  Fourth  Depart- 
ment, which  in  affirming  an  early  order  of  this  Commission  in  a 
similar  case  said  — 

"  The  formal  proceedings  had  by  the  towir  board  in  laying  out 
the  proposed  highway  crossing  the  railroad  it  is  conceded  were 
regularly  taken.  It  seems  also  to  be  conceded  that  a  crossing  at 
grade  is,  as  the  highway  has  been  laid  out,  the  only  practicable 
crossing  by  which  the  proposed  highway  can  be  made  to  serve  the 
convenience  of  the  vehicular  traffic  of  the  public  having  occasion 
to  do  business  at  the  Sweeney  cold  storage  plant,  as  it  is  now 
located  and  constructed.  That  this  traffic  will  be  better  accommo- 
dated by  the  proposed  highway  seems  to  be  practically  the  only 
reason  why  it  should  be  built  The  argument  which  appellant 
urges  as  being  a  conclusive  reason  that  the  order  should  be  reversed 
seems  to  be  in  substance  this.  The  town  board  had  the  exclusive 
right  to  determine  the  necessity  for  and  the  location  of  the  new 
highway.  As  now  laid  out  it  is,  as  is  claimed,  a  physical  impos- 
sibility to  construct  it  either  above  or  below  the  railroad  and  serve 
the  only  purpose  which  makes  its  construction  necessary.  The 
Public  Service  Commission  is,  therefore,  bound  to  aJlow  the  high- 
way to  cross  the  railroad  at  grade,  because  that  is  the  only  feasible 
crossing  by  which  the  only  necessity  for  the  highway  can  be  met. 
If  this  argument  is  sound,  then  no  choice  is  left  to  the  Commission 
except  to  ratify  a  decision  of  the  town  board  as  to  the  manner  in 
which  the  highway  shall  cross  the  railroad,  and  application  for  its 
decision  as  to  the  manner  of  crossing  is  an  empty  form.  We  are 
unable  to  agree  with  this  contention  of  counsel.  The  present  pub- 
lic policy  of  the  State  as  indicated  in  the  statute  is  the  ultimate 
elimination  of  dangerous  grade  crossings.    People  ex  rel.  City  of 
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Niagara  Falls  v.  New  York  Central  &  H.  R.  R  R.  Co.,  158  N.  Y. 
410;  New  York  Central  &  H.  R.  R.  R  Co.  v.  City  of  Buflfalo,  128 
App.  Div.  373.  This  of  course  includes,  at  least  so  far  as  prac- 
ticable, the  prevention  of  making  new  and  dangerous  grade  cross- 
ings, which,  if  permitted,  would  necessarily  result  in  additional 
crossings,  which  must  be  ultimately  abolished  before  full  effect  to 
the  public  policy  expressed  in  the  statute  is  given.  That  the  Pub- 
lic Service  Commission  may  permit  a  grade  crossing  is,  of  course, 
apparent.  But  it  would  seem  that  such  permission  should  be 
given  only  in  exceptional  cases  and  where  the  safety  of  the  public 
would  not  be  materially  jeopardized.  Appellant's  position 
involves  the  proposition  that  the  Public  Service  Commission  must 
yield  permission  for  a  grade  crossing,  however  dangerous  it  may 
be,  if  such  a  crossing  is  necessary  to  make  the  use  of  a  new  high- 
way practicable,  and  yet  as  soon  as  it  has  been  established  the  Com- 
mission can  of  its  motion  at  once  inaugurate  proceedings  for  its 
alteration,  as  provided  in  section  68  of  the  Railroad  Law  (added 
by  Laws  of  1897,  chap.  754).  We  can  not  accept  this  as  a  reason- 
able interpretation  of  the  effect  of  the  statute. 

"  If  the  proposed  highway  should  be  carried  across  the  railroad 
at  grade,  it  clearly  appears  that  the  result  would  be  an  extremely 
dangerous  grade  crossing  owing  to  obstructions  of  the  view  which 
travelers  approaching  it  in  either  direction  would  have.  It  would 
be,  as  the  commissioner  before  whom  the  hearing  was  had  not 
inaptly  described  it,  a^  death-trap.'  The  principle  that  consider- 
ations serving  public  convenience  only,  must  always  yield  to  those 
which  affect  public  safety  is  well  established." 

So  far  as  I  am  aware,  determination  by  the  Commission  of  all 
such  applications  has  invariably  rested  upon  the  precise  reasoning 
so  admirably  expressed  by  the  Supreme  Court  in  the  opinion 
quoted.  Under  the  circumstances  of  this  case  and  the  conditions 
above  recited,  this  Commission  is  of  opinion  that  the  proposed 
new  highway  carried  over  the  railroad  at  grade  would  unneces^ 
sarily  create  a  dangerous  grade  crossing  not  to  be  justified  within 
the  limits  indicated  by  the  Supreme  Court  and  in  previous  deter- 
mination of  this  department  as  properly  controlling  in  such  a  case. 
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To  be  sure,  in  the  present  stage  of  operation  train  movements  at 
the  point  in  question  are  not  frequent.  But  it  is  not  alone  at 
crossings  where  railroad  traffic  is  heavy  that  accidents  happen; 
some  crossings  of  railroads  carrying  very  light  traffic  and  with 
good  views  available  have  exceptional  records  of  disaster  —  in 
forcible  illustration  of  which  reference  may  be  had  to  an  accident 
at  Homellsville  on  the  Pittsburg,  Shawmut  and  Northern  Rail- 
road (referred  to  in  one  of  the  reports  of  the  Board  of  Railroad 
Commissioners  of  this  State).  At  the  crossing  involved  in  that 
accident,  although  the  track  was  straight  and  the  views  were  long 
and  entirely  unobstructed,  through  carelessness  of  the  driver  four- 
teen out  of  fifteen  women  riding  in  one  conveyance  were  killed. 

In  proceedings-  of  this  kind  the  Commission  is  required  to 
determine  whether  the  new  highway  shall  be  constructed  over  or 
under  the  railroad  or  at  grade;  and  if  the  determination  is  in  favor 
of  an  overgrade  crossing,  then  the  Commission  must  determine  the 
height,  the  length,  and  the  material  of  the  bridge  or  structure  by 
means  of  which  the  highway  shall  be  carried  across  the  railroad, 
and  the  length,  character,  and  grades  of  the  approaches  thereto. 
For  reasons  stated,  the  Commission  now  determines  that  the  cross- 
ing shall  be  overgrade;  but,  in  the  expectation  that  the  town  will 
prefer  to  consider  the  alternative  suggestions  of  the  Commission 
that  a  stretch  of  connecting  highway  shall  be  built  from  a  point 
near  the  railroad  either  westerly  to  the  Pitcairn  road  or  easterly 
to  the  Jayville  crossing,  before  embarking  upon  the  expense 
involved  in  the  timber  overhead  structure  which  would  be  required 
if  the  highway  as  laid  out  shall  be  carried  over  the  grade  of  the 
railroad,  the  said  details  as  to  the  height  and  character  of  the 
bridge  structure,  the  length  of  the  approaches,  etc.,  are  not  now 
specifically  determined.  These  other  requirements  will  be 
observed  through  entry  of  a  supplemental  order  if  and  when  either 
party  shall  apply  at  the  foot  of  this  determination  for  such  further 
order  in  the  premises  as  will  enable  completion  of  the  project  by 
the  overhead  crossing  thus  finally  to  be  provided  for. 

Commissioners  Irvine  and  Carr  concur ;  Commissioners  Emmet 
and  Barhite  not  present 
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In  the  Matter  of  the  Joint  Petition  of  the  City  op  Mount  Vbr- 
NOK",  the  City  op  Yonkees,  The  New  Yoek  Central  Baxl- 
EOAD  Company,  and  the  Bbonx  Parkway  Commission  for  a 
Modification  of  Orders  of  this  Commission  dated  September  12, 
1907,  and  June  22,  1912,  the  Modification  Asked  for  Being 
with  Eespeot  to  the  Location  and  Construction  and  Design  of 
an  Overgrade  Crossing  of  the  New  York  and  Harlem  Railroad, 
Lessor,  Extending  from  Broad  Street,  City  of  Mount  Vernon, 
to  Vermont  Avenue,  City  of  Yonkers 

Case  No.  254 

(Public  Servioe  OommisBion,  Second  District,  December  27,  1^17) 

Modification  sought  by  the  commuiiitiet  and  coxporationa  interested  of  OTden 
of  the  Commiuion  as  to  the  location,  conatraction  and  design  of  an  over- 
grade  crossing  of  the  New  York  and  Harlem  Railroad,  lessor,  extending 
from  Broad  street,  city  of  Mt.  Yemon,  to  Yermont  avenne,  city  of 
Yonkers. 

On  the  12th  day  of  September,  1907,  and  on  the  22d  day  of  June,  1912, 
orders  were  made  by  the  Commission  oovering  certain  details  of  the  over- 
grade  crossing  described  in  the  opinion.  An  amendatory  order  was  made 
under  date  of  December  16,  1915.  Under  the  proceeding  thus  instituted 
in  the  spring  of  1916  a  petition  was  presented  to  the  Commission  for  its 
approval,  including  a  proposed  contract  with  one  Guy  Yroman,  civil 
engineer,  for  all  plans,  specifications  and  estimates,  engineering,  super- 
intendence, etc.,  in  connection  with  the  said  overgrade  crossing.  The 
railroad  which  was  doing  the  work  estimated  a  charge  of  $1,537.09  in  the 
aggregate  for  engineering  and  miscellaneous  expenses.  Of  this  amotmt 
$333.66  is  admitted  to  be  correct;  the  other  items,  including  checking 
Bronx  Parkway  .Commission  plans,  field  inspection,  for  expenses  of 
accounting  (being  one-half  the  total)  amounting  in  sll  to  $1,203.43,  are 
objected  to  by  the  municipalities  interested  on  the  ground  that  to  allow 
them  would  impose  a  double  charge  for  certain  engineering  expenses. 
The  point  was  considered  well  taken.  The  Vroman  contract  provided  that 
all  engineering,  superintendence,  etc.,  necessary  or  required  in  respect  of 
this  crossing  should  be  made  by  the  railroad  company,  the  inference  being 
that  no  additional  charge  for  any  of  these  purposes  should  be  made.  The 
railroad  is  no  more  entitled  to  recover  for  such  expenditure  than  would 
the  municipality  for  similar  service  rendered  by  its  engineering  depart- 
ment; in  respect  of  which  latter  reference  is  made  to  an  early  deter- 
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mination  of  the  Oommission  in  tliis  very  case:  in  the  matter  of  claim  of 
municipality  for  charging  expenses  of  inspectors  against  the  elimination 
of  grade  crossings  in  Mt.  Vernon,  the  opinion  being  written  by  Stevens, 
then  Chairman.  The  claim  und«r  consideration  and  any  similar  claim 
for  future  service  of  the  kind  mentioned  must  be  disallowed. 

Qeo.  H.  Walker,  attorney,  for  the  New  York  Central  Railroad 
Company. 

Max  Cohen,   assistant  corporation  counsel,  for  the  City  of 
Yonkers. 

Frank  A.  Bennett,  corporation  counsel,  for  the  City  of  Mount 
Vernon. 

Van  Santvooed,  Chairman. —  Under  the  original  order  in  this 
case  entered  on  September  12,  1907,  as  modified  by  further  order 
therein  of  June  22,  1912,  provision  was  made  for  the  elimination 
of  various  grade  crossings  by  streets  in  Mount  Vernon  of  the 
tracks  of  the  New  York  and  Harlem  railroad,  under  plans  in  said 
orders  specified  and  approved,  at  an  estimated  aggregate  cost  of 
$450,000,  of  which  amount  $36,900  was  estimated  as  the  cost  of 
elimination  of  the  grade  crossing  at  Fleetwood  avenue  alone.  If 
the  work  had  proceeded  under  the  determinations  thus  made,  the 
statutory  share  of  the  railroad  corporation  in  the  estimated  cost 
of  the  Fleetwood  avenue  elimination  would  have  been  the  sum  of 
$18,450,  and  the  remainder  of  said  cost  would  have  been  borne 
equally  by  the  municipality  and  the  State  of  New  York  in  the 
sum  of  $9,225  each.  But  in  the  general  development  of  its  broad 
and  far-reaching  plans,  the  Bronx  Parkway  Commission  became 
convinced  that  a  proper  treatment  of  the  subject  demanded  a  more 
elaborate  and  ornamental  structure  than  and  at  a  different  loca- 
tion from  that  which  would  result  under  the  original  orders 
referred  to.  Accordingly,  with  the  knowledge  of  this  Commission, 
the  Bronx  Parkway  Commission  made  an  agreement  with  the 
cities  of  Mount  Vernon  and  Yonkers  and  the  New  York  Central 
Railroad  Company  whereby,  among  other  things,  said  Commis- 
sion and  the  two  mimicipalities  agreed  to  assume,  pay,  and  dis- 
charge all  the  cost  of  a  proposed  viaduct  at  Broad  street  in  Mount 
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Vernon,  designed  to  take  the  place  of  the  overhead  crossing  at 
Fleetwood  avenue  provided  for  in  the  first  above  mentioned 
orders,  in  excess  of  the  sum  of  $27,675,  being  the  aggregate  of  the 
statutory  shares  of  the  railroad  company  and  of  the  State  of  New 
York,  respectively,  in  the  originally  estimated  cost  of  the  proposed 
Fleetwood  avenue  elimination :  it  being  expressly  understood  and 
agreed  that  the  total  share  of  the  cost  of  the  completed  project  to 
be  paid  by  the  State  of  New  York  shall  not  exceed  the  sum  of 
$9,225,  and  that  of  the  railroad  company  the  sum  of  $18,450. 

The  agreement  further  contemplated  that  all  the  work  provided 
for  under  the  modified  plan  should  be  done  by  and  under  the 
direction  of  th^  Bronx  Parkway  Commission.  This  Commission 
was  fully  aware  of  the  understanding  between  the  parties,  which 
indeed  sought  from  the  Commission  its  express  approval  of  the 
said  agreement  before  execution  thereof.  The  Commission  held 
that  it  was  without  authority  to  sanction  an  agreement  by  the 
terms  of  which  a  corporation  not  subject  to  its  jurisdiction  (in  this 
case  the  Bronx  Parkway  Commission)  would  become  clothed  with 
full  power  to  pass  upon  and  finally  determine  the  sufficiency  of 
work,  the  direction  of  which  is  by  statute  expressly  del^ated  to 
this  body  alone.  The  interested  parties  accordingly  were 
instructed  that  this  Commission  must  look  to  the  railroad  company 
as  the  responsible  agency  for  carrying  out  the  project,  thus  reserv- 
ing unimpaired  its  statutory  authority  and  duty  in  the  matters  of 
direction  of  the  work  and  accounting  of  the  cost  thereof.  Upon 
this  express  understanding  the  Commission  found  no  objection  to 
the  making  of  the  agreement  between  the  parties,  of  which,  how- 
ever, for  the  reasons  stated,  it  gave  no  formal  approval,  and  a 
further  amendatory  order  providing  for  the  construction  of  an 
overhead  bridge  with  graded  approaches  at  Broad  street.  Mount 
Vernon,  instead  of  at  Fleetwood  avenue,  estimated  to  cost  a  very 
considerable  sum  in  excess  of  the  estimated  cost  of  the  first  pro- 
posed over-crossing  at  Fleetwood  avenue,  and  with  the  shares  of 
the  railroad  company  and  the  State  respectively  limited  as  above 
indicated,  was  duly  made  and  entered  by  this  Commission  under 
date  of  December  16,  1915. 
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In  the  orderly  development  of  the  procedure  thus  instituted,  in 
the  Spring  of  1916  there  was  presented  to  the  Commission  for  its 
approval  a  proposed  contract  with  Guy  Vroman,  civil  engineer, 
covering  preparation  by  Mr.  Vroman  "  of  all  plans,  specifications, 
and  estimates,  for  all  engineering,  superintendence,  etc,  necessary 
or  required  in  respect  of  the  overgrade  crossing  to  be  built  in  the 
line  of  Broad  street.  Mount  Vernon."  The  cities  of  Mount  Ver- 
non and  Tonkers  and  the  Bronx  Parkway  Commission  were  the 
other  parties  to  this  contract,  which  was  approved  by  this  Com- 
mission at  the  request  of  the  New  York  Central  Railroad 
Company. 

In  an  intermediate  accounting  of  expenditures  thus  far  made 
in  connection  with  this  project,  the  railroad  corporation  has  sub- 
mitted a  charge  of  $1,537.09  in  the  aggr^ate  for  what  may  be 
termed  engineering  and  miscellaneous  expenses.  Of  the  total 
amount  claimed,  $333.66,  for  the  most  part  covering  work  per- 
formed prior  to  the  making  of  the  Vroman  contract  above  men- 
tioned, is  conceded  by  all  in  interest  to  be  a  proper  charge;  and 
the  same  accordingly  is  hereby  allowed.  The  remainder  of  the 
claim  includes  the  following: 
For  checking  Bronx  Parkway  Commission  plans. . . .       $656  49 

For  inspection  in  the  field 501  81 

For  expenses  of  accounting  (that  part  of  the  amount 
claimed  for  this  particular  expense  and  not  con- 
ceded by  the  cities,  being  one-half  of  the  total) ....  45  13 


$1,203  48 


The  two  municipalities  object  to  these  items  on  the  ground  that 
their  allowance  would  result  in  imposition  of  a  double  charge  for 
certain  engineering  expenses.  •  I  believe  the  point  is  well  taken. 
When  the  Commission  was  requested  by  the  railroad  company  to 
approve  the  Vroman  contract  with  its  provision  that  it  covered 
"  all  engineering,  superintendence,  etc.,  necessary  or  required  in 
respect  of  the  overgrade  crossing  at  Broad  street,"  I  considered  it 
was  a  manifest  inference  that  no  additional  charge  for  any  of  the 
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services  specified  and  referred  to  should  be  made  by  the  railroad 
company.  The  latter  has  explained  its  inclusion  of  the  engineer- 
ing charges  as  having  been  occasioned  hy  its  understanding  of 
the  Commission's  ruling  that  it  —  the  railroad  company  —  would 
be  held  responsible  for  the  proper  conduct  of  the  v^orL  But  here 
the  railroad  company  is  not  only  "  presumed ''  to  know  the  law, 
because  in  view  of  the  particularly  able  counsel  which  represents 
and  (at  least  presumably)  guides  it  in  these  matters,  the  Com- 
missioner in  charge  is  convinced  that  it  actually  knows  the  law. 
Accordingly,  when  with  full  knowledge  that  this  Commission  had 
no  authority  to  relieve  the  railroad  company  of  its  general  respon- 
sibilities in  the  premises  it  recommended  for  approval  by  the  Com- 
mission a  contract  which  provided  for  "  all  engineering  and  super- 
intendence '^  required  in  the  matter,  the  Commission,  as  well  as 
the  municipalities,  naturally  supposed  that  the  railroad  company 
was  willing  to  rely  upon  the  professional  skill  of  the  engineer 
contracted  with,  and  thus  assumed  any  possible  risk  in  the  matter 
of  satisfying  the  supervisory  demands  and  exactions  of  the  engi- 
neers of  this  Commission ;  and  so  far  as  it  might  feel  called  upon 
to  scrutinize  plans,  check  up  specifications,  and  inspect  work,  any 
such  attention  to  the  work  must  be  deemed  as  having  been  given 
for  its  own  especial  satisfaction,  complacency,  and  reassurance. 
It  is  no  more  entitled  to  recover  for  such  expenditure  than  would 
the  municipality  for  similar  service  rendered  by  its  engineering 
department;  in  respect  of  which  latter  reference  is  made  to  an 
early  determination  of  the  Commission  in  this  very  case  in  pass- 
ing upon  precisely  such  a  claim  as  that  last  suggested  (see  epis- 
tolary mem.  of  this  Commission  dated  Appl  4,  1911,  in  the 
matter  of  claim  of  municipality  for  charging  expenses  of 
inspectors  against  the  elimination  of  grade  crossings  in  Mount 
Vernon;  Stevens,  Chairman). 

The  claim  under  consideration  and  any  similar  claim  for  future 
service  of  the  kind  mentioned  must  be  disallowed. 

All  concur;  Commissioner  Emmet  absent. 
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Petition  of  £he  Kingston  Gas  and  Electbio  Company  for 
Authority  to  Aoqxdre  All  of  the  Capital  Stock  of  Ulster  Eleo- 
tric  light,  Heat  and  Power  Compoay  and  775  Shares  of  the 
Capital  Stock  of  Upper  Hudson  Electric  and  Bailroad  Company 

Case  V[o.  5893 

(Public  S«rvioe  OomiiiiBBioii,  Second  Disfcriot,  Deoember  27,  1917) 

A  domattic  gas  and  alactxk  coxporatioii  which  ia  owned  by  a  f  oxeigii  holdiaf 
cozpoxmtioB  aeeks  authority  to  acqnira  aB  the  capital  atock  of  another 
aimflar  domeatic  company  and  a  majority  of  the  capital  atock  of  a  aecond 
almilar  domeatic  cozporation. 

Early  in  1916  a  foreign  oorpootation  known  aa  the  American  Gaa  Com- 
pany, without  securing  the  oonaent  of  the  Gommiaeion,  acquired  as  a 
holding  company  the  entire  outstanding  capital  stock  of  the  Ulster  Elec- 
tric Light,  Heat  and  Power  Company,  a  domestic  corporation,  for  $30,000. 
It  also  secured  a  majority  of  the  entire  capital  stock  of  the  Upper 
Hudson  Electric  and  Railroad  Company,  a  domestic  corporation,  the 
object  being  to  consolidate  the  lighting  interests  in  a  large  area  of 
country.  The  purchases  by  the  American  Gas  Company  were  in  violation 
of  the  statutory  prohibition  that  no  holding  company  shall  take  or  hold 
more  than  ten  per  cent  of  the  total  capital  stock  of  any  domestic  gas  or 
electric  corporation,  and  were  also  in  violation  of  the  provision  that  no 
such  corporation  shaU  directly  or  indirectly  acquire  the  atock  or  bonda 
of  any  similar  corporaticm  unless  authorised  so  to  do  by  this  Commission. 
In  (May,  1916,  the  American  Gas  Company  notified  this  Commission  of  the 
appointment  of  one  of  its  employees  as  manager  of  the  Upper  Hudson 
Electric  and  Bailroad  Company.  The  Commission  inquired  as  to  why 
the  fact  was  brought  to  ita  attention;  under  date  of  May  10,  1916,  the 
Commission  waa  advieed  that  the  American  Gas  Company  owned  a  con- 
trolling interest  in  the  Upper  Hudson  Electric  and  Railroad  Company 
and  had  charge  of  the  busineea  of  that  company.  This  was  the  first 
notice  the  Ccxnmission  received  of  the  unauthofriaed  and  illegal  purchase 
of  the  stock. 

Upon  the  testimony  adduced  the  Commission  determines  that  there  haa 
been  a  failure  to  show  that  the  proposed  purchases  will  advance  the 
public  interests.  The  manifest  legislative  intent  to  restrain  foreign  hold- 
ing companiea  from  improper  and  oppressive  control  of  capital  invested 
and  corporate  privileges  created  under  New  York  State  laws  imposes 
upon  the  Public  Servioe  Commission  the  most  careful  and  searching 
exercise  of  discretion  in  passing  upon  an  application  by  a  domestic  elec- 
tric company,  which  corporation  is  controlled  through  ownership  of  ita 
capital  atock  by  a  foreign  holding  company,  for  leave  to  purchase  a  con- 
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trolling  interest  in  another  domestic  electric  company.  Hie  purpose  of 
the  American  Gas  Company  includes  obviously  the  passing  of  the  control 
of  the  purchased  corporation  to  a  foreign  holding  company  against  the 
open  opposition  of  the  minority  stockholders  and  would  be  an  improper 
exercise  of  discretion  by  the  Public  Service  Commission.    Petition  denied. 

W.  M.  Wherry  and  Lewis  E.  Carr,  for  petitioner. 
J.  M.  Sheehan,  for  opposing  stockholders. 

Vabt  Sautvooed,  Chairman. —  The  Kingston  Gas  and  Electric 
Company  (hereinafter  referred  to  as  the  Kingston  Company) 
is  a  domestic  corporation  located  at  Kingston,  in  Ulster  county, 
with  outstanding  capital  stock  in  the  amount  of  $700,000,  all  of 
which  capital  is  and  since  the  organization  of  the  company  in 
1902  has  been  owned  by  the  American  Gas  Company. 

The  American  Gas  Company  is  a  foreign  holding  company, 
which  owns  the  capital  stock  of  some  fifteen  or  more  gas  and 
electric  corporations  operating  at  different  localities  in  various 
States, 

The  Ulster  Electric  Light,  Heat  and  Power  Company  (herein- 
after referred  to  as  the  Ulster  Light  Company)  is  a  domestic 
corporation  located  at  Saugerties,  in  Ulster  county,  some  ten  or 
twelve  miles  distant  from  Kingston,  with  outstanding  capital 
stock  in  the  sum  of  $30,000. 

The  Upper  Hudson  Electric  and  Railroad  Company  (herein- 
after referred  to  as  the  Upper  Hudson  Company)  is  a  domestic 
corporation  located  at  Catskill,  in  GPreene  county,  about  twenty- 
two  miles  from  Kingston.  It  has  outstanding  $150,000  in  capital 
stock. 

In  the  early  part  of  1916  the  American  Gas  Company,  without 
the  knowledge  or  consent  of  this  Commission,  assumed  to  acquire 
by  purchase  the  entire  outstanding  capital  stock  of  the  Ulster 
Light  Company,  paying  therefor  the  sum  of  $30,000;  and  also 
Y76  shares,  being  slightly  more  than  a  majority  of  the  entire 
capital  stock,  of  the  Upper  Hudson  Company,  paying  therefor  at 
the  rate  of  $90  per  share.  The  object  of  the  American  Gas  Com- 
pany in  undertaking  these  purchases  was  to  consolidate  the  light- 
ing interests  in  the  area  of  operation  embraced  by  the  three  com- 
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panieSy  through  common  ownership  by  the  holding  company,  which 
during  fifteen  years  preceding  had  owned  all  of  the  stock  of  the 
Kingston  Company.     While  the  record  discloses  and  this  Com- 
mission is  satisfied  that  the  American  Gas  Company  acted  openly 
and  in  good  faith  in  the  matter  of  these  purchases,  it  is  neverthe- 
less the  law  of  this  State  that,  first,  no  holding  company,  domestic 
or  foreign,  shall  purchase,  acquire,  take  or  hold  more  than  10  per 
cent  of  the  total  capital  stock  of  any  domestic  gas  or  electrical 
corporation  (with  certain  exceptions  that  are  not  germane  to  the 
particular  point  now  under  consideration) ;  and,  second,  no  gas 
corporation  or  electrical  corporation  shall  directly  or  indirectly 
ncquire  the  stock  or  bonds  of  any  other  corporation  engaged  in  the 
same  or  a  similar  business,  unless  authorized  so  to  do  by  this 
Commission.    In  May,  1916,  the  American  Gas  Company  notified 
this  Commission  of  the  appointment  of  one  of  its  employees  as 
manager  of  the  Upper  Hudson  Electric  and  Railroad  Company, 
and,  in  reply  to  our  inquiry  as  to  why  the  fact  was  thus  brought 
to  our  attention,  under  date  of  May  10,  1916,  the  Commission  was 
advised  that  "  The  American  Gas  Company  owns  a  controlling 
interest  in  the  Upper  Hudson  Electric  and  Railroad  Company 
and  has  charge  of  the  business  of  that  company."    It  was  through 
this  correspondence    that  this  Commission  received  its  first  notice 
of  the  unauthorized  and  illegal  purchase  of  the  stock  in  question. 
The  transaction  of  course  was  a  nullitv,  and  after  further  corre- 
spondence  on  the  subject,  followed  by  a  conference  between  a  mem- 
ber of  this  Commission  and  representatives  of  the  American  Gas 
Company,  application  was  duly  made  by  the  Kingston  Company 
for  leave  to  purchase  the  stocks  in  question  from  M.  M.  Stroud, 
who  in  the  meantime  had  taken  title  to  the  larger  part  of  the  stocks 
mentioned,  and  from  certain  other  officials  of  the  American  Gas 
Company  who,  respectively,  had  taken  and  held  five  shares  of 
stock  in  each  case  to  qualify  ais  directors  of  the  two  companies 
respectively.    Mr.  Stroud  is  president  of  the  American  Gas  Com- 
pany, and,  although  he  states  that  he  paid  for  these  stocks  with 
his  own  money,  undoubtedly  took  title  in  the  interest  of  his  cor- 
poration—  it  being  alleged  in  the  petition  that  "the  shares  of 
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stock  of  each  of  said  corporations  (referring  to  the  Ulster  Light 
Company  and  the  Upper  Hudson  Company)  were  not  acquired 
for  the  individual  interests  of  the  persons  so  acquiring  them  but 
for  the  purpose  of  having  the  properties  operated  in  conjunction 
with  the  Kingston  Gas  and  Electric  Company  ultimately."  The 
petition  further  alleged  that  if  the  three  operating  companies 
named  can  be  treated  as  a  unit  in  the  territory  supplied  by  them, 
and  the  engineering  and  practical  problons  therein  treated  as  a 
unit  for  the  entire  territory,  it  is  believed  that  the  capacity  for 
service  of  the  three  plants  will  be  increased,  additional  electrical 
energy  become  available,  and  economies  introduced  which  will 
tend  to  both  improve  the  service  and  eventually  result  in  decreas- 
ing rates  to  consumers.  The  object  of  the  proceeding  was  further 
stated  by  the  president  of  the  American  Glas  Company  in  his  testi- 
mony at  the  hearing  as  follows: 

"  Q.  Mr.  Stroud,  have  you  ever  requested  the  owners  of  the 
remainder  of  this  stock  (that  of  the  Upper  Hudlson  Company), 
the  stock'  in  excess  of  775  shares  that  the  American  Gas  Company 
owns,  that  you  ever  requested  them  to  join  with  you  in  a  consoli- 
dation or  merger  of  these  companies  ?  A.  No,  sir.  Q.  You  wish 
to  eflFect  such  a  consolidation  or  merger,  do  you  not  ?  A.  Eventu- 
ally. Q.  Do  you  wish  to  effect  it  now?  A.  I  have  no  definite 
plans  at  present.  Q.  Then  what  is  your  purpose  now  in  seeking 
to  have  the  Kingston  Company  acquire  the  775  shares  t  A.  So  as 
to  legalize  the  ownership  by  the  Kingston  Company  so  that  the 
general  control  and  the  general  advantage  of  such  control  can  be 
gotten  by  all  of  that  district  and  the  Catskill  Company  in  addition 
will  get  the  advantage  of  such  control." 

Restraints  upon  corporate  purchases  of  the  capital  stock  and 
securities  of  gas  and  electric  corporations  are  found  in  section  70 
of  the  Public  Service  Commissions  Law,  which  voiced  the  first 
legislative  prohibition  in  this  State  of  further  control  of  operating 
light  companies  by  so-called  holding  companies,  which  latter 
were  forbidden  to  acquire  more  than  10  per  cent  of  the  capital 
stock  of  our  domestic  operating  companies.  And  as  a  further 
saf^uard  against  what  at  least  was  then  considered  improper 
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ownership  and  exploitation  of  domestic  lighting  companies  by 
other  corporations,  purchase  even  by  a  domestic  operating  com- 
pany of  the  capital  stock  and  bonds  or  of  the  property  of  a  corpora- 
tion in  precisely  the  same  line  of  business  was  made  contingent 
upon  formal  approval  by  this  Commission.  Similarly,  if  a  hold- 
ing company  at  the  time  of  the  enactment  of  the  statute  under 
consideration  was  the  owner  and  holder  of  a  majority  of  the 
capital  stock  of  a  domestic  gas  corporation  or  electric  corporation, 
purchase  by  said  holding  company  of  even  one  additional  share  of 
such  stock  (the  right  to  acquire  such  additional  stock  under  the 
circumstances  being  one  of  the  exceptions  to  the  general  rule  above 
referred  to)  waa  Ukewise  conditioned  upon  the  approval  of  this 
body.  So  that  in  the  case  now  before  us  the  question  is  not  alone 
whether  the  act  is  permitted  hj  law,  but  whether  under  all  the 
circumstances  of  the  case  it  commends  itself  to  the  dispassionate 
judgment  of  a  r^ulative  body  as  being  in  the  public  interest  —  or 
at  least  not  contrary  thereto. 

There  is  no  doubt  that  the  Kingston  Company,  with  the  consent 
of  this  Commission,  may  lawfully  purchase  and  hold  the  stocks 
now  sought  to  be  acquired  by  it.  All  three  corporations  are  oper- 
ating companies,  organized  under  the  laws  of  this  State,  so  that  the 
prohibition  against  acquisition  by  certain  corporations  of  more 
than  10  per  cent  of  the  capital  stock  of  a  domestic  operating 
gas  or  electric  corporation  does  not  apply.  There  remains  to  con- 
sider only  whether  reasons  exist  why  in  the  proper  exercise  of  the 
discretion  conferred  upon  it  this  Commission  should  withhold  its 
approval  of  the  proposed  purchases  or  of  either  of  them. 

The  views  of  the  writer  of  this  opinion  as  to  intent  of  the  Legis- 
lature in  respect  of  the  acquisition  by  holding  companies  of  the 
control  of  our  domestic  operating  companies  have  been  freely 
expressed  in  his  dissenting  opinion  in  the  so-called  Frost  Gas 
case  (decided  January  25,  1917)  and  the  Lockport  Light  Com- 
pany case  (decided  June  19,  1917).  And  while  I  consider  the 
present  case  properly  to  be  differentiated  from  those  last  men- 
tioned, in  that  the  Kingston  Company  is  a  domestic  corporation, 
in  every  respect  subject  to  the  jurisdiction  of  this  Commission,  as 
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are  those  corporations  the  control  of  which  it  now  seeks  to  acquire, 
thereby  eliminating  objection  to  what  is  proposed  on  the  score  of 
legality  alone,  the  manifest  legislative  intent  to  restrain  foreign 
holding  companies  from  improper  and  oppressive  control  of 
capital  invested  and  corporate  privileges  created  under  our  own 
State  laws  imposes  upon  us  the  most  careful  and  searching  exer- 
cise of  discretion  in  passing  upon  applications  of  this  sort 

As  to  the  proposed  purchase  by  the  Kingston  Company  of  the 
capital  stock  of  the  Ulster  Light  Company  there  seems  to  be  no 
objection  raised,  and  we  are  of  opinion  that  the  same  properly  may 
be  approved.  But  purchase  by  the  Kingston  Company  of  stodc  of 
the  Upper  Hudson  Company  is  strenuously  opposed  by  practically 
all  of  ihe  minority  interests,  amounting  to  712^^  shares.  It  is 
alleged,  and  seems  to  have  been  established,  that  following  acquisi- 
tion of  said  stock  by  the  American  Gas  Company,  six  ofl&cers  or 
employees  of  that  corporation  were  made  directors  of  the  Upper 
Hudson  Company,  the  total  number  of  directors  being  seven ;  that 
taking  advantage  of  an  existing  by-law  of  the  Upper  Hudson  Com- 
pany an  executive  committee  of  three,  consisting  of  the  president, 
general  manager,  and  another  officer  or  employee  of  the  American 
Gas  Company,  thereafter  exercised  the  full  powers  of  the  board 
of  directors  of  the  Upper  Hudson  Company,  which  latter  seems 
to  have  held  few  if  any  meetings ;  and  all  meetings  of  such  execu- 
tive committee  were  held  in  Philadelphia;  that  financing,  engi- 
neering, and,  in  fact,  the  entire  general  management  of  the  Upper 
Hudson  Company  were  taken  over  by  the  American  Gas  Company 
under  an  agreement  entered  into  by  the  board  of  directors  of  the 
controlled  company,  constituted  as  above,  whereby  3  per  cent  of 
the  gross  receipts  of  the  Upper  Hudson  Company  was  to  be 
retained  by  the  American  Gas  Company  as  compensation  for  its 
services  and  in  lieu  of  salaries  of  executive  ofiicers.  And  it  is 
alleged  that  while  the  American  Gas  Company  had  expressed  its 
willingness  to  consider  purchase  of  the  minority  stock  in  the 
Upper  Hudson  Company,  the  best  offer  which  had  been  intimated 
was  $90  per  share  —  whereas  the  minority  interest  read  into  the 
record  its  expressed  willingness  to  buy  or  sell  at  $150  per  share, 
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which  it  insisted  was  a  fair  value;  and  finally  that  under  present 
conditions,  which  naturally  would  be  unchanged  by  the  mere 
transfer  of  legal  title  of  the  stock  involved  from  Mr.  Stroud  as 
president  of  the  American  Gas  Company  to  the  Kingston  Com- 
pany entirely  owned  by  the  other  corporation,  the  Upper  Hudson 
Company,  organized  under  the  laws  of  this  State  and  subject  to 
the  jurisdiction  of  this  Commission,  had  become  and  would  con- 
tinue a  mere  appendage  of  a  foreign  holding  company,  which 
through  a  continuance  of  its  extra-territorial  control  was  really 
attempting  to  force  a  consolidation  upon  unwilling  minority  inter- 
ests whose  rights  were  being  ignored. 

While  we  do  not  accept  all  the  conclusions  of  these  minority 
interests  as  sound  in  either  law  or  equity,  we  are  unhesitatingly 
of  opinion  that  under  existing  conditions  as  disclosed  in  the  record 
and  herein  superficially  referred  to  there  is  no  proof  in  the  case 
that  the  public  interest  will  be  advanced  by  approval  of  the  pro- 
posed purchase.  Ordinarily  such  purchases  are  justified  by 
alleged  economies  in  operation  following  a  merger  which  is  pre- 
dicated as  an  essential  part  of  the  project.  But  as  matters  stand 
there  can  be  no  merger  in  this  case  until  the  minority  interests 
shall  have  been  acquired;  no  proposition  for  a  merger  or  con- 
solidation of  the  Kingston  Company  with  the  two  others  mentioned 
has  ever  been  made  by  the  present  controlling  interests,  and  it  is 
expressly  stated  that  while  the.  American  Gas  Company  desires  to 
effect  such  consolidation  or  merger  "  eventually,"  it  has  no  definite 
plans  in  regard  thereto  at  present.  In  short,  we  are  not  convinced 
from  the  testimony  in  the  case  that  under  existing  conditions,  with 
a  hostile  minority  in  open  opposition  to  what  is  admittedly  foreign 
holding  company  management  of  domestic  gas  and  electric  enters 
prises,  to  legalize  the  continuance  of  such  an  unsatisfactory  state 
of  affairs  through  authorization  of  something  merely  not  in  itself 
illegal  would  be  a  proper  exercise  of  discretion  by  this  body. 
Approval  of  the  proposed  purchase  by  the  Kingston  Company  of 
the  775  shares  of  stock  of  the  Upper  Hudson  Company  accord- 
ingly should  be  denied. 

All  concur;  Commissioner  Emmet  not  present. 
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Petition  of  the  Town  Board  and  Supebintendbnt  of  Highways 
OF  THE  Town  of  Coening,  Steuben  County,  under  Section  90 
of  the  Bailroad  Law  for  a  Determination  as  to  the*  Manner  in 
Which  Fenderson  Street  in  Said  Town  Shall  Cross  the  Rail- 
road Operated  by  The  Delaware,  Lackawanna  and  Western 
Railroad  Company 

Case  No.  6044 

(Public  Service  Oommission,  Second  District,  December  27,  1D17) 

The  policy  of  the  State  is  the  gradual  abolition  of  gimde  croisincs  and  should 
be  kept  in  view. 

The  local  authorities  of  the  town  of  Ooming,  Steuben  county,  seek  to 
have  a  street  known  as  Fenderson  street  cross  the  tracks  of  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  in  the  town  of  Coming  at 
grade,  but  the  railroad  company  objects  and  insists  that  the  street  be 
carried  across  the  tracks  by  means  of  a  proper  bridge  and  approaches 
thereto.  The  only  cases  in  which  grade  crossings  are  aUowed  to  be 
created  are  those  involving  a  maximum  of  convenience  and  necessity  and 
a  minimum  of  danger,  or  under  circumstances  which  constitute  a  real 
public  emergency.  Nothing  of  this  sort  is  herein  shown  to  exist.  Under 
the  circumstances  of  this  case  the  grade  crossing  is  denied  and  the  cross- 
ing is  directed  to  be  made  by  means  of  a  bridge  and  the  approaches 
thereto. 

0^0.  Stranbinger,  Supervisor,  for  the  Town  of  Coming. 

G.  W.  Cheney  for  the  Painted  Post  and  Coming  Improvement 
Company. 

Roes  M.  Lovell,  of  Stanchfield,  Lovell,  Falck  &  Sayles,  for  the 
Delaware,  Lackawanna  and  Western  Railroad  Company. 

Van  Santvoobd,  Chairman. —  This  is  an  application  by  the 
town  board  and  superintendent  of  highways  of  the  town  of  Com- 
ing, Steuben  county,  for  a  determination  by  this  Commission  as  to 
ihe  manner  in  which  a  newly  laid  out  highway  in  said  town  shall 
cross  the  tracks  of  the  Delaware,  Lackawanna  and  Western  Rail- 
road Company. 
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The  Delaware,  Lackawanna  and  Western  railroad  in  the  vicin- 
ity of  the  proposed  crossing  point  consists  of  two  main  line,  hi^ 
speed,  tracks.  It  appears  that  for  a  considerable  number  of  years 
there  was  a  private  or  farm  crossing  at  or  about  where  Fenderson 
street  has  been  laid  out.  On  account  of  the  fact  that  the  use  of 
this  crossing  was  becoming  general,  the  railroad  company  removed 
the  crossing  plank  and  fenced  its  right  of  way  at  the  point ;  so  that 
no  crossing  facilities  exist  there  at  the  present  tima 

At  the  hearing  in  the  case  the  petitioner  town  at  first  disputed 
the  fact  that  this  had  been  a  private  crossing,  but  later  this  fact 
was  conceded,  and  as  well  that  the  railroad  company  had  the  right 
to  dose  the  crossing. 

At  the  point  under  consideration  the  tracks  of  the  railroad  run 
in  an  easterly  and  westerly  direction.  Fenderson  street  runs 
north  and  south.  About  200  feet  west  of  Fenderson  street  is  the 
boundary  line  between  the  towns  of  Coming  and  Irwin.  Along^ 
side  the  boundary  in  the  town  of  Irwin  is  the  village  of  Painted 
Post,  and  Hamilton  street  in  this  village  crosses  the  railroad  at 
grade  at  a  point  about  1,180  feet  west  of  Fenderson  street.  North 
of  the  railroad  this  street  (there  designated  as  the  '^  Old  road  ") 
curves  to  the  right  and  east,  and,  running  roughly  parallel  with 
the  railroad,  is  intersected  by  a  street  known  as  the  Balcom  Lane, 
which  crosses  the  railroad  at  grade  at  a  point  about  1,745  feet  east 
of  Fenderson  street,  with  a  resulting  distance  between  the  two 
grade  crossings  of  about  2,875  feet  The  land  in  this  vicinity  is 
generally  low,  the  tracks  being  on  an  embankment  about  six  or 
seven  feet  high.  South  of  the  tracks  the  locality  is  built  up,  but 
north  of  the  tracks  there  are  only  about  half  a  dozen  houses 
between  the  railroad  and  the  above  mentioned  continuation  of 
Hamilton  street,  known  as  the  "  Old  road,"  along  which  there  are 
about  ten  houses :  making  altogether  some  sixteen  houses  north  of 
the  tracks.  While  there  is  not  direct  testimony  on  the  subject, 
at  least  it  may  be  inferred  that  the  adjacent  land  north  of  the 
railroad  has  been  laid  out  by  a  real  estate  improvement  company 
with  the  object  of  selling  lots  in  addition  to  those  already  dis- 
posed of.     Significant  references  to  such  an  enterprise  are  found 


414  State  Department  Reports 


[Vol.  14]  Public  Service  Commission,  Seoond  District 


in  the  minutefl  at  pages  10,  11,  15,  20,  and  21.  At  the  foot  of 
Balcom  Lane,  about  one-half  mile  from  and  on  the  south  side  of 
the  railroad,  is  a  schoolhouse,  and  one  of  the  main  arguments  in 
favor  of  a  crossing  at  Fenderson  street  is  to  give  children  living 
on  the  north  side  of  the  tracks  a  convenient  and  short  route  to  the 
schoolhouse.  If  they  are  unable  to  cross  at  Fenderson  street, 
then  they  must  go  either  by  way  of  the  "  Old  road  "  easterly  to 
the  Balcom  Lane  and  thence  southerly,  crossing  the  tracks  at 
grade;  or  proceed  westerly  to  Hamilton  street  in  the  village  of 
Painted  Post,  crossing  the  railroad  at  grade,  and  then  go  easterly 
to  the  schoolhouse.  In  the  former  case  the  distance  is  about  the 
same  as  via  Fenderson  street ;  in  the  latter  case  it  is  about  one-half 
mile  longer.  Of  course,  children  living  between  the  railroad  and 
the  "  Old  road "  could  cross  immediately  at  Fenderson  street, 
whereas  at  present  they  must  first  go  to  the  "  Old  road,''  covering 
the  same  distance  upon  their  return.  This  extra  travel  diould  be 
added  to  either  one  of  the  above  alternate  routes  in  a  statement  of 
their  comparative  lengths. 

The  supervisor  makes  the  statement  that  many  people  bought 
building  lots  north  of  the  tracks  in  the  expectation  and  belief  that 
the  old  crossing  at  or  about  at  Fenderson  street  was  to  be  main- 
tained, but  it  was  admitted  that  no  assurances  to  this  effect  had 
been  given  by  the  railroad  company. 

The  Delaware,  Lackawanna  and  Western  railroad  is  one  of  the 
main  trunk  lines  between  Xew  York  and  Buffalo.  Some  of  its 
trains  run  at  very  high  speed  through  this  locality,  and  the  testi- 
mony shows  that  during  several  days  just  previous  to  the  hearing 
there  was  an  average  of  twenty-three  and  one-half  train  movements 
each  way  per  day  —  forty-seven  movements  in  all ;  of  which  twelve 
were  passenger  and  express  trains.  It  is  fair  to  assume  that  on 
account  of  the  importance  of  this  railroad  the  number  of  move- 
ments will  increase  rather  than  decrease  in  the  future. 

The  desire  of  the  town  to  carry  Fenderson  street  across  the  rail- 
road at  grade  is  opposed  by  the  railroad  company  on  the  grounds 
of  both  safety  and  facility  in  operation.  It  urges  that  having 
made  heavy  expenditures  in  eliminating  dangerous  grade  crossings 
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it  is  averse  to  the  creating  of  new  conditions  which  sooner  or  later 
inevitably  will  impose  upon  it  a  similar  burden  in  undoing  what 
is  now  proposed.  It  points  out  that  through  grade  revision 
between  Clark's  Summit  and  Halstead  on  its  lines  in  New  York 
and  Pennsylvania,  a  distance  of  forty  miles,  and  on  its  changed 
line  in  New  Jersey  for  a  distance  of  about  thirty  miles,  there 
remains  not  a  single  grade  crossing,  which  admirable  result  has 
been  obtained  only  through  expenditure  by  it  of  very  large  sums 
of  money. 

Drainage  conditions  at  the  point  involved  will  not  permit  an 
undeigrade  crossing,  so  that  the  project  of  a  new  thoroughfare 
involves  choice  between  carrying  Fenderson  street  across  the  rail- 
road at  grade,  or  by  means  of  some  form  of  overhead  structure. 
The  cost  of  a  suitable  bridge  and  approaches  has  been  estimated  at 
$60,000.  Although  the  railroad  company,  while  naturally  averse 
under  existing  conditions  to  embarking  upon  further  large 
expenditures  not  actually  addressed  to  improvement  in  transporta- 
tion facilities,  for  the  sake  of  both  safety  and  flexibility  in  opera- 
tion would  prefer  that  more  expensive  but  essentially  safe  method 
of  an  overhead  structure  to  the  dangers  and  operating  hindrances 
of  another  grade  crossing,  it  appears  that  the  municipality  is  not 
willing  to  assume  its  statutory  share  of  the  cost  of  an  overhead 
crossing.  For  this  reason  presumably  it  urges  approval  of  the 
projected  grade  crossing,  which  it  seeks  to  justify  on  the  score  of 
public  convenience  and  necessity.  But  in  a  very  late  case  (Appli- 
cation of  Town  of  Pitcaim,  etc.,  case  No.  6211,  decided  December 
18,  1917)  this  Commission  pointed  out  the  considerations  which 
in  its  opinion  properly  control  in  determinations  of  this  kind, 
which  so  far  as  it  is  possible  to  summarize  in  a  single  proposition 
have  been  happily  phrased  by  the  Appellate  Division  in  its  con- 
clusion that  "  considerations  serving  public  convenience  only 
must  yield  to  those  which  affect  public  safety."  Matter  of  Town 
Board  of  Royalton,  138  App.  Div.  412.  And  in  its  case  No. 
5660  —  Application  of  the  State  Commission  of  Highways  for 
the  elimination  of  a  grade  crossing  involving  the  towns  of  Rich- 
mondville  and  Cobleskill,  decided  March  26,  1917  —  in  which 
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practically  the  same  considerations,  including  that  of  the  con- 
venience of  school  children,  were  involved,  as  in  this  case,  this 
Commission  observed  "  These  and  other  arguments  were  given 
due  weight  by  the  Commission ;  but  in  such  a  case  the  wishes  and 
convenience  of  the  few  should  yield  to  the  safety  and  welfare  of 
the  many  in  carrying  out  the  manifest  intent  of  the  law,  that  when- 
ever and  wherever  possible  dangerous  grade  crossings  of  steam 
railroads  should  be  eliminated." 

As  before  stated,  the  record  shows  and  implies  that  the  necessity 
for  a  new  crossing  is  predicated  upon  (1)  the  convenience  of 
children  who  live  north  of  the  tracks  and  attend  a  school  located 
to  the  south  of  the  tracks;  (2)  the  proximity  of  a  very  consider- 
able building  area  which  would  become  more  available  with 
improved  highway  facilities;  and  (8)  the  convenience  of  some 
sixteen  resident  families. 

The  Commission  is  of  opinion  that  none  of  these  considerations 
is  nor  are  all  of  them  together  of  sufficient  weight  to  justify  dis- 
regard of  the  existing  state  policy  in  respect  of  grade  crossings, 
namely,  in  favor  of  the  gradual  abolition  of  those  now  existing, 
and  against  the  construction  of  additional  ones  except  in  cases  of 
both  a  maximum  of  convenience  and  necessity  and  a  minimum  of 
danger,  or  under  circumstances  which  constitute  a  real  public 
emergency.  In  the  case  of  a  new  highway  carried  over  a  railroad 
whether  at,  over,  or  under  grade,  the  cost  of  constructing  the  cross- 
ing is  imposed  in  equal  parts  upon  the  municipality  and  the  rail- 
road corporation.  But  once  such  new  highway  shall  have  been 
constructed  with  a  crossing  at  grade,  the  latter  becomes  subject 
to  elimination  and  an  over  or  undergrade  crossing  thereupon 
ordered  is  at  the  cost  of  the  railroad  which  pays  one-half,  and  the 
municipality  and  the  State  which  respectively  pay  one^uarter. 
To  create  a  situation  which  in  observance  of  state  policy  sooner  or 
later  would  inevitably  result  in  imposing  upon  the  State  a  financial 
burden  which  would  not  attach  if  the  over  or  under  method  of 
crossing  should  be  determined  in  the  first  instance,  is  not  com- 
patible with  a  proper  concern  for  the  public  treasury  by  a  depart- 
ment of  the  state  administration  to  which  has  been  entrusted  the 
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broad  discretionary  powers  reposed  in  this  Commission.  On  this 
account,  as  well  as  because  of  the  other  reasons  stated,  we  are 
unable  to  approve  the  project  of  a  grade  crossing  herein,  and  on 
the  contrary  determine  that  the  manner  in  which  Fenderson  street 
shall  cross  the  Delaware,  Lackawanna  and  Western  railroad,  in 
the  town  of  Coming,  shall  be  by  an  overgrade  structure  of  such 
kind,  type,  and  details  of  construction,  and  with  such  approaches 
and  the  graded  length  thereof  as  shall  be  particularly  specified  and 
provided  in  a  further  order  herein  to  be  made  and  entered  upon 
application  of  the  parties  hereto  or  of  either  of  them  upon  duel 
notice  given. 

All  concur;  Commissioner  Enmiet  absent 


In  the  Matter  of  the  Complaint  under  Sections  71  and  72  of  the 
Public  Service  Commissions  Law  of  the  Trustees  of  the  Vil- 
lage OP  South  Glens  Falls  against  United  Gas,  Eleoteic 
Light  and  Fuel  Company  of  Sandy  Hill  and  Fort  Edward 
as  to  Price  of  Gas 

Case  No.  6256 

(Public  Service  Oommission;  Second  District,  December  27,  1917) 

A  franchise  restriction  is  good  as  between  the  parties  but  is  not  controlling 
as  against  the  State. 

In  June,  1917,  the  United  Gas,  Electric  Light  and  Fuel  Company  of 
Sandy  Hill  and  Fort  Edward  filed  its  tariff  increasing  its  price  for  gas 
in  the  village  of  South  Glens  Falls  from  one  dollar  and  twenty -five  cents 
per  1,000  cubic  feet  to  one  dollar  and  sixty  cents.  The  village  then  began 
the  present  proceeding  against  the  gas  company  upon  the  ground  tha,t  the 
franchise  under  which  the  corporation  was  operating  in  the  village 
limited  the  price  to  one  dollar  and  twenty-five  cents  per  1,000  cubic  feet 
for  gas  consumed  for  lighting  purposes.     Held, 

That  there  is  no  provision  in  the  Transportation  Corporations  Law  or 
in  the  general  laws  of  the  State  authorizing  the  board  of  trustees  of 
an  incorporated  village  to  fix  rates  for  gas  or  electricity  in  a  franchise 
granted  by  such  board. 

State  Dept.  Reft. — ^Vol.  14        27 
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That  an  incorporated  village  has  no  authority  to  fix  rates  for  gas  or 
electricity  in  a  franchise  granted  by  the  proper  village  authorities  unless 
that  power  has  been  specifically  conferred  upon  such  authorities  by  the 
Legislature. 

That  where  there  is  a  provision  in  a  franchise  granted  by  the  board 
of  trustees  of  an  incorporated  village  fixing  rates  for  gas  or  electricity 
such  rates  are  controlling  as  between  the  parties  until  such  time  as  the 
State  shall  exercise  its  power  to  revise  them  in  the  manner  provided 
by  law. 

Complaint  filed  November  2,  1917. 
Answer  filed  December  5,  1917. 

Hearing  held  at  the  oflSce  of  the  Commission  in  the  city  of 
Albany  on  December  14,  1917. 

McKelvey  &  Stenacher,  by  Lawrence  B.  McKelvey,  for  the  com- 
plainant 

David  Fisk  for  the  Village  of  Hudson  Falls. 

Rogers  &  Sawyer,  by  Erskine  C.  Rogers,  for  the  respondent. 

Cabb,  Commissioner. —  In  the  month  of  June,  1917,  the 
respondent  filed  with  this  Commission  its  tariff,  as  required  by 
law,  increasing  its  price  for  gas  in  the  village  of  South  Glens  Falls 
from  one  dollar  and  twenty-five  cents  per  1,000  cubic  feet  to 
one  dollar  and  sixty  cents  per  1,000  cubic  feet.  Thereafter,  and 
in  the  month  of  November,  1917,  the  complaint  in  this  case  was 
filed  with  the  Commission  by  the  trustees  of  the  village  of  South 
Glens  Falls,  on  the  ground  that  the  increase  was  unlawful  because 
of  the  fact  that  the  franchise  under  which  the  corporation  was 
operating  in  the  village  provided  that  it  should  only  charge  one 
dollar  and  twenty-five  cents  per  1,000  cubic  feet  for  gas  consumed 
for  lighting  purposes.  Notwithstanding  this  provision  in  the 
franchise,  the  company  has  increased  its  rates  as  hereinbefore  set 
forth  and  is  now  charging  the  rate  complained  of.  At  the  hear- 
ing it  was  stated  by  counsel  that  the  village  did  not  propose  to 
contest  the  increase  in  rates  in  the  event  that  the  Commission 
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should  hold  that  it  might  permit  the  company  to  charge  a  higher 
rate  than  that  set  forth  in  the  franchise.  Similar  complaints  have 
been  filed  with  the  Commission  by  the  villages  of  Fort  Edward 
and  Hudson  Falls,  and  the  same  counsel  represents  them.  It  was 
also  stated  by  counsel  on  the  hearing  that  these  villages  would 
probably  abide  by  the  determination  in  the  South  Glens  Falls  case. 
There  is  no  provision  in  the  Transportation  Corporations  Law 
which  in  any  way  seems  to  justify  the  contention  that  a  munici- 
pality has  the  right  to  permanently  fix  in  a  franchise  the  rates 
which  a  gas  or  electric  light  company  shall  charge  in  the  territory 
covered  by  the  franchise.  In  addition  to  this,  there  is  no  statute 
which  has  been  called  to  the  attention  of  the  Commission  which  in 
any  way  fixes  the  rate  to  be  charged  for  gas  sold  in  the  village 
of  South  Glens  Falls  or  the  other  villages  in  question  except  as 
the  same  is  governed  by  the  Public  Service  Commissions  Law. 
In  this  respect  the  situation  is  quite  different  from  that  relating 
to  street  railroads  in  which  the  law  specifically  provides  for  a 
certain  rate  of  fare  within  the  limits  of  an  incorporated  city  or 
village,  which,  however,  is  subject  to  modification  by  the  Legis- 
lature or  this  Commission.  We  have  quite  recently  decided 
(Petition  of  Huntington  Railroad  Company  for  Permission  to 
Increase  Passenger  Fares,  decided  in  November,  1917)  that 
municipalities  have  no  power  to  prescribe  a  rate  in  a  franchise 
which  shall  always  be  controlling  so  as  to  deprive  the  State  of  the 
power  to  regulate  the  fare  to  be  charged  by  a  street  railway.  This 
decision  pointed  out  that  the  franchise  provision  was  binding  until 
such  time  as  the  State  interfered  and  prescribed  a  different  rate. 
This  applies  with  equal  force  to  gas  and  electric  light  companies. 
The  law  requires  gas  and  electric  light  corporations  to  file  their 
tariffs  with  the  Commission.  In  the  event  that  any  increases  are 
made  in  their  rates,  a  complaint  may  be  made  against  the  company 
in  the  manner  provided  in  'the  Public  Service  Commissions  Law. 
If,  after  investigation,  it  is  determined  that  the  increased  rates 
are  unreasonable,  the  Commission  has  the  power  to  revise  them 
and  reduce  them.     On  the  other  hand,  it  also  has  the  power  to 


4:20  State  Depabtment  Reports  , 

[Vol.  14]  Public  Service  CommisBion,  Second  District 

increase  rates  provided  the  company  can  show  that  it  is  not  earn- 
ing a  su£Scient  amount  to  give  it  a  reasonable  return  upon  the 
value  of  the  property  employed  by  it  in  the  public  service. 

We  have  had  our  attention  called  by  the  complainants  to  but 
one 'case  in  support  of  their  contention,  namely,  Rochester  Tele- 
phone Co.  V.  Ross,  195  N.  Y.  429.  We  have  pointed  out  in  the 
Huntington  case  why  the  doctrine  "of  the  Ross  case  is  not  con- 
trolling in  a  situation  like  the  present  one,  and  we  reiterate  it. 
Where  there  is  a  franchise  restriction,  it  is  good  as  between  the 
parties,  but  is  not  controlling  as  against  the  State  when  relief  is 
sought  in  the  manner  provided  in  the  Public  Service  Commissions 
Law  and  the  facts  would  justify  granting  the  relief  but  for  the 
condition  in  the  franchise.  Under  the  circumstances,  therefore, 
we  are  of  the  opinion  that  the  condition  in  the  franchise  granted 
by  the  Village  of  South  Glens  Falls  to  the  United  Gas,  Electric 
Light  and  Fuel  Company  of  Sandy  Hill  and  Fort  Edward  is  not 
controlling  so  as  to  prevent  the  Commission  from  authorizing  an 
increase  in  that  rate  in  the  event  that  the  company  can  justify 
such  increase  on  the  ground  that  it  is  failing  to  earn  a  fair  return 
upon  the  value  of  its  property  employed  in  the  public  service.  It 
appearing  from  the  record  in  this  case  that  the  complainants  intend 
to  rely  entirely  upon  the  restriction  in  the  franchise  fixing  the 
rate  for  gas  in  the  village  of  South  Glens  Falls  and  do  not  propose 
to  contest  the  reasonableness  of  the  increased  rate  if  that  matter  is 
decided  adversely  to  them,  it  is  our  duty,  for  the  reasons  herein 
set  forth,  to  dismiss  the  complaint,  and  an  order  to  that  effect  will 
be  entered  in  due  course. 

All  concur  except  Commissioner  Emmet,  not  present. 
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In  the  Matter  of  the  Petition  of  Gboton  Eubotbio  Power 
Corporation  under  Section  68,  Puhlic  Service  Commissions 
Law,  for  Permission  to  Construct  an  Electric  Plant  in  the 
Towns  of  Dryden  and  Groton,  and  in  the  Incorporated  Villages 
of  Freeville  and  Dryden,  Tompking  county ;  and  for  Approval  of 
Franchises  Therefor  from  Municipal  Authorities  • 

Case  No.  6284 

(Public  Service  Commission,  Second  District,  January  3,  1918) 

Constmctioii  of  an  electric  plant  should  not  be  allowed  until  the  petitioner 
hai  put  itaelf  into  iiniindal  condition  to  conatruct  and  operate  such  plant. 

The  petitioner  herein  is  what  may  be  called  an  inchoate  oorporation, 
for  while  it  appears  that  its  proposed  capital  stock  of  $20,000  has  been 
entirely  subscribed  it  nevertheless  has  not  received  from  this  Commission, 
nor  has  it  sought,  any  authorization  to  issue  such  stock  or  any  other 
form  of  capital  securities.  The  facts  herein  show  that  public  convenience 
and  necessity  both  require  that  the  enterprise  proposed  be  carried  to 
completion.  Held,  that  the  needs  of  the  communities  are  such  that  the 
exercise  of  the  franchises  should  be  approved,  but  that  the  commencement 
of  construction  should  not  be  authorized  until  the  petitioner  puts  itself 
in  financial  condition  to  construct  and  operate  under  the  franchises  by 
obtaining  suitable  capital  authorization  from  the  Commission  and  by 
becoming  a  real  corporation  instead  of  merely  the  potential  corporation 
which  it  now  is. 


E.  H.  Bostwick  for  the  petitioner. 

Ibvinb,  Commissioner. —  This  application,  under  section  68 
of  the  Public  Service  Commissions  Law,  presents  a  case  perfectly 
clear  on  the  question  of  public  convenience  and  necessity  and  the 
general  practicability  of  the  enterprise,  but  the  corporate  situa- 
tion of  the  applicant  is  so  peculiar  that  some  explanation  of  the 
order  granting  the  petition  should  be  placed  on  record. 

The  applicant,  the  Groton  Electric  Power  Corporation,  seeks 
permission  to  construct  an  electric  plant  in  the  towns  of  Dryden 
and  Groton,  and  in  the  incorporated  villages  of  Freeville  and 
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Dryden,  all  in  Tompkins  county,  and  for  approval  of  franchises 
therefor  granted  by  the  town  and  village  boards  of  the  four  munio- 
ipalities.  The  petitioner  has  duly  filed  and  recorded  its  certifi- 
cate of  incorporation  in  the  office  of  the  Secretary  of  State  and 
in  the  office  of  the  clerk  of  Tompkins  county.  It  is  nevertheless 
only  an  inchoate  corporation,  for  while  it  appears  that  its  pro- 
posed capital  stock  of  $20,000  has  been  entirely  subscribed,  it 
has  not  received  from  this  Commission,  nor  has  it  applied  for, 
any  authorization  to  issue  such  stock  or  any  other  form  of  capital 
securities.  It  did  apply  to  the  Commission  for  permission  to 
construct  and  for  the  approval  of  a  franchise  granted  by  the  vil- 
lage of  Groton.  It  appeared  in  that  case  that  the  village  board 
of  the  village  of  Groton  had  undertaken  to  make  a  lease  to  the 
petitioner  of  a  municipal  lighting  plant  without  authority  by  vote 
of  the  people.  The  application  was  denied  solely  because  the 
Commission  deemed  such  lease  unauthorized  by  law  under  the 
circumstances.  (Opinion  No.  322.)  The  petitioner,  however, 
had  been  placed  in  possession  by  the  village  and  is  apparently 
still  operating  therein  as  an  agent  of  the  village.  It  has  no  power 
plant  of  its  own  but  is  operating  the  Groton  plant,  and  it  was 
testified  at  the  hearing  that  it  could  obtain  any  amount  of  power 
required  for  its  new  enterprise  through  the  Ovid  Electric  Com- 
pany, whose  application  under  section  68  for  the  town  of  Lans- 
ing has  been  approved  by  the  Commission.  There  are  three  pos- 
sible sources  of  power  to  be  reached  through  the  Ovid  company 
which  is  owned  and  controlled  by  the  same  interests  as  the  Groton 
company.  Regardless  of  the  situation  in  the  village  of  Groton,  it 
is  therefore  practicable  for  the  Groton  company  to  fulfill  its 
duties  under  the  franchises  involved  in  the  present  case. 

The  town  of  Dry  den  adjoins  the  town  of  Groton  on  the  south, 
and  the  town  of  Groton  adjoins  the  town  of  Lansing  on  the  east. 
The  village  of  Groton  is  almost  in  the  center  of  the  town.  Within 
the  town  of  Dryden  are  the  incorporated  villages  of  Freeville  and 
Dryden.  Freeville  has  four  to  five  hundred  inhabitants ;  Diyden 
from  seven  to  nine  hundred.  Between  these  two  communities 
and  in  the  town  is  the  George  Junior  Republic,  with  from  twenty 
to  twenty-five  houses  aiid  the  Republic  Inn,  a  hotel  of  consider- 
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able  size,  which  desires  current  for  lighting  and  power.  There 
is  no  electric  service  in  either  town  or  either  village.  There  is 
a  municipally  owned  acetylene  gas  plant  in  the  village  of  Dry- 
den  but  it  is  in  bad  condition;  the  village  desires  to  abandon  it 
and  it  has  approved  the  petitioner's  application.  The  chief  object 
is  to  serve  the  two  villages  and  the  Kepublic  community,  but 
there  are  provisions  in  the  town  franchises  for  furnishing  electric 
energy  in  the  regions  adjoining  the  proposed  transmission  Una 
These  provisions  are  perhaps  not  of  great  importance  because  the 
Commission,  in  the  exercise  of  its  powers,  could  compel  reason- 
able and  proper  service  in  the  exercise  of  the  town  franchises. 

The  needs  of  the  communities  are  such  that  the  exercise  of  the 
franchises  should  be  approved,  but  commencement  of  construction 
should  not  be  authorized  until  the  petitioner  puts  itself  in  finan- 
cial condition  to  construct  and  to  operate  under  the  franchises  by 
obtaining  suitable  capital  authorization  from  the  Commission  and 
by  becoming  a  real  corporation  instead  of  merely  the  potential 
corporation  which  it  now  is. 

Chairman  Van  Santvoord  and  Commissioner  Caxr  concur; 
Commissioners  Emmet  and  Barhite  not  present 


In  the  Matter  of  the  Complaint  of  Henry  C.  Drake,  as  President 
of  the  Village  of  Fredonia,  against  The  New  York  Central 
Railroad  Company,  Asking  that  Gates  Be  Provided  and  Main- 
tained at  a  Crossing  at  Grade  of  the  Valley  Division  of  Said 
Company^s  Railroad  and  East  Main  Street,  in  Said  Village 

Case  Xo.  6241 

(Public  Service  Commission;  Second  District,  January  10^  1918) 

Circmiifltjnces  under  which  a  railroad  company  will  not  he  required  to  erect 
gates  at  a  crossing. 

The  village  of  Fredonia,  N.  Y.,  seeks  to  compel  the  New  York  Central 
Railroad  Company  to  place  gates  at  the  single  track  crossing  of  its  Valley 
branch,  Erie  division,  over  East  Main  street  in  that  village.    The  crossing 
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is  now  protected  by  a  crossing-sign  and  by  a  crossing-bell  electrically 
operated  by  trains  as  they  approach  the  crossing.  The  station  and  freight 
offices  are  situated  270  feet  from  the  crossing.  Held,  that  an  ax^tive  flag- 
man on  the  crossing  with  an  unobstructed  view  of  the  street  in  both. 
directions  would  be  more  efficient  than  a  man  270  feet  from  the  street 
closing  gates  while  he  is  unable  to  see  any  vehicle  which  might  be 
approaching  or  know  its  rate  of  speed.  Under  these  circumstances  it 
would  not  seem  advisable  to  direct  the  railroad  com^pany  to  erect  gates 
at  the  point  desired. 

W.  J.  Westwood,  attorney  for  complainant,  Henry  C.  Drake, 
as  President  of  the  Village  of  Fredonia,  who  also  appeared  in 
person. 

Locke,  Bahcock,  Spratt  &  HoUister,  attorneys  for  The  New 
York  Central  Railroad  Company. 

Kenefick,  Cooke,  Mitchell  &  Bass,  attorneys  for  Receiver 
Buffalo  and  Lake  Erie  Traction  Company. 

Baehite,  Commissioner. —  This  an  application  by  the  president 
of  the  village  of  Fredonia,  N.  T.,  to  compel  the  New  York  Cen- 
tral Railroad  Company  to  place  gates  at  the  single  track  crossing 
of  its  Valley  branch,  Erie  division,  over  East  Main  street  in 
said  village.  This  street  is  a  part  of  the  Buffalo  and  Erie  high- 
way, and  is  the  main  road  for  vehicles  between  Buffalo,  New  York, 
and  the  west.  The  crossing  is  now  protected  by  a  crossing-sign, 
as  it  appears  somewhat  improperly  placed,  and  by  a  standard 
crossing-bell  electrically  operated  by  trains  as  they  approach  the 
crossing.  The  station  and  freight  offices  are  situated  270  feet 
south  of  the  crossing.  At  present  there  are  eight  regular  trains 
per  day,  four  passenger  and  four  freight,  operated  over  the  road. 
North  of  the  highway  are  two  manufacturing  plants  on  opposite 
sides  of  the  railroad  which  obstruct  the  view  of  those  who  may 
approach  the  crossing,  and  are  the  occasion  of  some  switching 
operations  although  no  switch  track  passes  over  the  street.  The 
crossing-bell  has  been  in  position  a  little  over  two  years.  There 
is  some  dispute  as  to  whether  it  has  always  been  in  order,  but  there 
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is  no  reason  why  it  should  not  be  kept  in  good  working  condition 
with  proper  inspection.  The  evidence  is  that  it  is  examined  every 
morning  by  a  railroad  employee.  This  bell  is  not  a  sufficient  pro- 
tection, especially  to  persons  who  may  be  riding  in  a  close  vehicle. 
Formerly  the  crossing  was  protected  by  a  flagman  who  was  em- 
ployed at  the  station  but  who  went  to  the  crossing  when  neces- 
sary. This  arrangement  was  not  entirely  satisfactory,  as  it  is 
claimed  the  flagman  was  not  always  efficient  and  his  signals  at 
times  were  misunderstood.  It  may  be  said,  however,  that  in 
these  times  of  fast  and  careless  driving  neither  gates  nor  any  other 
device  guarantees  safety  at  a  grade  crossing.  Attention  may  be 
called  to  the  fact  that  if  gates  are  placed  at  this  crossing  the 
village  authorities  cannot  limit  the  speed  of  trains  at  this  point 
to  less  than  forty  miles  an  hour.  Without  the  gates  the  speed  may 
be  controlled  to  any  reasonable  limit.  The  petitioner  proposes 
that  the  gates,  if  built,  shall  be  operated  from  the  station,  270 
feet  away.  It  would  seem  that  an  active  flagman  on  the  crossing, 
with  an  unobstructed  view  of  the  street  in  both  directions,  would 
be  more  efficient  than  a  man  270  feet  away  from  the  street  clos- 
ing gates  while  he  is  unable  to  see  any  vehicle  which  might  be 
approaching  or  know  its  rate  of  speed.  To  close  a  gate  immedi- 
ately in  front  of  a  rapidly  moving  automobile  or  one  managed 
by  a  careless  driver  would  be  a  source  of  danger  rather  than  of 
safety.  Under  present  financial  conditions,  and  the  conditions  of 
operation  which  must  necessarily  govern  the  movement  of  the 
limited  number  of  trains  over  this  crossing,  it  would  not  seem 
advisable  to  direct  the  railroad  company  to  erect  gates  at  this 
point. 

Chairman  Van  Santvoord  and  Commissioners  Irvine  and  Carr 
concur;  Commissioner  Emmet  not  present 
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In  the  Matter  of  Marking  Less  Than  Carload  Shipments  of 
Freight.  Petition  of  C.  C.  McCain,  Joint  Agent  of  the 
Carriers,  for  Modification  of  Orders 

Case  No.  897 

(Public  Service  Commission,  Second  District,  January  15,  1918> 

Markiiig  packages  of  less  than  carload  freisht. 

G.  0.  McCain,  as  joint  agent  for  certain  railroad  companies  of  the 
State,  has  petitioned  the  Commission  to  revere  and  cancel  its  orders  of 
August  19  and  September  17,  1906,  as  to  marking  packages  of  less  than 
carload  freight.  In  place  of  this  rule  he  asks  that  each  package  or  loose 
piece  of  freight  in  less  than  carload  lots  shall  be  legibly  and  durably 
marked  with  the  consignee's  name,  station,  town  or  city  and  state  to 
which  destined.  Held,  that  the  individual  marking  of  each  piece  is 
unnecessary,  uneconomical  or  even  impracticable.  Much  may  be  accom- 
plished by  boxing,  crating  or  bundling  some  commodities  and  maiking 
each  box,  crate  or  bundle.  Under  existing  conditions,  until  the  return  of 
normal  conditions,  the  transportation  of  less  than  car  load  freight  will 
be  facilitated  and  a  prompt  delivery  more  nearly  secured  by  rescinding 
the  excepti(»is  designated  as  a,  6,  o,  and  d,  in  the  orders  of  August  and 
September,  1908,  above  cited. 

Henry  Adams,  (Jeneral  Freight  Agent,  for  the  Erie  Railroad 
Company. 

E.   P.    Bates,    Assistant  Freight    Traffic   Manager,   for   the 
Pennsylvania  Bailroad  Company. 

H.   C.   Burnett,   Assistant   General  Freight  Agent,   for  the 
Lehigh  Valley  Railroad  Company. 

R.  L.  Calkins,  Freight  Claim  Agent,  for  the  New  York  Cen- 
tral Railroad  Company. 

W.  S.  Kallman,  Assistant  Freight  Traffic  Manager,  for  the 
New  York  Central  Railroad  Company. 

R.    W.    Davis,    Freight   Traffic    Manager,    for   the   Buffalo, 
Rochester  and  Pittsburgh  Railway  Company. 

Edward  S.  Giles,  Assistant  General  Freight  Agent,  for  the 
Delaware,  Lackawanna  and  Western  Railroad. 
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A.  B.  Thompson,  Freight  Claim  Agent,  for  the  Delaware, 
!Lackawanna  and  Western  Railroad. 

Lucius  H.  Kentfield,  General  Freight  Agent,  for  the  New 
York,  New  Haven  and  Hartford  Railroad  Company,  Central 
New  England  Railway  Company  and  New  England  Steamship 
Company. 

Q.  Marks,  for  the  New  York,  New  Haven  and  Hartford  Rail- 
road Company. 

C.  W.  Nash,  Albany  Chamber  of  Commerce,  for  various  ship- 
pers. 

W.  B.  Wackerhagen,  for  the  Albany  Hardware  and  Iron  Com- 
pany. 

Harry  E.  Campbell,  for  the  Campbell  Architectural  Iron  Com- 
pany, Inc. 

George  A.  Collins,  for  Pillsbury  Flour  Mills  Company. 

E.  W.  Ladd,  for  Albany  Builders  Supply  Company. 

Captain  L.  S.  Lansing  for  Transportation  Branch,  Ordnance 
Department. 

Martin  J.  Lower,  for  International  Harvester  Company. 

D.  S.  McKinley,  for  McKinley  &  Co. 

E.  T.  Wareing,  for  John  R  Jackson  Tile  Company. 

Irvinb,  Commissioner. —  In  1908  the  common  carriers  within 
the  State  adopted  what  was  known  as  rule  3,  and  is  now  rule  3 
of  the  official  classification,  requiring  each  package,  bundle,  or 
piece  of  less  than  carload  freight  to  be  plainly  marked  by  brush, 
stencil,  pasted  label,  or  securely  fastened  tag,  showing  the  name 
of  consignee  and  the  name  of  the  station,  town,  or  city,  and  the 
State  to  which  destined.  This  rule  contained  other  provisions 
not  here  material.     Complaint  having  been  made  against  certain 
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carriers,  the  Commiasion,  August  19,  1908,  made  an  order  requir- 
ing certain  exceptions  to  this  rule,  as  follows : 

"(a)  When  articles  are  not  boxed,  barreled,  crated,  or  sacked, 
and  are  shipped  loose  in  pieces,  or  when  pieces  are  wired  or  other- 
wise fastened  together  in  lots  or  bundles,  and  the  shipment  con- 
sists of  not  more  than  ten  pieces,  lots,  or  bundles,  at  least  two 
pieces,  lots,  or  bundles  in  each  shipment  shall  be  marked  in  accord- 
ance with  this  rule ;  and  when  the  shipment  consists  of  more  than 
ten  pieces,  lots,  or  bundles,  one  for  every  ten  or  additional  part 
thereof  shall  be  so  marked,  but  not  more  than  ten  such  markings 
shall  be  required  for  any  shipment  from  one  consignor  to  one  con- 
signee and  destination.  Each  marking  under  this  exception  must 
show  the  total  number  of  pieces,  lots,  or  bundles  in  the  entire  con- 
signment. 

"  (6)  Flour,  feed,  cement,  lime,  or  plaster,,  in  sacks,  bearing 
upon  the  package  or  shipping  tag  the  name  and  address  of  shipper, 
printed,  stamped,  stenciled,  or  plainly  written,  when  the  shipment 
consists  of  not  more  than  ten  sacks,  at  least  two  sacks  in  each 
shipment  shall  be  marked  in  accordance  with  this  rule ;  and  when 
the  shipment  consists  of  more  than  ten  sacks,  one  for  every  ten  or 
additional  part  thereof  shall  be  so  marked,  but  not  more  than  ten 
such  markings  shall  be  required  for  any  shipment  from  one  con- 
signor to  one  consignee  and  destination.  Each  marking  under  this 
exception  must  show  the  total  number  of  sacks  in  the  entire 
consignment. 

"  (c)  Grapes,  when  shipped  in  lots  of  10,000  pounds  or  more 
by  one  consignor  to  one  consignee  and  destination,  will  be  accepted 
without  marking  of  packages. 

"  (d)  Articles  which  are  not  classified  or  rated  in  carloads  and 
are  subject  to  less  than  carload  rates  for  shipment  in  any  quantity, 
and  which  are  shipped  loose  in  pieces  or  in  packages  from  one  con- 
signor to  one  consignee  and  destination,  and  are  loaded  by  ship- 
pers in  cars  to  30,000  pounds  or  the  cubic  capacity  of  the  car, 
will  be  accepted  without  marking." 

By  order  made  September  17,  1908,  this  requirement  was 
extended  to  all  other  carriers  within  the  State.     Certain  of  the 
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carriers  affected  have  applied  to  the  Commission  for  a  rescission  of 
these  exceptions,  asserting  that  the  present  congestion  of  freight, 
causing  efforts  to  require  in  all  cases  full  loading  of  cars  and  other 
practices  in  the  interest  of  prompt  and  economical  transportation 
and  delivery  of  goods,  demand  a  separate  marking  of  each  piece  of 
less  than  carload  freight.  It  is  contended  that  the  practice  of  mark- 
ing only  certain  pieces  in  a  less  than  carload  shipment  of  a  number 
of  pieces  of  the  same  kind  results  in  a  confusion  of  goods  and 
serious  loss  to  the  carrier.  There  is  evidence  by  several  shippers 
that  they  have  experienced  no  serious  losses  or  damages  through 
the  operation  of  the  rule.  However  this  may  be,  the  Commission 
is  of  the  opinion  that  under  existing  conditions  and  until  the  return 
of  normal  conditions,  the  transportation  of  less  than  carload  freight 
will  be  facilitated  and  its  prompt  delivery  more  nearly  secured  by 
rescinding  the  exceptions  designated  as  a,  6,  c,  and  d  in  the  orders 
of  August  19,  1908,  and  September  17,  1908. 

It  is  realized  that  in  the  multiplicity  of  commodities  falling 
within  rule  3  and  especially  those  falling  within  exception  d, 
experience  may  show  that  the  individual  marking  of  each  piece  is 
unnecessary,  uneconomical,  or  even  impracticable.  It  is  believed 
that  much  may  be  accomplished  by  boxing,  crating,  or  bundling 
some  commodities  and  marking  each  box,  crate,  or  bundle.  Never- 
theless experience  will  probably  show  that  some  exceptions  to  the 
general  rule  should  be  made. 

It  was  admitted  at  the  hearing  that  the  practice  as  to  shipping 
grapes  is  such  as  to  render  the  broad  rule  impracticable.  Appar- 
ently some  other  fruits  are  in  the  same  category.  It  is  expected 
that  the  carriers  will  promptly  propose  a  reasonable  exception  to 
the  rule  in  respect  of  these  commodities.  They  should  also  be  at 
liberty  to  make  any  other  exceptions  and  modifications  of  the  rule 
which  experience  shall  prove  to  be  wise  and  economical.  The 
shippers  should  also  be  at  liberty  to  apply  to  the  carriers  for  excep- 
tions and  modifications,  and  to  this  Commission  should  the  carriers 
refuse  to  comply  with  their  requests. 

Commissioners  Carr  and  Barhite  concur;  Chairman  Van 
Santvoord  and  Commissioner  Emmet  not  present. 
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In  conformity  with  the  above  opinion  the  Commission  ordered 
as  follows: 

By  the  CoMMi8Sia25r. —  Certain  railroad  companies  of  the  State, 
by  their  agent,  C.  C.  McCain,  in  December  last  jointly  petitioned 
this  Conmiission  to  revoke  and  cancel  its  orders  of  Augast  19  and 
September  17,  1908,  in  respect  of  the  rule  for  marking  packages 
of  less  than  carload  freight,  and  asked  that  in  place  of  the  rale 
thns  provided  for  it  may  be  provided  that  each  package  or  loose 
piece  of  freight,  in  less  than  carload  lots  presented  for  shipment 
shall  be  legibly  and  durably  marked  with  the  name  of  the  con- 
signee, station,  town  or  city  and  state  to  which  destined ;  and  that 
other  provisions  of  rule  3  of  the  official  classification  shall  apply 
to  such  shipments. 

A  public  hearing  on  said  petition  was  held  by  this  Commission 
in  Albany  on  December  eighteenth,  at  which  those  named  above 
appeared  and  various  statements  and  testimony  of  witnesses  were 
presented.  For  reasons  stated  in  an  opinion  of  the  Commission  in 
this  matter  of  this  date  it  is 

Ordered  (1)  That  the  orders  of  this  Commission  of  August 
19,  1908,  and  September  17,  1908,  in  this  matter  are  hereby 
annulled. 

Ordered  (2)  That  the  railroad  companies  named  in  said  orders 
(as  far  as  they  now  exist  and  imder  their  present  names)  and 
all  other  railroads  operating  in  the  State  of  New  York  may  adopt 
and  put  in  effect  on  statutory  notice  the  rale  now  existing  and 
known  as  rule  No.  3  of  the  official  classification  (copy  of  which 
rule  No.  3  is  filed  in  this  office  by  R.  N.  CoUyer  agent,  in  P.  S. 
C— 2  N.  Y.— O.  C.  No.  44,  pages  19  and  20). 

Ordered  (3)  Said  railroad  companies  may,  under  the  statute 
(Pub.  Serv.  Com.  Law,  §  29,  as  amd.  by  Laws  of  1914,  chap. 
240)  file  exceptions  and  modifications  to  said  rule  and  shippers 
are  hereby  given  notice  that  on  refusal  of  said  railroad  companies 
to  make  exceptions  or  modifications  applied  for  by  said  shippers 
petition  may  be  made  to  this  Commission,  in  specific  instances, 
for  a  determination  by  the  Commission  that  said  exceptions  or 
modifications  shall  be  made. 
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In  the  Matter  of  the  Appeal  of  Elisha  Sheelsy  from  the  Acta 
and  Proceedings  of  a  Special  School  Meeting  Held  in  District 
No.  9,  Town  of  Neversink,  Sullivan  County,  Designating  a 
School-house  Site 

Case  No.  400 

(Decided  November  19,  1917) 

The  action  of  a  consolidated  school  district  taken  at  a  special  sehool  meeting 
for  the  district  in  selecting  a  school-house  site  and  voting  an  appropria- 
tion for  a  new  achool  building  thereon  is  invalid. 

S<*hool  district  No.  9,  town  of  Neversink,  Sullivan  county,  is  now  a  con- 
solidated district  consisting  of  the  territory  formerly  included  in  dis- 
tricts Nos.  9  and  16  of  that  town.  On  January  24,  1917,  a  special  meeting 
was  held  in  the  district  for  the  purpose  of  selecting  a  school-house  site 
and  making  an  appropriation  for  the  erection  of  a  new  school  building 
on  the  site  so  selected.  A  subsequent  special  meeting  was  held  because 
of  a  tie  vote  on  rival  propositions  resulting  at  the  first  meeting.  The 
second  meeting  was  held  January  24,  1917.  A  site  was  agreed  on  and  the 
resolution  for  the  appropriation  of  funds  in  connection  therewith  was 
adopted.  The  present  appeal  is  from  the  action  of  the  second  meeting. 
Since  the  bringing  of  the  appeal  the  Township  School  Law  (Laws  of 
1917,  chapter  328)  has  been  enacted,  giving  to  the  town  board  of  educa- 
tion authority  to  designate  a  new  site  for  a  school-house  in  the  district 
Held,  that  the  authority  is  now  in  the  town  school  board  and  that  the 
action  of  the  meeting  should  be  set  aside,  and  the  town  board  of  educa- 
tion is  directed  to  proceed  anew  under  the  Township  School  Law  to 
designate  the  site  and  to  obtain  the  necessary  appropriations  for  the 
acquisition  of  the  same,  and  the  erection  of  a  new  school  building 
thereon.  The  site  selected  by  the  district  meeting  is  found  in  any  event 
unsuitable.    Appeal  sustained. 

Carpenter  &  Bosch,  attorneys  for  appellant 
John  D.  Lyons,  attorney  for  respondent 

FiNLBT,  Commissioner. —  School  district  No.  9,  town  of  Never- 
sink,  Sullivan  county,  is  a  consolidated  district,  comprising  the 
territory  formerly  included  in  school  districts  Nos.  9  and  16  of 
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such  town.  A  special  school  meeting  was  held  in  the  district  on 
January  24,  1917,  for  the  purpose  of  selecting  a  school-house  site 
and  voting  an  appropriation  for  the  erection  of  a  new  school 
building. 

It  appears  that  on  October  25,  1916,  at  a  meeting  called  to 
consider  the  question  of  selecting  a  new  school-house  site,  a  com- 
mittee was  appointed  for  the  purpose  of  reconamending  to  the 
electors  certain  school-house  sites  which  should  be  voted  upon  by 
the  qualified  electors  of  the  district.  Such  committee  made  its 
report  at  a  special  meeting  held  December  29,  1916,  and  two  sites 
were  recommended  for  the  consideration  of  the  electors  of  the 
district.  One  of  such  sites  was  owned  by  the  trustee,  Abram  D. 
Low,  and  the  vote  taken  upon  the  selection  of  such  site  resulted  in 
a  tie.    This  meeting  adjourned  without  the  designation  of  a  site. 

The  trustee  thereupon  called  another  special  meeting  for  the 
purpose  of  designating  a  site  and  voting  an  appropriation  for  a 
new  school  building,  to  be  held  January  24,  1917.  A  resolution 
for  the  acquisition  of  the  site  owned  by  Mr.  Low,  the  trustee,  was 
submitted  to  the  meeting  and  a  vote  taken  thereon,  and  the  resolu- 
tion was  adopted  by  a  vote  of  twenty-seven  to  twenty-one. 

This  appeal  is  brought  from  the  action  of  the  meeting  in  desig- 
nating such  site.  The  appellants  have  based  their  appeal  upon 
several  grounds.  It  is  alleged  that  the  trustee  unduly  influenced 
the  electors  of  the  district  in  obtaining  favorable  action  as  to'  the 
site  owned  by  him,  and  it  is  further  contended  that  as  trustee  of 
the  district  he  was  not  l^ally  authorized  to  enter  into  a  contract 
with  the  district  for  the  sale  of  the  land  owned  by  him.  It  is  also 
alleged  that  a  number  of  persons  voted  in  favor  of  the  resolution 
who  were  not  legally  qualified  electors  of  the  district. 

If  it  be  determined  that  the  site  selected  was  unsuitable  and 
therefore  unavailable  as  a  school-house  site,  it  will  be  unnecessary 
to  pass  upon  the  other  questions  raised  upon  the  appeal.  It 
appears  from  the  papers  in  the  case  and  from  the  map  which  has 
been  submitted  by  the  respondent  that  the  site  selected  is  not  con- 
veniently accessible  to  a  majority  of  the  pupils  of  the  district.  The 
site  is  located  in  the  southwestern  comer  of  former  district  No.  16. 
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Because  of  the  location  of  the  highways  the  site  selected  woiild  be 
conveniently  accessible  to  the  children  residing  in  former  district 
No.  16.  It  would,  however,  be  much  more  inaccessible  to  the 
children  in  former  district  No.  9  than  the  present  school-house  in 
the  district.  A  large  majority  of  the  children  in  the  district  reside 
in  former  district  No.  9. 

Upon  the  request  of  the  parties  to  the  appeal  an  inspector  of  the 
Department  was  directed  to  investigate  the  proposed  location.    In 
his  report  he  states  positively  that  the  site  is  not  located  so  as  to 
accommodate  properly  a  majority  of  the  pupils  of  the  district.    He 
also  indicates  that  the  site  is  undesirable  because  of  the  proximity 
of  the  bams  and  stables  of  the  former  trustee,  who  owns  the  pro- 
posed site.    He  gives  as  his  opinion  that  because  of  such  proximity 
the  site  is  unsanitary  and  is  not  a  suitable  location  for  a  school 
building.    Apart  from  the  unfavorable  report  of  the  inspector,  the 
evidence  submitted  is  sufficient  to  sustain  the  contention  as  to 
the  inaccessibility  and  unsanitary  condition  of  the  proposed  site. 
Since  the  bringing  of  the  appeal  the  Township  School  Law 
(Laws  of  1917,  chap.  328)  was  enacted.    Under  this  act  (§  343) 
the  board  of  education  of  the  town  has  authority  to  designate  a 
new  site  for  a  school-house  in  a  district.     The  law  contemplates 
that  the  board  of  education  shall  in  the  first  instance  be  responsible 
for  the  designation  of  new  school-house  sites.     The  law  further 
provides  that  the  board  of  education  of  the  town  may  construct 
new  school  buildings  when  required  for  the  proper  accommoda- 
tion of  the  school  children  of  the  town,  under  the  conditions 
imposed  by  the  law.    In  order  to  erect  a  building  upon  a  site  to 
be  selected  in  school  district  No.  9,  town  of  Neversink,  the  board 
of  education  will  be  required  to  proceed  under  the  provisions  of 
the  Township  School  Law.    Therefore  it  is  advisable  to  set  aside 
the  action  of  the  meeting  in  designating  the  site  objected  to  by 
the  appellant  in  this  appeal  and  direct  the  town  board  of  educa- 
tion to  proceed  anew  under  the  Township  School  Law  to  designate 
a  school-house  site  in  the  district  and  to  obtain  the  necessary  appro- 
priation for  the  acquisition  of  the  site  and  the  erection  of  a  new 

school  building  thereon. 
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The  site  selected  by  the  district  meeting  is  unsuitable  for  the 
needs  of  the  district  for  the  reasons  above  stated,  and  the  board  of 
education  of  the  town  should  take  such  action  as  may  be  required 
to  provide  suitable  and  adequate  accommodations  for  the  school 
children  of  the  district. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  acts  and  proceedings  of  the  special 
school  meeting  held  in  school  district  No.  9,  town  of  Neversink, 
Sullivan  county,  on  January  24,  1917,  designating  a  school-house 
site  and  authorizing  the  levy  and  collection  of  a  tax  for  the  acquisi- 
tion thereof,  be  and  the  same  hereby  are  set  aside. 


In  the  Matter  of  the  Boabd  op  Education  of  XTnion  Feke 
School  Distbiot  No.  1,  Town  of  Desbpabk,  Comprising  the 
City  of  Port  Jervis  and  Constituting  the  City  School  District 
of  Port  Jervis 

Case  No.  398 

(Decided  November  20,  1917) 

Authority  of  the  mayor  of  Port  Jervii  to  appoint  qualified  electon  of  tha 
•chool  district  constituted  by  that  city  to  fill  vacancies  in  the  board  of 
education  of  the  city  school  district  of  Port  Jervis  not  caused  by  ezpiri- 
tion  of  term. 

The  Commissioner  of  Education  ordered  before  him  D.  C.  Starks, 
Emmet  A.  Browne,  M.  E.  Ecdeston,  Harry  Barley,  Robert  Hendrickaon, 
James  Wylle  and  'James  Gillender,  who  were  claimed  to  be  members  of 
the  board  of  education  of  union  free  school  district  No.  1,  town  of  Deer- 
park,  constituting  the  city  school  district  of  the  city  of  Port  Jeryis, 
Orange  county,  to  show  cause  on  Thursday,  October  11,  1917,  at  the 
Commissioner's  office  in  the  city  of  Albany,  why  a  determination  should 
not  be  made  as  to  the  legal  title  of  said  James  Wylie  and  James  Oil- 
lender  to  hold  tiieir  offices  as  such  members,  and  why  they  should  not 
be  recognized  as  legally  appointed  members  of  the  board. 

On  the  return  of  the  order  it  appeared  at  the  hearing  that  the  union 
free  school  district  in  question.  No.  1,  in  the  said  town  of  Deerpark, 
comprises  all  of  the  city  of  Port  Jervis  and  some  of  the  territory  outside 
of  said  city,  that  all  the  inhabitants  of  the  city  are  within  ti&e  boundaries 
of  the  district,  and  that  the  inhabitants  of  Port  Jervis  constitute  tiie 
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greater  part  of  the  inhabitanU  of  the  dratrict    The  diefcriet  in  question 
was  eetablished  under  the  Education  Law. 

On  the  enactment  of  chapter  786  of  the  Laws  of  1917  the  various  iLeth- 
ods  regulating  the  selection  of  boards  of  education  in  the  several  cities  of 
the  State  differed  one  from  the  other.  The  general  plan  in  the  bill  referred 
to  was  to  make  no  change  in  the  method  by  which  full  term  members  of 
the  board  of  education  were  chosen.  The  new  statute  specifically  provides 
in  various  subdivisions  for  the  continuance  of  the  same  method  of 
choosing  members  of  boards  of  education  in  the  several  cities  that  was 
in  operation  prior  to  the  passage  of  the  statute  in  question  which  is 
known  as  the  City  School  Law.  Under  the  provisions  of  section  866  of 
the  City  School  Law  it  was  obviously  the  intention  of  the  Legislature 
that  upon  the  occurrence  of  a  vacancy  in  the  office  of  a  member  of  the 
board  of  education  in  any  city  there  should  be  a  uniform  method  of  fill- 
ing such  vacant  temporarily  in  all  the  cities.  The  Legislature  provided 
that  such  a  vacancy  should  be  filled  by  the  mayor.  In  August,  1917,  the 
annual  meeting  of  the  said  district  was  held  and  subsequent  to  that 
meeting  two  members  resigned,  whereupon  the  mayor  appointed  the  said 
James  Wylie  and  James  Oillender  to  fill  the  vacancies.  The  other  mem- 
bers refused  to  recognize  them  as  members  of  the  board.  Held,  that 
under  the  City  School  Law  where  a  vacancy  occurs  other  than  by  expira- 
tion of  term  of  office  in  the  office  of  a  member  of  a  board  of  education  in 
a  dty,  such  vacancy  shall  be  filled  by  the  mayor  until  the  next  annual 
school  election.  It  clearly  was  the  intention  of  the  Legislature  that  this 
school  district,  formerly  known  as  imion  free  school  district  No.  1,  town 
of  Deerpark,  should  under  the  City  School  District  Act  be  known  as  the 
city  school  district  of  Port  Jervis,  and  that,  therefore,  the  mayor  of  Port 
Jervis  was  authorised  to  make  the  appointments  in  question,  and  that 
the  persons  so  appointed  are  legal  members  of  such  board  and  must  be 
permitted  to  participate  in  the  acts  and  proceedings  of  the  board  of  edu- 
cation of  the  district. 


FiWLEY,  Commissioner. —  This  proceeding  was  instituted  by 
an  order  of  the  Commissioner  of  Education  directing  D.  C  Starks, 
Emmet  A.  Browne,  M.  E.  Eccleston,  Harry  Barley,  Bobert 
Hendrickson,  James  Wylie  and  James  Gillender,  members  or 
alleged  members  of  the  board  of  education  of  union  free  school 
district  No.  1,  town  of  Deerpark,  oonstituting  the  city  school  dis- 
trict of  the  city  of  Port  Jervis,  to  appear  before  the  Commissioner 
at  his  office  in  the  Education  Building  in  the  city  of  Albany  on 
Thursday,  October  11,  1917,  at  11  o^clock  in  the  morning,  to  diow 
cause  why  a  determination  should  not  be  made  as  to  the  legal  title 
of  James  Wylie  and  James  Gillender  to  hold  their  offices  as  mem- 
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bers  of  such  board  of  education,  and  why  the  other  members 
of  such  board  should  not  recognize  them  as  legally  appointed  mem- 
bers of  such  board.  All  of  the  persons  named  appeared  at  the 
time  and  place  designated,  and  Messrs.  Starks,  Barley  and  Hen- 
drickson  were  also  represented  by  attorney. 

It  appears  from  statements  made  at  the  hearing  upon  the  return 
of  the  order  and  from  the  records  of  this  Department  that  union 
free  school  district  No.  1,  town  of  Deerpark,  Orange  county, 
comprises  all  of  the  city  of  Port  Jervis  and  some  of  the  territory 
outside  of  such  city.  It  is  admitted  that  all  of  the  inhabitants 
of  the  city  are  within  the  boundaries  of  the  district,  and  that  such 
inhabitants  make  up  the  greater  portion  of  the  inhabitants  of  the 
district.  A  small  amount  of  the  assessed  valuation  of  the  district 
is  outside  of  the  limits  of  the  city.  Such  union  free  school  disr 
trict  was  established  under  the  Education  Law  and  up  to  the  time 
of  the  enactment  of  the  City  School  Law,  being  chapter  786  of 
the  Laws  of  1917,  was  subject  to  the  provisions  of  the  Education 
La\/  relative  to  union  free  school  districts  and  boards  of  education 
therein. 

When  the  City  School  Bill  was  before  the  L^slature  the  general 
and  special  laws  in  effect  which  regulated  the  selection  of  mem- 
bers of  boards  of  education  in  the  several  cities  of  the  State  pro- 
vided various  methods  of  choosing  such  members.  In  some  cities 
members  of  the  board  of  education  were  appointed  by  the  mayor. 
In  other  cities  such  members  were  elected  by  the  people  at  a 
special  school  election  held  independently  of  the  general  or 
municipal  election.  In  other  cities  such  members  were  elected 
by  the  people  at  either  the  general  or  the  municipal  election  held 
in  the  city.  And  in  still  other  cities  the  members  of  the  board  of 
education  were  elected  by  the  people  at  the  time  of  the  annual 
school  election  fixed  by  the  Education  Law.  The  general  plan 
of  this  bill  was  to  make  no  change  in  the  method  by  which  full 
term  members  of  the  board  of  education  were  chosen.  Following 
out  this  plan,  it  will  be  observed,  that  section  866  of  the  City 
School  Law  specifically  provides,  in  various  subdivisions,  for  the 
continuance  of  the  same  method  of  choosing  members  of  boards 
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of  education  in  the  seveoral  cities  of  the  State  that  was  in  operation 

under  the  laws  in  force  prior  to  the  time  when  the  City  School 

Law  became  effective.     It  will  also  be  observed  that  under  the 

provisioiis  of  subdivisions  11  and  12  of  said  section  866,  it  was 

the  intention  of  the  Legislature  that,  whenever  a  vacancy  occurred 

in  the  office  of  a  member  of  a  board  of  education  in  any  city  of  the 

State,  there  should  be  a  uniform  method  of  filling  such  vacancy 

temporarily  in  all  cities.     Subdivision  11  specifically  provides 

that  if  such  vacancy  occurs  in  a  city  in  which  the  members  of  the 

board  are  elected  "  at  a  school  or  general  or  municipal  election," 

the  vacancy  shall  be  filled  by  appointment  by  the  mayor  until  the 

next  annual  school  election,  and  that  then  the  vacancy  should  be 

filled  by  the  people  at  such  election  for  the  unexpired  term.    The 

same  method  is  provided  for  filling  a  vacancy  in  a  city  in  which 

full  term  members  are  appointed  by  the  mayor,  except  that  in 

such  cases  the  mayor  immediately  appoints  for  the  balance  of  the 

unexpired  term.    It  was  evidently  the  belief  of  the  L^slature 

that  it  would  be  unwise  to  convene  the  voters  of  an  entire  city  and 

incur  the  expense  involved  thereby  to  hold  an  election  for  the 

purpose  of  filling  a  vacancy  in  the  office  of  a  member  of  a  board 

of  education  for  a  few  months  only.     The  L^slature  provided 

that  such  vacancy  should  be  filled  by  appointment  by  the  mayor 

until  the  time  fixed  by  law  for  the  voters  of  such  city  to  convene 

regularly  for  the  election  of  full  term  members  of  a  board  of 

education  and  that  at  such  time  the  vacancy  should  be  filled  for 

the  full  term. 

In  accordance  with  this  general  plan,  full  term  members  of  the 
board  of  education  of  the  city  of  Port  Jervis  are  chosen  by  the 
people  on  the  first  Tuesday  in  August  —  the  date  fixed  by  the 
Education  Law  for  holding  annual  school  meetings. 

Pursuant  to  the  provisions  of  the  said  City  School  Law,  the 
annual  meeting  in  the  Port  Jervis  district  was  held  on  the  first 
Tuesday  in  August,  1917,  at  which  two  of  the  members  of  the 
board  were  elected.  Since  such  election,  James  A,  Orr  and 
Charles  I.  Peck,  former  members  of  the  board  of  education  of  the 
district,  resigned  their  offices.     The  mayor  of  the  city  of  Port 
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Jervisy  acting  under  the  proyisionfl  of  sabdivision  11  of  sectioii 
866  of  the  Education  Law  as  inserted  by  the  Oily  School  Law, 
appointed  James  Wylie  and  James  Oillender  to  fill  su<di  yaoanoies. 
Messrs.  Starks,  Barley  and  Hendrickson  refused  to  reoognize 
Messrs.  Wylie  and  Gillender  as  the  duly  and  legally  appointed 
members  of  the  board.  The  said  Starks,  Barley  and  Hendrickson 
attempted  to  oiganize  the  board  by  the  election  of  a  president, 
and  further  attempted  to  fill  vacancies  caused  by  the  resignations 
of  Mr.  Orr  and  Mr.  Peck. 

The  only  question  to  be  determined  in  this  proceeding  pertains 
to  the  power  of  the  mayor  to  appoint  persons  to  fill  vacancies  in 
the  board  of  education  caused  otherwise  than  by  expiration  of 
term  of  office  of  the  members. 

It  is  provided  in  subdivision  11  of  section  866  of  the  Education 
Law,  as  inserted  by  diapter  786  of  the  Laws  of  1917,  that  "  If  a 
vacancy  occurs  other  than  by  expiration  of  term  of  office  in  the 
office  of  a  member  of  a  board  of  education  in  a  city  in  which  such 
members  are  elected  at  a  school,  or  general,  or  municipal  election, 
such  vacancy  shall  be  filled  by  appointment  by  the  mayor  until 
the  next  annual  school  election  is  held,  and  such  vacancy  shall  then 
be  filled  at  such  election  for  the  imexpired  portion  of  such  term." 

The  respondents  Starks,  Barley  and  Hendrickson  contend 
through  iheir  attorney  that  this  provision  does  not  apply  to  the 
Port  Jervis  union  free  school  district  because  of  the  fact  that  the 
boundaries  of  such  district  are  not  coterminous  with  those  of  the 
city. 

Section  2  of  chapter  786  of  the  Laws  of  1917  provides  as 
follows: 

"  §  2.  City  school  district.  Each  city  in  which  the  school  dis- 
trict boundaries  are  coterminous  with  the  city  boundaries  is  hereby 
declared  to  be  a  city  school  district.  In  a  city  in  which  the  city 
boundaries  and  the  school  district  boundaries  are  not  coterminous 
the  school  district  boundaries  shall  remain  as  they  existed  prior 
to  the  time  this  act  takes  effect  and  until  such  time  as  such  school 
district  boundaries  may  be  changed  as  provided  by  law.  In  each 
city  where  the  school  district  boundaries  are  not  coterminous  with 
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the  city  boundarieB  the  school  district  which  contains  the  whole 
or  the  greater  portion  of  the  inhabitants  of  the  city  shall  be  the 
city  school  district  of  said  city  and  shall  be  subject  to  the  provisions 
of  this  act" 

The  purpose  of  this  section  of  the  City  School  Law  is  clear  to 
one  who  has  a  knowledge  of  the  territory  which  was  embraced 
in  the  unit  of  school  administration  in  the  several  cities  of  the 
State  under  the  laws  in  operation  prior  to  the  enactment  of  the 
City  School  Law  in  1917.  In  some  cities  the  territory  embraced 
in  the  unit  of  administration  for  school  purposes  was  coterminous 
with  the  territory  embraced  within  the  city  itself.  In  certain 
other  cities  the  territory  included  in  the  unit  of  school  administra- 
tion was  greater  than,  or  extended  beyond,  the  boundaries  of  the 
city.  In  certain  other  cities,  two  school  districts  were  embraced 
within  or  the  greater  portion  of  each  extended  into  the  boundaries 
of  the  territory  of  thecity. 

It  was  intended,  under  the  provision  of  section  2  of  the  City 
School  Law,  to  include  within  the  unit  of  administration  for 
school  purposes  in  each  city  the  territory  which  had  formerly 
been  included  within  such  unit  —  no  more  and  no  less.  It  will 
be  observed  that  this  is  exactly  what  the  language  employed  in 
this  section  of  the  act  accomplishes.  The  first  sentence  reads: 
^'  Each  city  in  which  the  school  district  boundaries  are  coterminous 
with  the  city  boundaries  is  hereby  declared  to  be  a  city  school 
district" 

The  two  sentences  which  follow  in  this  section  must  be  con- 
sidered together.  In  the  first  of  these  sentences  it  is  stated  that 
in  those  cities  in  which  the  city  boundaries  and  the  school  district 
boundaries  are  not  coterminous  the  school  district  boundaries  shall 
remain  as  they  existed  prior  to  the  time  the  City  School  Law  took 
effect.  This  sentence  was  necessary  to  define  properly  the  territory 
of  each  school  district  or  each  unit  of  school  administration  in 
those  cities  in  which  there  are  two  school  districts  or  two  units 
of  school  administration,  as,  for  instance,  the  city  of  Troy.  One 
district  includes  that  portion  of  the  city  of  Troy  which  was 
formerly  the  village  of  Lansingbnrg.    The  other  district  or  unit 
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of  school  administration  includes  the  territoiy  embraced  in  the 
city  of  Troy  before  the  village  of  Lansingburg  was  annexed  to 
the  city  of  Troy.    Lansingburg  was  annexed  to  Troy  for  municipal 
purposes  only.    The  act  of  annexation  continued  the  school  system 
of  Lansingburg  as  an  independent  unit  of  administration.     The 
Lansingburg  school  district  has  continued  to  have  its  own  board 
of  education,  superintendent  of  schools,  and  school  system  inde- 
pendently of  what  is  commonly  known  as  the  school  system  of 
Troy.     Similar  conditions  prevail  in  Glens  Falls,  Coming  and 
other  cities.    Under  this  provision  the  territory  of  each  district  is 
preserved  as  it  existed  under  the  laws  in  force  when  the  City 
School  Law  became  operative.  Had  not  this  sentence  been  included 
in  this  section  the  law  would  have  established  a  school  system 
coterminous  with  the  territory  included  within  the  boundaries 
of  the  city  of  Port  Jervis,  to  be  under  the  general  direction  of  the 
board  of  education  of  that  city,  and  would  have  excluded  from  the 
jurisdiction  of  such  board  and  left  outside  of  the  administration 
of  the  school  affairs  in  that  city  the  territory  in  the  former  district 
which  is  outside  of  the  city  boundaries.     This  sentence  simply 
provides  that  the  boundaries  of  school  districts  which  are  not 
coterminous  with  the  boundaries  of  a  city  shall  remain  a>s  they  are 
until  modified  as  provided  by  law.    This  sentence  does  not  provide 
that  such  a  district  shall  be  exempt  from  the  provisions  of  the 
act;  it  does  not  provide  that  the  administration  of  school  affairs 
in  such  district  shall  be  continued  under  the  laws  in  force  prior  to 
the  enactment  of  the  City  School  Law.    It  may  not  be  said  that 
the  sentence  in  question  has  the  same  effect  as  though  it  read 
"except  that  in  a  city,"  etc     If  the  Legislature  had  intended 
that  cities  having  a  school  system  of  the  type  of  Port  Jervis  were 
not  to  be  governed  and  controlled  by  the  City  School  Law,  that 
body  would  have  incorporated  a  provision  in  the  law  so  clearly 
expressed  that  there  could  have  been  no  doubt  as  to  what  the 
intention    of    the    Legislature    was.      The    Legislature    would 
undoubtedly  also  have  stated  its  intention  in  this  respect  in  the 
usual  manner  in  which  exceptions  are  incorporated  in  statutes. 
It  would  have  followed  the  plan  which  was  pursued  in  this  act 
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itself  in  stating  exceptions.  If  such  had  been  the  intention  of  the 
L^slature,  the  title  of  the  act  would  have  read  that  the  act  was 
to  provide  a  board  of  education  in  certain  cities  of  the  State, 
instead  of  providing,  as  it  did,  that  such  act  was  to  provide  a 
"  board  of  education  in  the  several  cities  of  the  State/'  Instead 
of  providing  in  section  866,  as  it  did,  that  "A  board  of  education 
is  hereby  established  in  each  city  of  the  state''  it  would  have 
inserted  immediately  following  such  statement  "  except  in  those 
districts  in  which  the  school  district  embracing  the  city  is  a  union 
free  school  district "  or  in  some  such  similar  language  would  have 
preserved  the  old  form  of  administration  prevailing  in  school 
affairs  in  such  cities. 

This  measure  was  under  consideration  by  the  organized  educa- 
tional forces  of  the  State  for  a  period  of  five  years  and  was  before 
three  successive  L^slatures  before  it  was  enacted  into  law. 
Notice  may  be  taken  of  the  literature  relating  to  the  subject  and 
this  literature  all  shows  that  the  general  purpose  sought  was  to 
bring  the  administration  of  school  affairs  in  all  the  cities  of  the 
State  imder  one  simple,  clear,  uniform  general  law.  This  theory 
is  supported  by  the  fact  that  in  the  schedule  of  laws  repealed  all 
special  acts  and  all  provisions  of  city  charters  relating  to  the 
various  school  systems  of  the  State  are  repealed.  This  theory  is 
further  supported  by  subdivision  3  of  section  865  which  makes 
provision  for  operating  the  school  systems  under  the  provisions  of 
this  law  in  all  cities  which  are  hereafter  created  by  the  L^slature, 
showing  clearly  the  intention  of  bringing  all  cities  under  the 
provisions  of  this  law. 

The  second  of  these  sentences  defines  the  territory  which  shall  be 
regarded  as  the  city  school  district  in  those  cities  in  which  the 
boundaries  of  the  school  district  and  the  boundaries  of  the  city 
are  not  coterminous.  It  expressly  states  that  the  school  district 
which  contains  the  whole  or  the  greater  portion  of  the  inhabitants 
of  the  city  shall  be  the  city  school  district  of  said  city.  It  follows, 
therefore,  under  this  definition,  that  in  a  city  in  which  there  is  but 
one  school  district  and  that  school  district  extends  beyond  the 
boundaries  of  the  city,  the  territory  of  the  city  school  district  is 
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to  be  the  territory  embraced  in  the  former  school  district  and  that 
it  is  to  be  known  as  a  oity  school  district.  This  provision  of  law 
applies  specifically  to  the  city  of  Port  Jervis.  There  is  but  one 
school  district  in  that  city.  A  portion  of  the  district  extends 
beyond  the  city.  It  was  clearly  tiie  intention  of  the  L^slature 
that  this  school  district,  formerly  known  as  the  union  free  school 
district  No.  1,  town  of  Deerpark,  should,  after  the  passage  of  this 
act,  be  known  as  the  city  school  district  of  Port  Jervis. 

It  is  further  provided,  in  section  3  of  the  City  School  Law,  that 
"All  acts  or  parts  of  acts,  general  or  special,  inconsistent  with  the 
provisions  of  this  act,  are  hereby  repealed*"  This  provision  has 
no  special  significance  other  than  to  show  the  legislative  intent  to 
substitute  for  all  general  laws  and  for  special  and  local  acts  rela- 
tive to  city  schools,  the  provisions  of  the  City  School  Law. 

Section  866  provides  for  boards  of  education  the  method  of 
selecting  their  members,  the  terms  of  office  of  such  members  and 
the  filling  of  vacancies  in  such  boards.  Subdivision  11  of  such 
section  confers  upon  the  mayor  the  power  to  fill  all  vacancies 
occurring  in  the  board  other  than  by  expiration  of  term.  Section 
233  of  the  Education  Law,  which  provides  for  the  filling  of  vacan- 
cies in  union  free  school  and  other  school  districts,  is  clearly  incon- 
sistent with  the  above  provision  of  the  City  School  Law.  Under 
the  provisions  of  section  3  of  the  City  School  Law  such  section  233, 
so  far  as  it  applies  to  city  school  districts,  is  repealed  because  incon- 
sistent with  the  provisions  of  such  law  relative  to  the  filling  of 
vacancies.  The  City  School  Law  provides  for  an  exclusive  method 
of  filling  vacancies  in  boards  of  education  in  cities  and  city  school 
districts  and  it  repeals  provisions  in  former  laws  providing  for 
filling  vacancies  in  boards  of  education  in  union  free  school  disr 
tricts,  so  far  as  such  provisions  may  have  been  previously  appli- 
cable to  such  cities  and  city  school  districts. 

The  Commissioner  of  Education  may  not,  because  of  such 
implied  repeal,  exercise  the  power  conferred  upon  him  by  sub- 
division 2  of  such  section  and  call  a  special  election  of  the  quali- 
fied electors  of  the  Port  Jervis  city  school  district  for  the  purpose 
of  filling  the  vacancies  in  the  board  of  education  of  such  district 
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The  power  of  filling  gach  vacancies  is  conferred  expressly  by  the 
City  School  Law  upon  the  mayor  of  the  city  of  Port  Jervis,  and 
any  intervention  by  the  Commissioner  of  Education  under  such 
section  233  of  the  Education  Law  would  be  unauthorized  and 
illegal. 

It  follows  that  the  only  provisions  of  law  relative  to  the  filling 
of  vacancies  in  the  board  of  education  of  sudi  district  are  those 
contained  in  section  866  of  the  City  School  Law.  By  this  section 
the  mayor  was  expressly  authorized  to  fill  all  vacancies  caused 
otherwise  than  by  espiration  of  term,  and  it  therefore  must  be  held 
that  the  persons  appointed  by  him  to  fill  such  vacancies  were  legally 
appointed  and  that  they  now  are  duly  authorized  members  of  such 
board,  having  the  same  powers  and  entitled  to  the  same  privileges 
as  members  of  the  board  elected  at  district  elections. 

The  question  has  been  raised  as  to  whether  it  was  within  the 
province  of  the  Legislature  to  confer  upon  the  mayor  of  the  city 
the  power  to  appoint  officers  for  the  city  school  district,  the  bound- 
aries of  which  are  not  coterminous  with  those  of  the  city.  In 
this  connection  it  should  be  noted  that  a  school  district  does  not 
faU  within  the  provisions  of  section  2  of  article  X  of  the  State 
Constitution,  known  as  the  Home  Kule  clause.  Such  section  pro- 
vides that  ''All  city,  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  Constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns  and  villages,  or  of  some 
division  thereof,  or  appointed  by  such  authorities  thereof,  as  the 
Legislature  shall  designate  for  that  purpose.  All  other  officers, 
whose  election  or  appointment  is  not  provided  for  by  this  Constitu- 
tion, and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed  as  the  Legislature  may 
direct." 

;  The  restriction  as  to  the  appointment  of  local  officers  by  local 
authorities  applies  only  to  cities,  towns  and  villages.  It  does  not 
apply  to  a  union  free  school  district  or  a  city  school  district. 
Under  the  express  authority  granted  by  the  above  section  of  the 
(Constitution,  the  Legislature  may  in  its  discretion  direct  as  to  the 
^method  of  appointing  other  officers  not  provided  for  in  the  Con- 
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stitution.  There  is  no  provision  in  the  Constitution  recognizing 
the  existence  of  the  office  of  a  member  of  a  board  of  education.  It 
would,  therefore,  follow  that  the  Legislature  may  l^ally  direct 
as  to  the  method  of  either  electing  or  appointing  members  of 
boards  of  education. 

It  should  further  be  noted  that  the  school  system  of  the  State 
is  a  State  system  and  not  a  local  one.  The  Legislature  may  pro- 
vide, as  it  has  done,  for  State  administration  of  such  system.  In 
every  city,  whether  the  boundaries  of  the  city  and  school  district 
are  coterminous  or  not,  the  administration  of  the  school  system  is 
separate  and  apart  from  the  administration  of  the  city  govern- 
ment. The  Legislature  has  in  its  wisdom  seen  fit  to  delegate  the 
direct  administrative  control  over  schools  in  cities  to  local  boards. 
Because  of  the  State's  interest  in  the  maintenance  of  the  public 
school  system  the  Legislature  has  conferred  upon  State  authori- 
ties comprehensive  power  of  control  over  the  local  school  organiza- 
tions. It  is  not  necessary  to  cite  authorities  sustaining  the 
power  of  the  State  as  to  the  school  system.  It  seems  clear  that  the 
Legislature  has  ample  authority  to  confer  upon  the  mayor  of  a 
city  the  power  to  appoint  qualified  electors  of  the  city  school 
district  as  members  of  the  board  of  education  of  such  district,  not- 
withstanding the  fact  that  such  school  district  includes  territory 
which  is  not  within  the  boundaries  of  the  city. 

In  making  such  appointments  the  mayor  was  acting  in  behalf 
of  the  State  and  was  performing  an  official  function  in  behalf  of 
the  public  at  large.  He  was  not  performing  a  function  as  mayor 
of  the  city  of  Port  Jervis ;  he  was  performing  a  function  in  behalf 
of  a  State  system  of  public  education  and  was  required  to  perform 
that  function  simply  because  the  State  deemed  it  desirable  to 
select,  as  the  permanent  representative  of  the  State  and  the  public, 
the  mayor  of  that  city  to  perform  such  function.  See  Maxmillian 
v.  Mayor,  62  N.  T.  164.  The  L^slature  might  have  designated 
a  Supreme  Court  justice  of  the  judicial  district  in  which  Port 
Jervis  is  located  instead  of  having  named  the  mayor  of  the  dty 
of  Port  Jervis  to  fill  a  vacancy  for  the  unexpired  term  on  aj 
board  of  education.  A  similar  plan  is  followed  in  the  State  of. 
Pennsylvania. 
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It  must  be  held,  therefore,  that  the  mayor  of  the  city  of  Port 
Jervis  was  authorized  to  appoint  qualified  electors  of  the  district 
to  fill  vacancies  in  the  board  of  education  of  the  city  school  district 
of  Port  Jervis  caused  otherwise  than  by  expiration  of  term,  and 
that  the  persons  so  appointed  by  him  to  fill  such  vacancies  are 
legal  members  of  such  board  and  must  be  permitted  to  participate 
in  the  acts  and  proceedings  of  the  board  of  education  of  the 
district. 

It  is  hereby  ordered  that  James  Wylie  and  James  Gillender, 
having  been  duly  appointed  by  the  mayor  of  the  city  of  Port 
Jervis  as  members  of  the  board  of  education  of  union  free  school 
district  No.  1,  town  of  Deerpark,  Orange  county,  constituting  the 
city  school  district  of  the  city  of  Port  Jervis,  be  recognized  and 
permitted  to  act  as  duly  appointed  members  of  such  board  of 
education  until  their  successors  are  elected  by  the  qualified  electors 
of  such  district  at  the  next  annual  election  to  be  held  therein,  and 
that  the  said  James  Wylie  and  James  Gillender  be  permitted  to 
participate  in  all  of  the  official  acts  and  proceedings  of  such  board ; 
and  that  D.  C.  Starks,  Emmet  A.  Brown,  M.  E.  Eccleston,  Harry 
Barley  and  Kobert  Hendrickson  be  and  they  hereby  are  directed 
to  recognize  the  said  James  Wylie  and  James  Gillender  as  the 
legally  appointed  members  of  such  board,  and  that  they  act  with 
said  Wylie  and  Gillender  in  the  exercise  of  the  powers  and  per- 
formance of  the  duties  imposed  by  law  upon  said  board  of 
education. 


In  the  Matter  of  the  Appeal  of  Alpbbd  M.  Andrews  Kelative  to 
the  Indorsement  of  his  Teacher's  Certificate  by  the  District 
Superintendent  of  the  Third  Supervisory  District  of  the  County 
of  Herkimer  ^^  ^^  ^^ 

(Decided  December  3,  1017) 

Where  a  district  raperintendent  haa  refuted  to  indorse  the  certificate  of  a 
teacher  and  there  is  a  valid  reason  for  inch  refusal  the  commissioner  wiU- 
not  interfere  with  his  decision. 

Alfred  M.  Andrews,  the  appellant,  is  the  holder  of  a  teacher's  training 
dass  certificate  issued  to  him  on  August  1,  1004,  by  Walter  E.  Andrews, 
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school  commissioner  of  the  second  school  commissioner  district  of  St.  Law- 
rence county.  This  certificate  was  renewed  by  another  superintendent  of  that 
county  in  1012  for  a  period  of  ten  years.  Mr.  Andrews  taught  under  this 
certificate  in  the  second  school  commissioner  district  of  the  county  in 
question  and  after  the  renewal  of  his  license  taught  in  the  sixth  super- 
visory district  of  St.  Lawrence  county.  During  the  school  year  of  1916- 
1917  he  taught  the  public  school  at  Salisbury  Center  in  Herkimer  county, 
being  also  the  principal.  He  did  not  apply  formally  to  the  district 
superintendent  of  the  district  in  which  the  Herkimer  county  school  was 
located  for  an  indorsement  of  his  certificate,  but  taught  during  the  year 
without  such  indorsement. 

Subsequently  he  made  a  contract  with  the  board  of  education  to  teach 
the  same  school  for  the  school  year  beginning  in  September,  1917.  He 
then  formaUy  requested  District  Superintendent  Keller  of  that  district  to 
make  such  indorsement.  That  official,  however,  refused  the  certificate 
and  the  appeal  herein  was  brought  from  such  refusal.  The  Salisbury 
Center  school  is  in  the  third  supervisory  district  of  Herkimer  county. 
The  certificate  held  by  the  appellajit  did  not  authorise  him  to  teach  in 
that  school  without  the  certificate  of  indorsement  by  the  district  super- 
intendent of  the  district  in  which  the  school  was  located.  The  refusal  of 
an  indorsement  is  presumed  to  have  been  the  result  of  a  suiBeient  reason 
and  with  the  view  of  protecting  the  interests  of  the  schools  in  the  district. 
The  respondent  superintendent  in  his  answer  in  this  appeal  stated  that 
he  was  dissatisfied  with  the  conduct  of  the  school  by  the  appellant  and 
did  not  consider  him  a  competent  teacher.  The  superintendent  submitted 
also  certain  papers  and  statements  as  a  basis  for  his  belief.  There  having 
been  a  valid  reason  for  refusing  indorsement  it  will  be  presumed  that  the 
superintendent  acted  in  good  faith  and  hence  there  is  no  reason  for  revers- 
ing his  action.    Appeal  dismissed. 

S.  H.  Newberry,  attorney  for  appellant 
Bronner  &  Ward,  attorneys  for  respondent 

FiNLEY,  Conmiissioner. —  The  appellant,  Alfred  M.  Andrews, 
holds  a  teacher's  training  class  certificate  issued  to  him  on  August 
1, 1904,  by  Walter  E.  Andrews,  school  commissioner  of  the  second 
school  commissioner  district  of  St.  Lawrence  county.  Such  cer^ 
tificate  was  renewed  by  W.  R  Herrick,  district  superintendent  of 
St  Lawrence  county,  in  June,  1912,  for  a  period  of  ten  years, 
expiring  July  31,  1922. 

The  appellant  taught  under  this  certificate  in  the  second  school 
commissioner  district  in  St.  Lawrence  county,  and  subsequently. 
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after  the  renewal  by  District  Superintendent  Herrick,  in  the  sixth 
supervisory  district  of  such  county,  during  a  portion  of  the  period 
covered  by  such  certificate.  During  the  school  year  of  1916-1917 
he  taught  the  public  school  at  Salisbury  Center  in  Herkimer 
county.  This  school  is  an  elementary  school,  having  three  depart- 
ments and  employing  three  teachers.  The  appellant  taught  the 
advanced  grades  and  was  recognized  as  principal  of  the  school 
during  such  year.  It  does  not  appear  that  the  appellant  made 
formal  application  to  the  district  superintendent  of  the  super- 
visory district  in  which  such  school  is  located  for  an  indorsement 
of  his  teacher's  training  class  certificate,  and  he  taught  during 
such  year  without  such  indorsement. 

A  contract  has  been  made  with  him  by  the  town  board  of  edu- 
cation to  teach  the  same  school  for  the  school  year  beginning  in 
September,  1917.  The  appellant,  being  informed  that  some  ques- 
tion was  raised  as  to  the  su£5ciency  of  his  certificate  owing  to 
the  lack  of  indorsement,  made  a  formal  request  of  District  Superin- 
tendent Keller  on  August  10,  1917,  for  such  indorsement.  The 
district  superintendent  refused  to  indorse  the  certificate  and  this 
appeal  is  brought  from  such  refusal  of  the  district  superintendent. 
The  law  provides  that  the  Commissioner  of  Education  shall 
prescribe,  subject  to  the  approval  by  the  Begents,  regulations 
governing  the  examination  and  certification  of  teachers  employed 
in  all  public  schools  of  the  State.  Education  Law,  §  562.  Rules 
have  been  adopted  in  accordance  with  the  provisions  of  this  section 
wherein  provision  is  made  for  the  issuance  of  a  teacher's  training 
class  certificate  after  examinations  held  as  prescribed  therein. 
Section  246  of  the  Begents'  rules  provides  that :  ^^A  training  class 
certificate  issued  prior  to  August  1,  1906,  shall  be  valid  in  any 
grade  of  any  school  for  which  it  is  issued  or  made  valid  by  the 
district,  village  or  city  superintendent  of  schools." 

This  rule  authorizes  a  district  superintendent  to  render  a  train- 
ing class  certificate  valid  in  his  district  by  formal  indorsement 
upon  the  certifioata  Unless  a  training  class  certificate  is  so^ 
indorsed  by  a  district  superintendent,  such  certificate  is  not  valid  | 
except  in  the  district  for  which  it  is  issued.    The  appellant's  cer- 
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tificate  was  issued  in  the  second  school  commissioner  district  of 
St.  Lawrence  county,  and  subsequently  re-issued  or  renewed  and 
made  valid  in  the  sixth  supervisory  district  of  that  county.  The 
certificate  authorized  the  appellant  to  teach  only  in  .the  schools  of 
such  districts  in  St.  Lawrence  county. 

The  school  at  Salisbury  Center  is  in  the  third  supervisory  dis- 
trict of  Herkimer  county.  The  certificate  held  by  the  appellant 
did  not  authorize  him  to  teach  in  such  school  unless  such  cer- 
tificate was  indorsed  and  thereby  made  valid  by  District  Superin- 
tendent Keller. 

Neither  the  statute  nor  the  Regents'  rules  prescribe  conditions 
under  which  a  district  superintendent  shall  indorse  or  refuse  to 
indorse  a  certificate  issued  for  and  made  valid  in  another  super- 
visory district.  The  apparent  purpose  and  intent  of  the  rules 
are  to  confer  upon  a  district  superintendent  discretionary  control 
in  the  first  instance  of  indorsement  of  teachers'  training  class 
certificates.  The  district  superintendent  is  required  by  the  statute 
to  advise  trustees  relative  to  the  employment  of  teachers.  Edu- 
cation Law,  §  395,  subd.  4.  It  is  his  duty  to  examine  and  license 
teachers  pursuant  to  the  provisions  of  the  law  and  rules  of  the 
Regents.  Id.  subd.  9.  Under  the  rules  and  direction  of  the  Com- 
missioner of  Education  he  is  responsible,  to  a  certain  extent,  for 
the  character  and  competency  of  the  teachers  employed  within  his 
district.  The  proper  performance  of  his  duties  renders  it  necessary 
for  him  to  investigate  as  to  the  capacity  and  ability  of  the  teachers 
in  the  schools  in  his  supervisory  district.  If  upon  proper  inquiry 
he  finds  that  a  teacher  who  has  applied  to  him  for  an  indorsement 
of  a  certificate  issued  and  made  valid  in  another  supervisory  disr 
trict,  is  not  a  suitable  teacher  to  be  employed  in  a  particular  school, 
I  he  may  refuse,  properly,  to  make  valid  the  certificate  in  his 
district. 

It  will  be  presumed  that  a  district  superintendent  in  refusing 
his  indorsement  of  a  certificate  has  acted  with  sufficient  reason  and 
with  a  view  of  protecting  the  interests  of  the  schools  in  his  district 
The  Commissioner  of  Education  will  in  a  proper  case  direct 
indorsement  by  a  district  superintendent.     Such  action  will  not 
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be  taken,  however,  unless  it  appears  affirmatively  that  the  district 
superintendent  has  been  unreasonable  in  his  refusal  or  has  acted 
capriciously  or  from  some  improper  motive. 

The  appellant  herein  taught  in  the  supervisory  district  of  the 
respondent  Keller  during  the  past  school  year  without  having  had 
his  certificate  indorsed  as  required  by  the  rules.    It  does  not  appear 
clearly  why  the  respondent  did  not  either  indorse  the  appellant's 
certificate  during  the  past  school  year  or  insist  upon  his  leaving 
the  school.    All  that  can  be  gathered  from  the  extended  statement 
of  the  respondent  filed  as  an  answer  in  this  appeal  is  that  he  was 
dissatisfied  with  the  conduct  of  the  school  by  the  appellant  and 
did  not  consider  him  a  competent  teacher.     The  respondent  has 
submitted  with  his  answer  certain  papers  and  statements  showing 
some  basis  for  his  refusal  to  indorse  the  appellant's  certificate. 
It  is  established  by  the  evidence,  to  my  satisfaction,  that  the 
district  superintendent  in  such  refusal  acted  in  good  faith  and 
upon  information  which  he  believed  to  be  true.     It  also  appears 
,  satisfactorily  that  there  was  a  valid  reason  for  refusing  the  indorse- 
ment    It  has  not  been  established  that  the  respondent  district 
superintendent  acted  capriciously  or  unreasonably,  and  I  do  not 
therefore  find  any  sufficient  cause  for  reversing  his  action  in  thus 
refusing  the  indorsement. 

The  appeal  is  therefore  dismissed. 


In  the  Matter  of  the  Appeal  of  Mabgaret  L.  Lynd  against  the 
BoABD  OF  Education  of  the  City  of  New  Yoek 

Case  No.  402 

(Decided  December  3,  1917) 

Determiiiatioii  hy  the  board  of  examiners  as  to  applicatlona  of  nnsiiccesaful 
candidates  for  licenses  wiU  not  be  disturbed  except  upon  convincing  proof 
of  malice,  bad  faith  or  gross  error  upon  the  part  of  the  examiners. 

In  1898  a  temporary  license  was  issued  by  the  city  superintendent  of 
schools  to  Margaret  L.  Lynd,  as  a  teacher  in  the  public  elementary 
schools  of  the  city  of  New  York,  and  this  license  was  made  permanent  in 
State  Dept.  Rept. — Vol.  14       29 
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1903.  Six  years  later  she  made  application  for  a  license  as  principal  of  an 
elementary  day  school  in  that  city,  and  in  September,  1909,  took  the  writ- 
ten examination  for  such  license.  She  passed  this  and  wba  then  subjected 
to  an  oral  test  under  the  regulations  prescribed  by  the  superintendent.  In 
1910  three  suocessive  oral  tests  were  given  her.  She  failed  to  pass  such 
tests  to  the  satisfaction  of  the  board  of  examiners  and  her  application  for 
a  principal's  license  was  thereupon  refused.  In  1916  she  asked  for  a 
reconsideration  of  her  application  for  a  license  as  a  principal  and  waa 
notified  by  the  city  superintendent  that  the  board  of  examiners  regarded 
the  matter  as  closed.  Upon  application  in  June,  1916,  to  the  board  of 
education  she  was  advised  by  the  secretary  of  the  board  that  the  power  to 
issue  licenses  is  conferred  upon  the  city  superintendent  of  schools. 

The  appeal  herein  is  brought  from  the  action  of  the  board  of  education 
of  the  city  in  refusing  to  grant  appellant  a  license  as  a  principal  of  an 
elementary  school.  It  has  always  been  the  contention  of  the  Commis- 
sioner of  Education  in  such  cases  that  the  determinations  of  the  board 
of  examiners  will  not  be  disturbed  without  convincing  proof  of  malice, 
bad  faith  or  gross  error  upon  the  part  of  the  examiners.  In  the  absence 
of  such  evidence  the  appeal  must  be  dismissed. 

Henry  W.  Bridges,  attorney  for  appellant 

Charles  Mclntyre,  Assistant  Corporation  Counsel,  attorney  for 
respondent. 

FiNLEY,  Commissioner. —  The  petitioner  is  a  teacher  in  the 
public  elementary  schools  of  the  city  of  New  York.  A  temporary 
license  was  issued  to  her  by  the  city  superintendent  of  schools  in 
1898,  which  license  was  made  permanent  in  1903.  In  1909  she 
applied  for  a  license  as  principal  of  an  elementary  day  school  in 
the  city  of  New  York,  and  in  September  of  that  year  took  the 
written  examination  held  for  such  license.  She  passed  this  exam- 
ination and  was  thereafter  subjected  to  an  oral  test  in  accord- 
ance with  the  regulations  prescribed  by  the  superintendent.  Suc- 
cessive oral  tests  or  examinations  were  given  her  in  May,  June 
and  September,  1910.  The  appellant  failed  to  pass  such  tests  to 
the  satisfaction  of  the  board  of  examiners  and  on  account  of  such 
failure  the  principal's  license  applied  for  by  the  appellant  was 
refused.  In  May,  1916,  she  requested  the  board  of  examiners  to 
reconsider  her  application  for  a  license  as  a  principal  of  an  ele- 
mentary school,  and  she  was  notified  by  the  city  superintendent 


Lynd  v.  Bd.  of  Education  of  N.  Y.  City  451 


Education  Department  [Vol.  14] 


of  schools  that  the  board  of  examiners  regarded  the  matter  as 
closed.  The  appellant  subsequently,  in  June,  1916,  applied  to  the 
board  of  education  for  relief,  and  she  was  informed  by  the  secre- 
tary of  the  board  that  he  had  been  directed  to  inform  her  that 
the  power  to  issue  licenses  is  conferred  upon  the  city  superin- 
tendent of  schools,  inferring  thereby  that  the  board  of  education 
had  no  jurisdiction  to  grant  the  appellant's  application. 

This  appeal  is  brought  from  the  action  of  the  board  of  education 
of  the  city  in  refusing  to  grant  her  a  license  as  a  principal  of  an 
elementary  school.  The  attorney  for  the  respondent  contends  that 
under  section  1089  of  the  Greater  New  York  Charter  it  was  the 
duty  of  the  board  of  examiners  to  examine  applicants  for  teachers' 
licenses  and  issue  licenses  to  successful  candidates,  and  that  there- 
fore the  appellant's  appeal  does  not  lie  against  the  board  of  edu- 
cation.   In  this  contention  he  is  doubtless  correct. 

Assuming  that  the  appeal  is  properly  brought  and  that  the 
determination  of  the  board  of  examiners  may  be  reviewed  therein, 
it  must  be  noted  that  wherever  appeals  have  been  brought  from 
determinations  of  the  board  of  examiners  in  behalf  of  unsuccessful 
candidates  for  licenses,  it  has  been  held  by  the  Commissioner  of 
Education  that  the  determinations  of  the  board  of  examiners  will 
not  be  disturbed  unless  there  be  convincing  proof  of  malice,  bad 
faith  or  gross  error  upon  the  part  of  the  examiners.  The 
determination  of  the  board  of  examiners  as  to  the  qualifications, 
character  and  fitness  of  a  candidate  for  a  license  is  entitled  to 
the  benefit  of  every  reasonable  presumption  in  its  favor  and  will 
not  be  set  aside  upon  appeal  except  in  a  case  where  it  is  clearly 
shown  by  a  preponderance  of  evidence  that  the  candidate  has  been 
subjected  to  gross  mistreatment.  The  Commissioner  cannot  sub- 
stitute his  judgment  as  to  the  general  fitness  of  individual  candi- 
dates for  that  of  the  examiners  who  are  expressly  authorized  under 
the  provisions  of  the  Greater  New  York  Charter  to  pass  upon 
such  qualifications.  Matter  of  Berry,  9  State  Dept.  Eep.  575. 
There  is  no  evidence  in  this  case  of  malice,  bad  faith  or  gross 
error  on  the  part  of  the  examiners.  In  the  absence  of  such  evi- 
dence the  appeal  must  be  dismissed. 
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In  the  Matter  of  the  Appeal  of  Arnold  L.  Richabdson  from  the 
Proceedings  of  the  Board  of  Education  of  Unit  No.  2,  Town  of 
Stamford,  Delaware  County,  N.  Y. 

Case  No.  404 

(Decided  December  3,  1917) 

Resignation  of  teacher  giyen  conditionaUy  to  a  school  board  of  the  district  — 
effect  of. 

The  board  of  education  of  union  free  school  district  No.  4,  town  of 
Stamford,  entered  into  a  contract  on  July  30,  1917|  with  one  Arnold  L. 
Richardson,  the  appellant  herein,  to  teach  in  the  Hobart  High  School  aa 
principal  for  forty  weeks  commencing  September,  1917.  On  September  4, 
1917,  appellant  entered  upon  his  duties  but  subsequently  the  school  board 
decided  that  he  was  under  great  mental  strain  and  disqualified  to  perform 
his  duties,  and  appeUant  was  granted  an  absence  of  three  days  in  which  to 
consider  the  request  of  the  board  that  he  resign.  Subsequently  the  appel- 
lant resigned  as  of  September  21,  1917,  if  at  that  time  his  services  were 
not  satisfactory.  The  board  having  found  that  such  services  were  not 
satisfactory  were,  under  the  terms  of  the  teacher's  resignation,  justified 
in  accepting  such  resignation,  and  their  aoticHi  in  the  matter  is  final. 
Under  the  circumstances  of  this  case  a^eal  dismissed. 

George  L.  Bockes,  attorney  for  appellant 
O'Connor  &  O'Connor,  attorneys  for  respondents. 

FiNLEY,  Commissioner. —  On  the  30th  day  of  July,  1917,  the 
appellant  entered  into  a  contract  with  the  board  of  education  of 
union  free  school  district  No.  4,  town  of  Stamford,  to  teach  in 
the  Hobart  high  school  and  to  act  as  principal  of  such  school  for 
a  period  of  forty  weeks,  commencing  September,  1917,  at  a 
weekly  compensation  of  thirty  dollars.  Under  the  provisions  of 
the  Township  School  Law,  district  No.  4  became  a  part  of  unit 
No.  2  of  the  town  of  Stamford  and  all  of  its  school  affairs  came 
under  the  jurisdiction  of  the  board  of  education  of  such  school 
unit  which  took  office  on  August  first. 

On  September  fourth  the  appellant  entered  upon  the  discharge 
of  his  duties  under  such  contract.     The  board  of  education  of 
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unit  No.  2  met  on  the  evening  of  September  eighth  and  adopted 
the  following  resolution: 

"  Whsbbas,  It  appears  that  Arnold  L.  Bichardson,  Principal 
of  Hobart  High  School,  is  laboring  under  great  mental  strain,  and 
that  he  is  therefore  disqualified  from  properly  performing  his 
duties  as  principal,  and  that  the  school  is  suffering  because  of 
lack  of  organization  and  general  unsettled  conditions,  be  it 

''  Resolved  J  That  Messrs.  King  and  Sheffield  are  hereby  author^ 
ized  to  convey  to  Mr.  Kichardson  the  consent  of  this  Board  to  a 
leave  of  absence  of  three  days,  at  the  same  time  requesting  his 
resignation  as  principal  of  Hobart  High  School,  to  take  effect 
before  the  hour  for  the  opening  of  school,  Monday,  September 
10,  1917,  and  to  pay  his  salary  in  full  to  Saturday,  September  15, 
1917,  inclusive,  and  further  in  case  he  refuses  to  present  his  resig- 
nation, to  dismiss  him  from  the  principalship  of  the  school,  and 
provide  the  necessary  instructors  to  continue  without  interruption 
the  sessions  of  the  school." 

Pursuant  to  this  resolution  Mr.  King,  the  chairman  of  the 
board  of  education;  Mr.  Sheffield,  one  of  the  members  of  the 
board ;  Mr.  Ackley,  the  clerk  of  said  board ;  Arthur  T.  Hamilton, 
district  superintendent  of  schools  having  jurisdiction  in  said 
township,  and  the  appellant,  met  by  appointment  at  the  office  of 
Mr.  King,  in  the  village  of  Hobart,  at  about  nine  o'clock  on  Sun- 
day morning, .  September  ninth.  Mr.  King  declared  that  he 
informed  the  appellant  of  the  action  of  the  board  of  education  on 
the  previous  evening  and  that  the  board  of  education  desired  the 
appellant  to  present  his  resignation  since  his  services  were  unsatis- 
factory, and  offered  to  pay  the  appellant  for  his  services  to  Sep- 
tember fifteenth.  He  refused  to  tender  his  resignation  at  the  time 
and  after  more  discussion  it  was  agreed  that  the  appellant  again 
meet  with  the  members  of  the  board  at  four  o'clock  in  the  after- 
noon, at  which  time  he  requested  that  he  be  permitted  to  continue 
as  principal  of  the  school  for  a  period  of  two  weeks  and  that  if 
his  services  were  not  then  satisfactory  to  the  board,  the  board 
should  have  the  right  to  accept  his  resignation,  which  was  then 
reduced  to  writing  and  filed  with  the  board  in  words  as  follows : 
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"  Board  of  Education,  Unit  No.  2,  Toum  of  Stamford,  Delaware 
Co.,  N.  Y.: 

"Gbntlembw. —  I  hereby  tender  my  resignation  as  principal 
of  Hobart  High  School  to  take  effect  Sept.  21st,  1917,  if  at  that 
time  my  services  are  not  satisfactory. 

"  Respectfully, 

"A.    L.    RiOHABDSOW. 

''Eobart,  N.  Y.,  Sept.  9,  1917." 

The  board  met  on  the  evening  of  September  twenty-first  It 
being  the  sentiment  of  the  board,  based  upon  observations  of 
members  of  the  board  relative  to  the  conduct  of  the  school  as  well 
as  reports  from  the  faculty,  pupils  and  parents,  that  the  services 
of  the  appellant  were  not  satisfactory,  it  was  unanimously  voted 
by  the  board  to  accept  the  resignation  of  the  appellant  and  Mr. 
King,  as  chairman  of  the  board,  was  directed  to  inform  the  appel- 
lant of  such  fact.  It  appears  that  he  was  so  informed  and  was 
offered  and  accepted  compensation  for  services  rendered  up  to  and 
including  the  date  when  such  resignation  was  accepted. 

The  appellant  contends  that  his  resignation  was  obtained  by 
misrepresentations  made  to  him  by  members  of  the  board,  rdative 
to  his  services  being  generally  unsatisfactory,  and  that  he  was 
practically  compelled  to  sign  the  same.  The  evidence  produced 
is  not  sufficient  to  support  the  contention  that  the  resignation  was 
obtained  from  the  appellant  by  means  of  misrepresentations  or 
duress.  Several  hours  elapsed  between  the  time  when  the  appel- 
lant was  first  informed  that  his  services  were  not  satisfactory  to 
the  board  and  the  time  when  he  again  appeared  before  the  com- 
mittee of  the  board  and  prepared  and  signed  his  resignation.  Dur- 
ing this  time  he  had  opportunity  to  think  the  matter  over  and  to 
consult  with  others  if  he  desired  to  do  so.  His  conclusion  to  resign 
was  reached  after  mature  deliberation,  and  appears  to  have 
resulted  from  the  knowledge  acquired  that  the  board  was  desirous 
of  dispensing  with  his  services.  The  resignation  was  prepared 
by  him  and  was  to  take  effect  at  the  time  specified  if  his  services 
were  not  satisfactory.     The  resignation  was  dependent  for  its 


Mattes  of  Hey  wood  4:55 


Education  Department  [Vol.  14] 


e£Fect  upon  its  acceptance  by  the  board,  and  it  must  be  construed 
as  imposing  upon  the  board  the  duty  of  determining  whether  such 
services  were  satisfactory.  If  the  board  found  them  unsatis- 
factory and  accepted  the  resignation  the  contract  was  terminated, 
and  the  board  was  released  from  its  obligations  thereunder.  The 
appellant  having  submitted  the  question  of  the  satisfactory  char- 
acter of  his  services  to  his  employer,  he  cannot  now  complain  of 
its  adverse  finding. 

The  only  question  here  determined  is  the  effect  of  the  resigna- 
tion. It  is  not  necessary  or  proper  to  determine  whether  or  not 
there  was  suflScient  cause  for  the  determination  that  the  services 
were  unsatisfactory.  The  appellant  in  presenting  his  conditional 
resignation  left  the  determination  of  this  question  with  the  board. 
If  he  had  desired  a  decision  as  to  the  sufficiency  of  the  cause  of 
the  desire  of  the  board  to  dispense  with  his  services,  he  should 
have  insisted  upon  dismissal,  in  which  case  such  dismissal  could 
have  been  set  aside  on  appeal,  if  found  to  be  unjustifiable. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Mybtlb  Cobbett  Hbywood  from 
the  Action  of  the  Board  of  Examiners  of  the  City  of  New  York 
in  Refusing  to  Issue  to  Her  a  Teacher's  License 

Case  No.  403 

(Decided  December  6,  1917) 

Refusal  of  board  of  examiners  of  New  York  city  to  grant  appeUant  a  teacher's 
license. 

The  appellant,  Myrtle  Corbett  Heywood,  has  the  necessary  academic 
and  professional  qualifications  and  has  been  trained  to  teach  commercial 
subjects.  In  April,  1911,  she  applied  for  an  examination  for  a  license  as 
an  assistant  teacher  of  commercial  branches  in  high  schools.  She  was 
given  three  trials  but  failed  to  pass.  Heldf  that  there  was  no  proof  of 
discrimination  against  the  appellant  and  that  the  question  as  to  whether 
she  passed  the  test  successfully  was  for  the  board  to  determine,  and  it 
having  done  so  the  result  may  not  be  disturbed  on  an  appeal  to  the 
Commissioner  of  Education. 
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Since  this  appeal  was  brought  the  appellant  has  made  ap|4ication  to 
be  licensed  as  an  aaeiatant  teacher  of  accounting  and  buainees  practice 
in  the  day  high  schools.  This  is  the  same  as  the  former  license  of  assist- 
ant teacher  of  commercial  branches  which  the  appellant  had  formerly 
sought.  Her  application,  howeyer,  was  denied  on  the  ground  oi  an 
"  unsatisf aotory  record."  She  has  also  appealed  from  the  refusal  of  the 
examiners  to  grant  the  license  last  mentioned.  Held,  that  the  judgment 
of  the  board  in  determining  the  fitness  of  the  appellant  is  based  upon 
full  knowledge  of  her  professional  and  personal  qualifications,  and  being 
a  reasonable  exercise  of  discretionary  power  conferred  upon  the  board,  it 
may  not  be  disturbed.    Both  appeab  are  dismissed. 

Van  Sinderen  Lindslej^  attorney  for  appellant. 

Charles  Mclntyre,  Assistant  Corporation  Counsel,  attorney  for 
respomients. 

FiNLBY,  Commissioner. —  The  appellant  appeals  from  the 
refusal  of  the  board  of  examiners  of  the  city  of  New  York  to 
issue  her  a  license  as  assistant  teacher  of  commercial  branches  in 
high  schools.  The  by-laws  of  the  board  of  education  provide  for 
the  classification  of  teachers'  licenses  in  day  high  schools,  and 
licenses  for  assistant  teachers  in  various  special  subjects  are 
included  in  such  classification.  It  is  provided  in  the  schedule  of 
salaries  that  the  annual  salary  to  be  paid  an  assistant  teacher  in 
high  schools  for  the  fijst  year  shall  be  $900,  increasing  each  year 
for  two  years  at  the  rate  of  $100,  one  year  at  the  rate  of  $200, 
and  each  year  after  the  fourth  year  at  the  rate  of  $150,  until  the 
maximum  of  $2,650  is  reached.  Such  increases  in  salaries  are 
subject  to  certain  conditions  prescribed  in  the  schedules  relative 
to  the  fitness  of  the  teacher  and  the  merit  of  services  rendered. 

'  Section  1089  of  the  Greater  New  York  Charter,  as  amended  by 
Laws  of  1901,  chapter  718,  which  was  in  force  when  the  action 
herein  complained  of  was  taken,  provides  that:  "A  board  of 
examiners  is  hereby  constituted  whose  duty  it  shall  be  to  examine 
all  applicants  who  are  required  to  be  licensed  in  and  for  the  city 
of  New  York,  and  to  issue  to  those  who  pass  the  required  tests 
of  character,  scholarship  and  general  fitness,  such  licenses  as  they 
are  found  entitled  to  receive.    Such  board  of  examiners  shall  con- 
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sist  of  the  city  superintendent  of  schools,  together  with  four  per- 
sons appointed  by  the  board  of  education,  upon  the  nomination  of 
the  city  superintendent" 

The  statute  makes  it  the  duty  of  the  board  of  education  to  desig- 
nate the  academical  and  professional  qualifications  of  all  members 
of  the  teaching  fttaff  and  requires  the  board  of  examiners  to  "  hold 
such  examinations  as  the  city  superintendent  shall  prescribe,"  and 
to  "prepare  all  necessary  eligible  lists."  No  person  may  be 
appointed  as  a  teacher  in  the  public  schools  of  the  city  unless  he 
is  a  holder  of  a  license  and  his  name  appears  upon  the  proper 
eligible  list. 

This  statute  confers  upon  the  board  of  examiners  discretionary 
control  of  the  issuance  of  licenses  to  ieachers  who  meet  the 
required  tests.  The  board^s  power  in  this  respect  is  not  limited, 
and  no  provision  is  made  for  a  review  of  its  determination  as  to 
the  fitness  of  candidates  for  teachers'  licenses  by  other  school 
authorities  of  the  city.  The  statute  contemplates  an  ascertain- 
ment of  such  fitness  by  examinations  and  other  tests,  to  be  pre- 
scribed by  the  city  superintendent,  involving  an  investigation 
into  the  character,  scholarship  and  general  fitness  of  the  candi- 
dates, and  necessarily  imposes  upon  the  board  the  rating  of  such 
candidates  in  the  examinations  and  tests  which  are  applied.  The 
broad  and  comprehensive  appellate  jurisdiction  of  the  commis- 
sioner of  education  conferred  by  section  880  of  the  Education 
Law  includes  the  power  to  review  the  determination  of  the  board 
of  examiners  in  refusing  a  license  to  a  candidate,  but  it  is  obvious 
that  he  should  not  intervene  unless  it  is  evident  from  convincing 
proof  that  the  board  has  arbitrarily,  without  cause  or  from  an 
improper  motive,  deprived  a  candidate  of  his  just  rights. 

With  the  discretionary  power  of  the  board  of  examiners  as  to 
the  issuance  of  teachers'  licenses  in  mind,  and  the  purpose  of  the 
statute  in  conferring  such  power,  it  will  be  appropriate  to  con- 
sider the  merits  of  the  appellant's  complaint.  It  appears  that 
she  has  been  trained  to  teach  commercial  subjects  and  possesses 
the  necessary  "  academical  and  professional "  qualifications 
required  for  service  as  a  teacher  of  such  subjects.     She  sought  a 
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licence  as  an  assistant  teacher  of  commercial  branches  in  high 
schools,  and  applied  for  examination  in  April,  1911,  Such 
examination  is  in  three  parts,  written  examination,  oral  examina- 
tion and  class  test.  She  entered  the  written  examination  and 
failed  to  pass  and  was  so  notified  in  June,  1911,  by  the  city 
superintendent.  She  again  entered  the  examination  in  Nov^n- 
ber,  1911,  and  succeeded  in  passing  the  written  examination  and 
failed  in  the  oral  examination,  and  was  so  notified  by  the  city 
superintendent  in  February,  1912.  She  was  again  given  the  oral 
and  class  tests,  which,  as  it  appears  from  the  answer  of  the 
respondent  board,  she  failed  to  pass.  The  appellant  has  attempted 
to  show  by  letters  and  reports  of  examinations  that  she  successfully 
met  these  tests.  She  applied  for  oral  and  class  tests  in  connection 
with  her  written  examination  under  dates  of  September  25,  1912, 
and  October  1,  1912,  and  such  tests  were  denied  her.  She  took 
a  third  examination  for  the  license  on  October  14, 1912,  and  failed 
in  the  written  examination.  The  board  reconsidered  its  denial  of 
her  application  for  an  oral  and  class-room  test,  and  on  December 
31,  1912,  she  was  notified  by  Examiner  Byrnes  that  having 
passed  an  oral  test  for  evening  school  and  substitute  licenses,  it 
would  be  unnecessary  for  her  to  take  the  oral  test.  On  January 
2,  1913,  she  was  given  another  class-room  test  which  the  board 
determined  to  be  unsatisfactory.  The  board  of  examiners  on  a 
number  of  occasions  considered  her  applications  for  a  reopening 
of  her  case  and  each  time  refused  to  grant  her  a  license,  after 
making  investigations  and  receiving  reports  as  to  her  success  as  a 
substitute  teacher. 

The  appellant  continued  her  efforts  to  obtain  a  license  as  an 
assistant  teacher  of  commercial  branches  in  high  schools,  and  again 
took  a  written  examination  on  October  20,  1914,  which  she  failed 
to  pass.  She  sought  subsequently  to  obtain  a  license  based  upon 
her  alleged  successful  passing  of  the  oral  and  class  tests  in  May, 
1912,  but  on  each  occasion  the  board  refused  to  recognize  her 
claim,  and  on  September  18,  1916,  she  was  informed  by  Acting 
Superintendent  Straubenmiller  that  he  had  placed  her  case  "  once 
more  before  the  board  of  examiners  "  and  it  had  been  decided  that 
there  was  no  merit  in  her  claim. 
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The  evidence  submitted  does  not  substantiate  the  claim  that 
the  appellant  was  discriminated  against  by  the  respondents  in 
that  thqr  had  refused  "  without  just  cause  "  to  issue  a  license  to 
her.  The  record  of  the  appellant's  tests  is  somewhat  confused  but 
enough  appears  to  indicate  that  there  was  reasonable  basis  for 
the  ratings  made  by  the  examiners  upon  the  appellant's  class-room 
test  The  question  as  to  whether  she  met  successfully  this  test  was 
for  the  board  to  determine,  and  having  determined  it  adversely 
to  her,  upon  its  own  interpretation  of  the  reports  as  to  such  test,  it 
may  not  be  disturbed  on  appeal  to  the  Commissioner  of  Education. 

The  appellant  has,  by  inference,  attempted  to  show  that  the 
board  of  examiners  in  determining  her  rating  was  actuated  by  a 
bad  motive.  She  has  allied  specifically  that  "One  Joseph  J. 
Klein,  of  45  West  34th  Street,  New  York  City,  an  assistant 
teacher  of  commercial  branches  in  day  high  schools  of  the  city  of 
New  York,  and  who  conducted  coaching  classes  for  said  examina- 
tions, which  your  petitioner  attended,  demanded  payment  to  him 
by  your  petitioner  of  $1,000  as  a  condition  for  the  issuance  of 
said  license,  and  appointment  to  teach,  which  sum  or  any  sum 
your  petitioner  peremptorily  refused  to  pay,  whereupon  said 
Klein  stated  that  your  petitioner  would  never  receive  said 
license,  all  of  which  is  fully  set  forth  in  your  petitioner's  appeal 
to  Thomas  W.  Churchill,  president  of  the  board  of  education,  a 
copy  of  which  is  hereto  annexed." 

The  appellant's  purpose  in  setting  forth  this  allegation  is  not 
disclosed  fully  in  her  petition.  In  her  appeal  to  Mr.  Churchill, 
to  which  she  refers  in  her  petition,  she  states  that  when  she 
refused  to  pay  to  have  her  name  "  placed  on  the  eligible  list  and 
for  the  appointment,  a  ^  frame  up '  class  test  was  arranged  for 
between  the  coach  (Klein),  the  board  of  examiners,  and  the  first 
assistant  at  Washington  Irving  High  School,  to  try  to  have  some 
excuse  for  not  issuing  the  license."  The  appellant  thus  attempts 
to  connect  the  board  of  examiners  with  the  alleged  effort  of  a 
third  person  to  obtain  money  from  her  for  the  license  which  she 
sought.  No  direct  proof  of  any  kind  is  presented  tending  to  show 
that  Klein  had  any  influence  with  any  member  or  officer  of  the 
board  of  examiners,  or  that  the  examiners  were  in  any  way  inter- 
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ested  in  the  allied  proposal  to  obtain  money  or  influence  to  induce 
'  the  granting  of  a  license  to  the  appellant.  A  careful  examination 
of  all  the  evidence  adduced  by  the  appellant  shows  that  the  infer- 
ential charge  of  misconduct  against  the  respondent  board  of  exam- 
iners is  without  any  substantial  basis. 

It  appears  that  Mr.  Churchill  submitted  the  appellant's  appeal 
with  all  data  relating  to  the  charges  made  by  her  to  the  commisr- 
sioner  of  accounts  of  the  city  of  New  York,  who  investigated  the 
same  and  submitted  a  report  to  the  mayor  in  which  he  states  that 
the  charges  made  were  unsupported  by  evidence.  Klein,  who  is 
alleged  to  have  suggested  that  money  be  paid  for  inducing  the 
examiners  to  grant  the  license,  denies  the  appellant's  allegation. 
The  commissioner  of  accounts  states  that  the  district  attorney 
rejected  the  evidence  against  Klein  as  insufficient  to  sustain 
criminal  charges  against  him.  Each  of  the  members  of  the  board 
of  examiners  denies  that  Klein  or  any  one  ever  offered  directly  or 
indirectly  any  sum  of  money  as  an  inducement  for  the  granting 
of  a  license  and  swears  that  his  action  in  voting  to  refuse  a  license 
to  the  appellant  was  based  solely  upon  his  conviction  that  die  was 
not  fit  to  receive  it. 

The  appellant  could  have  had  no  other  purpose  in  ailing  that 
Klein,  who  had  coached  her  for  her  examination,  had  demanded 
money  of  her  for  use  in  obtaining  a  license,  than  to  charge  by 
inference  that  the  board  of  examiners  had  refused  the  license 
which  she  sought  because  of  her  failure  to  pay.  She  must  have 
known  of  the  seriousness  of  such  a  charge.  Unless  she  had 
definite  proof  indicating  that  the  examiners  were  connected  with 
the  transaction,  she  was  not  justified  in  her  assumption  that  her 
refusal  to  pay  the  amount  demanded  was  the  cause  of  her  failure 
to  obtain  the  license  which  she  sought.  Her  conduct  in  attempting 
to  base  her  charge  of  fraud  and  discrimination  against  the 
respondents  on  such  unsubstantial  and  flimsy  evidence  was  repre- 
hensible and  results  in  the  natural  conclusion  that  there  was 
reasonable  cause  for  withholding  her  license. 

Since  this  appeal  was  brought  the  appellant  has  sought  to 
obtain  a  license  as  an  assistant  teacher  of  accounting  and  business 
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practice  in  the  day  high  schools,  which  is  the  same  as  the  former 
license  of  assistant  teacher  of  commercial  branches,  formerly 
sought  by  the  appellant  She  entered  the  examination  for  such 
license  on  April  9,  1917,  and  obtained  a  passing  mark  on  her 
written  test,  but  her  application  was  denied  on  June  21,  1917, 
"  on  account  of  unsatisfactory  record,"  as  stated  in  the  notice 
to  her  of  that  date.  She  requested  and  obtained  a  hearing  before 
the  board  of  examiners,  and  on  July  3,  1917,  she  was  notified  that 
the  board  "  declined  to  reconsider  its  previous  action  refusing,  on 
account  of  record,  your  application  as  assistant  teacher  of  account- 
ing and  business  practice  in  high  schools."  She  has  also  appealed 
from  the  refusal  of  the  board  of  examiners  to  grant  such  license. 

In  her  petition  on  this  appeal  she  refers  to  her  petition  on  the 
previous  appeal.  She  has  not  retracted  any  of  the  imputations 
of  fraud  or  misconduct  contained  in  her  former  petition,  and  pre- 
sumably requests  a  disposition  of  her  subsequent  appeal  based 
upon  all  the  allegations  contained  in  both  petitions.  As  has 
already  been  indicated,  there  was  no  suiBcient  basis  for  the  infer- 
ential charge  of  fraud  against  the  examiners,  and  her  reprehensi- 
ble conduct  in  asserting  such  groundless  charge  was  one  of  the 
causes  of  the  denial  of  her  license.  The  respondents  allege  in 
their  answer  that  "  The  board  of  examiners  refused  to  grant 
to  the  petitioner  the  license  involved  herein  because,  as  shown 
by  the  papers  in  appeal  No.  1,  which  she  makes  part  of  the 
papers  in  this  proceeding,  it  considered  that  her  entire  record 
and  particularly  her  tendency  to  make  unfounded  accusations 
against  public  officials  rendered  her  unfit  to  be  presented  with  the 
license  involved  in  this  proceeding." 

It  does  not  appear  that  the  respondent  board  of  examiners  has 
acted  arbitrarily  or  without  cause  in  withholding  the  appellant's 
license.  The  judgment  of  the  board  in  determining  the  fitness 
of  the  appellant  is  based  upon  full  knowledge  of  her  professional 
and  personal  qualifications,  and  being  a  reasonable  exercise  of  the 
discretionary  power  conferred  upon  the  board,  it  may  not  be 
disturbed. 

Both  appeals  are  dismissed. 
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In  the  Matter  of  the  Division  of  the  Town  of  Veeona,  Oneida 

County,  into  School  Units 

Case  No.  407 

(Decided  December  26,  1917) 

Aathority  of  a  district  saperintendent  of  tchools  in  regard  to  dividing  a  town 
into  educational  units. 

In  the  town  of  Verona  were  two  union  free  school  districts,  each  main- 
taining an  academic  department  and  each  within  the  provisions  of  the 
Township  Law.  One  such  union  free  school  distoict  maintained  a  full 
high  school  course,  known  as  the  Verona  high  school,  and  the  other 
union  free  school  district,  located  at  Durhamville,  maintained  a  one-year 
academic  course.  The  board  of  education  of  the  latter  district  brings 
this  proceeding  to  have  set  aside  the  action  of  the  district  superintendent 
in  dividing  the  town  of  Verona  into  the  two  school  units.  Held,  that  the 
intent  of  the  law  was  that  the  district  superintendent  of  schools,  who  is 
the  local  supervising  officer,  should  have  discretion  in  regard  to  dividing 
a  town  into  units.  There  is  a  presumption  of  law  that  the  determination 
of  the  district  superintendent  is  reasonable  and  proper.  The  appellants 
have  failed  to  overcome  this  presumption  and  hence  upon  all  the  facts 
it  is  held  that  the  order  of  the  district  superintendent  was  properly  made 
and  that  the  division  of  the  town  of  Verona  into  town  school  units 
should  stand  in  accordance  with  such  order.    Appeal  dismissed. 

FiNEQAN,  Deputy  Commissioner. —  This  appeal  is  brought  from 
an  order  of  the  district  superintendent  of  schools  of  the  fourth 
supervisory  district  of  Oneida  county,  dividing  the  town  of  Verona 
into  two  school  units  under  the  provisions  of  section  331,  subdivi- 
sion 2  of  the  Education  Law,  as  added  by  Laws  of  1917,  chapter 
328,  known  as  the  Township  Law,  which  order  was  made  and  filed 
in  the  office  of  the  town  clerk  of  said  town  on  or  about  the  5th  day 
of  June,  1917.  Subdivision  2  of  such  section  provides  as  follows: 
"  Where  there  are  two  or  more  union  free  school  districts  each 
having  a  population  of  less  than  fifteen  hundred,  each  maintaining 
an  academic  department  which  has  been  admitted  to  the  university 
of  the  state  of  New  York  and  the  principal  schoolhouse  in  each  is 
situated  wholly  in  the  same  town,  the  district  superintendait  shall 
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issue  an  order  dividing  the  town  into  as  many  units  as  there  are 
such  union  free  school  districts  situated  in  the  town  and  desig- 
nating the  several  school  districts  of  the  town  to  be  associated  with 
such  union  free  school  districts  to  form  such  units." 

It  appears  that  there  were  two  union  free  school  districts  in  the 
town  of  Verona,  each  maintaining  an  academic  department,  and 
each  within  the  provisions  of  the  Township  Law.  One  such  union 
free  school  district  maintained  a  full  high  school  course,  known 
as  the  Verona  High  School.  The  school  of  the  other  union  free 
school  district,  located  at  Durhamville,  maintained  a  one-year 
academic  course.  The  board  of  education  of  the  latter  district 
complains  of  the  order  of  the  district  superintendent  in  making 
the  division  of  the  town  into  units,  it  being  asserted  that  common 
school  district  No.  12  should  have  been  combined  with  the  Dur- 
hamville union  free  school  district  in  forming  unit  No.  2  of  said 
town  instead  of  being  combined  with  the  Verona  union  free  school 
district  in  forming  unit  No.  1. 

It  was  the  intent  of  the  law  that  the  district  superintendent  of 
schools,  who  is  the  local  supervising  officer,  should  exercise  his  dis- 
cretion in  dividing  a  town  into  units.  His  knowledge  of  local 
conditions,  school  requirements  and  facilities  enables  him  to  make 
a  division  of  the  township  such  as  would  effect  the  greatest  educa- 
tional advantage  to  the  entire  community.  A  presumption  exists 
in  favor  of  the  reasonableness  and  propriety  of  the  determination 
of  the  district  superintendent  in  the  exercise  of  the  discretionary 
power  vested  in  him  and  there  must  be  evidence  sufficient  to  over- 
come this  presumption  to  justify  the  setting  aside  or  modification 
of  such  determination. 

The  appellants  contend  that  common  school  district  No.  12  is 
nearer  and  more  accessible  to  the  Dumhamville  Union  School  than 
to  the  Verona  school  and  that,  therefore,  district  No.  12  should 
have  been  made  a  part  of  unit  No.  2.  It  is  also  asserted  that  under 
the  order  as  it  now  stands  unit  No.  1  has  an  assessed  valuation  of 
$1,094,925  whereas  unit  No.  2  has  an  assessed  valuation  of  but 
$706,106  and  that  if  district  No.  12  were  taken  from  unit  No.  1 
and  added  to  unit  No.  2  the  assessed  valuation  of  the  two  units 
would  be  more  equally  divided. 
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The  district  Buperintendent  has  answered  this  appeal,  from 
which  it  appears  that  the  distance  to  be  travelled  from  district 
No.  12  to  the  Verona  High  School  is  approximately  three  and 
seven-tenths  miles,  whereas  the  distance  from  such  district  to  the 
Durhamville  school  by  the  main  road  is  three  and  three-tenths 
miles.  It,  therefore,  appears  that  the  difference  in  distance  is 
comparatively  slight  and  is  overcome  by  the  fact  that  the  Verona 
High  School  maintains  a  full  academic  course,  whereas  the  Dur 
hamville  school  has  but  a  one-year  academic  course  and  that,  there- 
fore, the  children  attending  the  Verona  High  School  are  enabled 
to  receive  far  greater  educational  advantages.  It  is  also  asserted 
by  the  district  superintendent  that  although  the  distance  is  slightly 
greater  to  the  Verona  school,  the  character  of  the  road  and  its 
freedom  from  obstruction  during  all  portions  of  the  year  render 
the  Verona  school  more  easily  and  quickly  accessible  by  conveyance 
from  district  No.  12. 

With  regard  to  the  difference  in  assessed  valuation  as  between 
the  two  school  units  it  appears  that  in  unit  No.  1  the  expense  of 
maintenance  is  considerably  greater  for  the  reason  that  a  full 
academic  course  is  maintained  and  seventeen  teachers  are  r^u- 
larly  employed  as  against  the  maintenance  of  a  one-year's  academic 
course  and  the  employment  of  fourteen  teachers  in  unit  No.  2. 
The  ratio  of  assessment  to  the  cost  of  maintenance  of  the  schools 
and  the  rate  of  tax  does  not  differ  greatly  as  between  the  two 
units. 

It  is  further  to  be  noted  in  connection  with  this  appeal  that  the 
residents  of  district  No.  12  are  not  the  complainants.  There  is 
nothing  to  show  that  the  people  of  this  district  are  in  any  way 
dissatisfied  with  the  order  of  the  district  superintendent  in  placing 
the  district  in  unit  No.  1.  Upon  all  the  facts  which  are  set  forth 
in  the  appeal  and  in  the  papers  filed  in  connection  therewith  I  am 
convinced  that  the  order  of  the  district  superintendent  was  properly 
made  and  that  the  division  of  the  town  of  Verona  into  town  school 
units  should  stand  in  accordance  with  such  order. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Luot  B.  Alubs  from  a  Besolution 
of  the  Board  of  Education  of  the  City  of  New  York  Authorizing 
her  Transfer  from  the  New  York  Training  School  for  Teachers 
to  a  High  School 

Case  No.  406 

(Deoided  December  28,  1917) 

Transfer  of  a  teacher  from  a  training  sdiool  to  a  position  in  a  liigh  adiool— 
drcnmstances  nnder  wliich  it  is  invalid. 

The  petitioner,  Lucy  B.  Allen,  was,  on  or  aboat  September  80,  1896, 
appointed  a  teacher  in  the  Kew  York  Training  School  for  Teachers  in  that 
dtj,  the  position  to  which  die  was  appointed  being  that  of  assistant 
teacher  of  English  in  that  school.  In  May,  1901,  a  temporary  license  as 
first  assistant  teacher  of  English  was  granted  to  her  and  three  years 
later,  on  May  27,  1904,  she  was  granted  a  permanent  license.  On  Septem- 
ber 13,  1916,  she  was  informed  by  her  principal  that  thereafter  the  direc- 
tion of  the  work  of  her  department  would  be  under  his  immediate  care. 
This  appeal  is  brought  from  the  action  of  the  school  principal  in  deposing 
appellant  from  the  headship  of  the  department  of  SSnglish  in  such  training 
school,  and  also  from  the  resolution  adopted  by  the  board  of  education  on 
the  recommendation  of  the  board  of  superintendents  assigning  appellant 
temporarily  to  a  high  school  pending  the  occurrence  of  a  vacancy  in  one 
of  the  training  schools,  upon  the  ground  that  neither  the  board  of  educa- 
tion nor  the  board  of  superintendents  had  any  authority  to  make  this 
transfer. 

Held,  that  the  acts  complained  of  by  the  petitioner  occurred  while  the 
provisions  of  the  Greater  New  York  CSiarter  relative  to  the  licensing  and 
transfer  of  teachers  in  that  city  were  in  effect;  that  although  the  various 
provisions  of  the  charter  involved  in  the  present  case  were  all  repealed  by 
what  is  known  as  the  City  School  Law,  chapter  786  of  the  Laws  of  1917, 
which  took  effect  June  8,  1917,  the  determination  of  the  appeal,  never- 
theless, involves  the  application  of  various  provisions  of  sections  1089, 
1090,  lOOl  and  1093  of  the  charter;  that  under  the  sections  above 
dted  and  the  license  issued  to  the  appellant  and  under  which  she 
was  teaching  at  the  time  of  bringing  the  appeal,  it  was  not  necessary, 
in  order  that  she  be  appointed  to  her  position  as  first  assistant 
teacher  in  a  training  school,  that  her  name  appear  upon  an  eligible  list, 
but  a  teacher  could  not  be  appointed  as  a  first  assistant  teacher  in  the 
high  schools  of  the  city  unless  her  name  appeared  upon  the  appropriate 
eligible  list;  that  hence  the  resolution  transferring  the  appellant  to  a 
high  school  was  beyond  the  power  of  the  respondent  board  of  education 
State  Deft.  Rept.— Vol.  14       30 
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to  emtct.  Also  held  that  as  to  the  authority  of  the  principal  of  the 
training  school  to  depose  appellant  from  her  position  as  the  head  of  the 
Etaglish  department  it  had  not  been  shown  that  as  first  assistant  teacher 
of  English  she  was  entitled  to  the  headship  of  the  English  department, 
and  that  the  appellant's  request  for  reinstatement  as  head  of  such 
department  may  not  be  granted,  but  that  the  resolution  of  the  board  of 
^ucation  from  which  the  appeal  is  taken  must  be  set  aside.  Appeal 
sustained. 

Edward  W.  Davidson,  attorney  for  appellant. 

Frank  Harvey  Field,  of  counsel, 

Charles  Mclntyre,  Assistant  Corporation  Counsel,  attorney 
for  respondents. 

FiNXBY,  Commissioner. — The  petitioner,  Lucy  B.  Allen,  was 
at  the  time  of  the  bringing  of  this  appeal  a  teacher  in  the  New 
York  Training  School  for  Teachers  in  the  city  pi  New  Tort 
She  was  appointed  to  the  position  of  assistant  teacher  of  English 
in  such  school  on  or  about  September  30,  1898.  In  May,  1901, 
she  obtained  a  temporary  license  as  first  assistant  teacher  of 
English  in  such  school,  and  after  a  period  of  three  years  of  con- 
tinuous successful  service  she  was  granted  a  permanent  license 
for  such  position  on  May  27,  1904.  From  that  time  down  to 
September  13,  1916,  she  was  in  charge  of  the  English  depart- 
ment of  such  school  and  was  commonly  known  as  "  Head  of  the 
English  Department "  therein.  She  performed  the  duties  custom- 
arily incident  to  the  position,  such  as  planning  and  organizing 
the  work  of  the  department,  supervising  the  carrying  out  of  such 
plan,  determining  the  textbooks  to  be  used,  representing  the 
department  at  faculty  meetings,  helping  to  determine  finally  the 
fitness  of  students  in  English,  conferring  with  the  teachers  of  the 
department  as  to  changes  in  its  policy  and  recommending  such 
changes  to  the  principal. 

She  was  notified  on  September  13,  1916,  by  the  principal  of 
the  school  that  on  and  after  that  date  the  work  of  the  English 
department  would  be  under  the  immediate  direction  of  the  prin- 
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cipal  and  that  all  matters  pertaining  to  courses  of  study,  methods, 
text-books,  etc,  were  to  be  determined  by  the  principal  after 
conference  with  individual  teachers  and  with  course  groups.  It 
appears  that  the  petitioner  complained  of  the  action  of  the  prin- 
cipal in  deposing  her  from  her  position  as  head  of  the  depart- 
ment and  assuming  the  duties  himself.  She  allies,  and  there 
is  evidence  sustaining  her  contention,  that  when  she  was  appointed 
to  the  position  of  first  assistant  in  English  in  the  training  school 
the  conmiittee  on  special  and  high  schools  of  the  board  of  educa- 
tion, who  nominated  her  for  such  position,  reported  that  her 
appointment  to  the  position  of  first  assistant  teacher  in  English 
would  place  her  at  the  head  of  the  department  of  English  in 
such  training  school.  The  petitioner  contests  the  act  of  the  prin- 
cipal in  removing  her  from  the  headship  of  the  English  depart- 
ment of  the  school,  and  prays  that  such  action  be  declared  null 
and  void  and  that  an  order  be  granted  directing  her  immediate 
reinstatement  as  first  assistant  in  charge  of  such  department. 
The  petition  therefore  brings  up  for  consideration  the  validity 
of  the  act  of  the  principal  in  deposing  the  petitioner  from  her 
position. 

The  evidence  submitted  upon  the  appeal  indicates  quite  clearly 
that  both  before  and  after  the  principal  assumed  control  of  the 
work  of  the  English  department  of  the  school  there  was  dissen- 
sion and  lack  of  harmony  between  the  principal  and  the  peti- 
tioner acting  as  the  head  of  the  department  of  English.  The 
existing  situation  in  the  school  being  recognized  by  the  board 
of  superintendents,  such  board  adopted  a  resolution  on  March 
22,  1917,  recommending  to  the  committee  on  high  schools  and 
training  schools  of  the  board  of  education  "  that  it  take  appro- 
priate action  to  effect  the  assignment  of  Lucy  B.  Allen  to  duty 
elsewhere  than  in  the  New  York  Training  School  for  Teachers, 
pending  the  occurrence  of  a  vacancy  in  her  own  rank  to  which 
she  may  be  formally  transferred.''  The  committee  on  hi^ 
schools  and  training  schools  took  under  advisement  the  recom- 
mendation of  the  board  of  superintendents  and  reported  to  the 
board  of  education,  under  date  of  March  26,  1917,  that  it  was  of 
the  opinion  that  the  assignment  of  Miss  Allen  to  duty  elsewhere 
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should  be  made,  and  submitted  for  adoption  a  resolution  in  the 
following  form: 

'^Resolved,  That  the  acting  city  superintendent  be,  and  he  ia 
hereby  authorized  to  assign  temporarily  to  a  high  school  in  the 
Borough  of  Manhattan,  preferably  the  Washington  Irving  High 
School,  Lucy  B.  AUen,  a  first  assistant  in  the  New  York  Train- 
ing School  for  Teachers,  pending  the  occurrence  of  a  vacanqr  in 
one  of  the  training  schools  to  which  she  may  be  formally  trans- 
ferred, the  assignment  being  without  detriment  as  to  rank  or 
salary,  and  that  any  provisions  of  the  by-laws  inconsistent  there- 
with be  and  they  hereby  are  suspended  for  the  purpose  of  thia 
resolution." 

Such  resolution  was  adopted  by  the  board  of  education  on 
March  28,  1917,  and  the  petitioner  appeals  from  such  resolution^ 
She  bases  her  appeal  from  this  resolution  upon  the  grounds,  first, 
that  neither  the  board  of  education  nor  the  board  of  superin- 
tendents has  the  power  to  transfer  or  assign  her  to  any  school 
other  than  a  training  school  for  teachers  in  the  boroughs  of  Man- 
hattan and  The  Bronx;  and  second,  that  a  re-assignment  of  the 
petitioner  from  the  New  York  Training  School  for  Teachers  to 
a  high  school  is  in  legal  effect  a  removal  from  her  position  to  a 
lower  position  and  may  not  l^ally  be  done  without  her  consent, 
except  after  a  trial  upon  written  charges  as  provided  by  section 
1090  of  the  New  York  Charter. 

The  appeal  therefore  brings  up  for  determination  the  validity 
of  the  resolution  transferring  the  petitioner  from  her  position 
in  the  New  York  Training  School  for  Teachers  to  a  high  school 
in  the  borough  of  Manhattan,  and  the  legality  of  the  act  of 
the  principal  in  deposing  her  from  the  position  which  she  occu- 
pied as  head  of  the  department  of  English  in  such  training  school. 

At  the  time  of  the  acts  complained  of  by  the  petitioner,  the 
provisions  of  the  Greater  New  York  Charter  relative  to  the  licen- 
sing, appointment,  transfer  and  salaries  of  teachers  in  the  pub- 
lic schools  of  the  city  of  New  York  were  in  effect.  The  determina- 
tion of  the  appeal  involves  the  application  of  various  provi- 
sions of  sections  1089,  1090,  1091  and  1093  of  the  charter,  all 
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of  which  were  repealed  by  the  so-called  City  School  Law,  chapter 
786  of  the  Laws  of  1917.  This  act  took  effect  on  June  8,  1917, 
and  the  appeal  must  therefore  be  determined  under  sections  of 
the  charter  above  referred  to. 

I 

The  license  issued  to  the  appellant,  and  under  which  she  was 
teaching  at  the  time  of  the  bringing  of  the  appeal,  was  termed  a 
first  assistant  teacher's  license  in  training  schools  and  authorized 
her  ^'  to  act  as  first  assistant  teacher  to  teach  English  in  a  train- 
ing school."  It  was  provided  in  section  1089  of  the  New  York 
Charter  that  "Except  as  city  superintendent  or  associate  city 
superintendent  or  district  superintendent,  as  director  of  a  special 
branch,  as  principal  of  or  teacher  in  a  training  school,  or  as 
principal  of  a  high  school,  no  person  shall  be  appointed  to  any 
educational  position  whose  name  does  not  appear  upon  the  proper 
eligible  list.*' 

It  was  not  required,  therefore,  in  order  that  the  appellant  be 
appointed  to  her  position  as  first  assistant  teacher  of  English 
in  the  training  school,  that  her  name  appear  upon  an  eligible 
list.  It  is  not  claimed  by  the  respondent  board  of  education  that 
her  name  was  upon  an  eligible  list  for  any  position  in  the  high 
schools  of  the  city  similar  to  that  held  by  her  in  the  training 
school.  Under  the  provision  of  the  statute  above  quoted,  a  teacher 
could  not  be  appointed  as  a  first  assistant  teacher  in  the  high 
schools  of  the  city  unless  she  possessed  a  license  qualifying  her  to 
teach  in  such  position  or  unless  her  name  appeared  upon  the 
appropriate  eligible  list. 

The  resolution  directed  her  transfer  "to  a  high  school  in  the 
borough  of  Manhattan,  preferably  the  Washington  Irving  High 
School.'*  It  was  provided  in  section  1090  of  the  Charter  that 
"  Teachers  and  principals  may  be  promoted  or  transferred  from 
one  school  to  any  other  school  within  the  city  by  the  board  of 
superintendents,  subject  to  the  approval  of  the  board  of  educa- 
tion; provided,  however,  that  a  teacher  shall  not  be  transferred 
from  a  school  in  one  borough  to  a  school  in  another  borough  with- 
out his  or  her  consent." 

This  provision  may  not  be  construed  or  applied  so  as  to  author- 
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ize  a  transfer  from  a  position  which  may  be  filled  by  appoint- 
ment otherwise  than  from  an  eligible  list  to  a  position  which  may 
only  be  filled  by.  an  appointment  from  a  duly  established  eligible 
list.  Since  appointments  to  positions  in  the  high  schools  can 
only  be  made  from  eligible  lists,  it  must  be  held  that  a  teacher 
in  a  training  school  whose  appointment  was  not  dependent  upon 
an  eligible  list  may  not  be  transferred  to  a  position  in  a  high 
school.  To  hold  othei^wise  would  permit  of  the  evasion  of  a 
plain  statutory  requirement 

It  is  suggested  that  when  the  transfer  was  authorized  there  was 
no  provision  of  law  permitting  the  transfer  of  the  appellant  to 
a  position  similar  to  that  held  by  her  in  any  other  training  school, 
for  -the  reason  that  there  was  no  other  training  school  in  the 
borough  of  Manhattan,  and  that  such  being  the  case  the  statute 
prevented  the  transfer  without  the  appellant's  consent,  which 
she  naturally  would  refuse  to  give.  The  only  way  open,  there- 
fore, to  relieve  the  situation,  which  the  respondent  allies  was 
acute  because  of  controversies  which  had  arisen  between  the  appel- 
lant and  the  principal  of  the  training  school,  was  to  authorize  her 
transfer  "without  detriment  as  to  rank  or  salary"  to  a  high 
school  in  the  borough  of  Manhattan. 

Although  the  respondent  board  of  education  may  have  been 
justified  in  its  conclusion  that  the  situation  existing  in  the  train- 
ing school  demanded  a  reorganization  of  the  teaching  staff  in  the 
English  department,  such  fact  affords  no  basis  for  a  violation  or 
an  evasion  of  the  prescribed  statutory  method  of  appointing 
teachers  to  positions  in  the  high  schools  of  the  city.  It  being 
detennined  that  the  attempted  transfer  was  in  violation  of  the 
provisions  of  the  statute  relative  to  appointments  to  positions  in 
the  high  schools,  it  is  unnecessary  to  consider  the  question  as  to 
whether  such  transfer  constituted  a  removal  of  the  appellant  from 
her  position  because  of  the  alleged  fact  that  she  was  assigned  to 
a  position  of  lower  rank  and  grade,  which  under  the  decision  of 
the  Court  of  Appeals  in  the  case  of  People  ex  rel.  Callahan  v. 
Board  of  Education,  174  N.  Y.  169,  constituted  a  removal.  It 
follows  that  the  resolution  authorizing  the  transfer  of  the  appel- 
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lant  from  her  position  as  first  assistant  teacher  of  English  in  the 
New  York  Training  School  for  Teachers  to  a  high  school  in  the 
borough  of  Manhattan  was  beyond  the  power  of  the  respondent 
board  of  education  to  enact,  and  it  must  therefore  be  set  aside. 

The  question  as  to  the  authority  of  the  principal  of  the  train- 
ing school  to  depose  the  appellant  from  her  position  as  the  head 
of  the  English  department  and  to  assume  himself  the  control  of 
such  department,  is  more  difficult  to  determine.  I  think  that 
the  facts  adduced  are  sufficient  to  indicate  that  when  the  appel- 
lant was  appointed  as  first  assistant  teacher  of  English  in  the 
training  school  it  was  intended  that  she  should  be  the  head  of  such 
department  The  only  basis  for  the  appellant's  claim  to  a  posi- 
tion as  head  of  the  English  department  is  found  in  the  report  of 
the  committee  of  the  board  of  education  on  special  and  high 
schools  made  April  3,  1901,  in  which  Miss  Allen  was  nominated 
as  first  assistant  teacher  of  English,  and  it  was  stated  therein  that 
the  position  of  first  assistant  ^^  differs  from  the  position  of  first 
assistant  as  referred  to  in  the  elementary  schools  and  high  schools  " 
in  that  it  places  her  at  the  head  of  the  department  of  English  in 
the  Training  School.  The  resolution  adopted  by  the  board  was 
only  for  the  purpose  of  appointing  the  appellant  as  first  assistant 
teacher  of  English,  and  did  not  therein  declare  that  she  was  desig- 
nated as  head  of  the  department  of  English. 

The  appellant  has  failed  to  show  any  provision  of  the  statute 
or  the  by-laws  of  the  board  which  gave  to  her  as  a  result  of  her 
appointm'ent  the  privil^e  of  continuing,  during  the  time  of  her 
occupancy  of  her  position  as  first  assistant  teacher  of  English, 
the  headship  of  the  department  of  English.  It  may  have  been 
recognized  as  the  practice  in  the  training  school  that  the  teacher 
designated  as  first  assistant  teacher  should  by  virtue  of  her  posi- 
tion be  head  of  the  department  to  which  she  was  assigned.  The 
appointment  as  first  assistant  teacher  does  not,  however,  give  to 
the  person  appointed  a  l^al  right  to  continue  in  charge  of  the 
work  of  the  department,  nor  does  it  prevent  the  exercise  of  con- 
trol over  the  department  by  the  principal  of  the  school.  The 
act  of  the  principal  in  assuming  control  of  the  department  has 
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been  recognized  and  apparently  ratified  by  the  board  of  Buperin- 
tendents  and  the  board  of  education.  In  so  doing  it  would  appear 
that  the  respondent  board  of  education  has  exercised  a  discretion 
conferred  upon  it  by  statute.  The  appellant's  request  that  she 
be  reinstated  in  her  position  as  head  of  ihe  English  department 
may  not,  therefore,  be  granted. 

The  resolution  of  the  board  of  education  from  which  the  appeal 
is  taken  must  be  set  asida 

The  appeal  is  sustained 

It  is  hereby  ordered  that  the  resolution  of  the  board  of  educa- 
tion of  the  city  of  New  York  adopted  March  28,  1917,  wherdiy 
the  acting  city  superintendent  was  authorized  to  assign  Lucy  B. 
Allen,  a  first  assistant  teacher  in  the  New  York  Training  School 
for  Teachers,  to  a  high  school  in  the  borough  of  Manhattan,  pre- 
ferably the  Washington  Irving  High  School,  be  and  the  same 
hereby  is  set  aside. 


In  the  Matter  of  the  Appeal  of  Aethub  D.  Stetson  against  the 
BoAED  OF  Education  of  the  City  of  New  York 

Case  No.  406 

(Decided  December  28,  1917V 

A  teacher  in  the  city  of  New  York  cannot  leKaUy  be  appointed  to  a  prindpal- 
■hip  of  an  order  higher  than  that  for  which  he  is  licensed. 

In  1902  the  appellant,  who  had  been  a  teacher  in  the  city  of  Brooklyn 
for  a  number  of  years  when  that  city  became  a  borough  of  the  city  of 
New  York  under  the  new  charter,  was  transferred  by  the  board  of  educa- 
tion of  the  city  of  New  York  to  the  position  of  principal  of  public  scfaool 
No.  104,  borough  of  Brooklyn,  a  school  having  less  than  twelve  daasea, 
and  began  his  service  therein  that  same  year  and  has  since  remained  in 
charge  of  the  said  school.  When  he  was  appointed  to  this  school  it  con- 
tained ten  classes.  From  time  to  time  the  number  of  clasees  has  been 
increased  and  since  1912  the  school  has  contained  upward  of  eighteen 
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classes.  The  lieoise  under  whidi  appellant  tanght  was  a  license  as  a 
"head  of  department  or  assistant  to  principal.**  The  public  schools  at 
the  time  of  his  appointment  to  school  No.  104  were  all  divided  into  five 
orders  according  to  the  number  of  classes  in  such  schools.  This  par- 
ticular school  was  in  the  fourth  order^  which  included  schools  having 
six  to  eleven  classes. 

Under  the  by-laws  of  the  board  of  education  existing  at  the  time 
of  his  appointment  to  this  school  it  was  required  that  fourth  order 
schools  should  be  placed  under  the  care  of  a  principal  "who  may  be 
required,  at  the  discretion  of  the  board  of  superintendents,  to  teach  a 
class.  Su(^  principal  shall  hold  a  head  of  department  or  a  higher 
license.*'  A  school  having  eighteen  or  more  classes  should  be  placed 
under  a  principal  holding  a  principal's  license  or  who  was,  prior  to 
January  1,  1912,  officially  recognized  as  a  principal,  and  who  should  not 
be  required  to  teach  a  class.  The  appellant  asks  herein  for  the  sum  of 
$^,950,  claimed  by  him  to  be  due  for  his  unpaid  balance  of  salary  because 
for  several  years  he  has  been  in  control  of  a  school  of  over  eighteen 
classes  but  has  failed  to  receive  the  regular  compensation  given  to  such 
principal.  Held,  that  appellant  had  been  holding  a  position  which  his 
license  did  not  entitle  him  to  fill  and  that  he  could  not  legally  be  paid 
the  salary  to  secure  which  he  brings  this  appeal.  Under  the  ciroum- 
stcmces,  also  held  that  the  appellant  should  not  be  allowed  to  continue 
in  his  present  position  but  should  be  assigned  to  a  position  for  which 
he  is  legally  qualified  under  the  license  which  he  holds.  The  board  of 
education  should  provide  for  the  appointment  of  a  legally  qualified 
principal  to  occupy  the  position  now  held  by  the  appellant.  Appeal 
dismissed. 


John  E.  O'Brien,  attorney  for  appellant 

Charles  Mclntyie,  AsBistant  Corporation  Counsel,   attorney 

for  respondent. 

* 

FiNiiBT,  Commissioner. —  The  appellant,  Arthur  D.  Stetson,  a 
teacher  in  the  puhlic  schools  of  the  city  of  New  York,  complains 
•of  the  action  of  the  hoard  of  education  of  such  city  in  refusing  to 
pay  him  his  salary  as  a  principal  of  a  puhlic  school  having  upwards 
of  eighteen  classes  under  salary  schedule  A  as  set  forth  in  the 
by-laws  of  such  hoard  of  education.  He  claims  that  he  has  been 
performing  the  duties  of  a  principal  of  such  a  public  school  during 
the  period  specified  in  his  petition,  and  that  from  January  1,  1912, 
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down  to  July  1,  1916,  he  was  entitled  under  such  schedule  to  a 
salary  at  the  rate  of  $3,500  per  annum,  and  he  asks  that  the 
respondent  board  of  education  and  its  officers,  agents  and  subor- 
dinates be  directed  to  pay  to  him  the  sum  of  $4,950,  the  unpaid 
balance  of  salary  due  and  owing  ijo  him  because  of  the  services 
performed  in  his  position  as  principal  of  Public  School  No.  104, 
borough  of  Brooklyn,  city  of  New  York. 

The  appellant  was  graduated  from  the  Potsdam  Normal  School 
on  or  about  July  1,  1879,  and  received  on  October  22,  1889,  a 
state  teacher's  license  from  the  then  State  Superintendent  of  Pub- 
lis  Instruction.  In  September,  1890,  he  was  appointed  a  teacher 
in  Public  School  No.  10  of  the  city  of  Brooklyn,  and  was  a  teacher 
in  the  public  schools  of  such  city  when  the  Greater  New  York 
Charter  took  effect.  On  March  22,  1901,  he  was  designated  by 
the  school  board  of  the  borough  of  Brooklyn  as  a  head  of  depart- 
ment and  assigned  to  Public  School  No.  23  in  such  borough.  On 
October  22,  1902,  he  was  transferred  by  the  board  of  education  of 
the  city  of  New  York  to  the  position  of  principal  of  Public  School 
No.  104,  borough  of  Brooklyn,  a  school  having  less  than  twelve 
classes,  and  was  installed  therein  as  principal  on  November  17, 
1902.  He  has  remained  in  charge  of  said  school  from  such  date 
until  the  present  time.  At  the  time  of  his  appointment  as  prin- 
cipal of  such  school  it  contained  ten  classes.  In  December,  1903, 
it  became  a  school  of  twelve  classes.  The  number  of  classes  has 
been  increased  since  that  date  from  time  to  time  so  that  on  January 
1,  1912,  and  at  all  times  since  that  date  the  school  has  contained 
upward  of  eighteen  classes. 

At  the  time  of  the  appellant's  appointment  as  principal  of 
Public  School  No.  104,  borough  of  Brooklyn,  he  was  in  jwssession 
of  a  license  known  as  a  "  head  of  department  or  assistant  to  prin- 
cipal "  license:  Under  the  by-laws  of  the  board  of  education  in 
existence  when  the  appellant  was  appointed  to  the  position  of  prin- 
cipal of  Public  School  No.  104,  it  was  provided  that  for  purposes 
of  organization  and  supervision  elementary  schools  were  divided 
into  five  orders  according  to  the  number  of  classes  in  such  schools. 
Public  School  No.  104  having  at  the  time  of  the  appointment  of 
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the  appellant  as  principal  ten  classes,  it  was  in  the  fourth  order, 
which  included  schools  having  from  six  to  eleven  classes. 

Such  by-laws  also  provided  at  that  time  that  "  Schools  of  the 
fourth  order  shall  be  placed  under  the  administration  of  a  principal 
who  may  be  required,  at  the  discretion  of  the  board  of  superin- 
tendents, to  teach  a  class.  Such  principal  shall  hold  a  head  of 
department  or  a  higher  license."  See  section  50,  By-Laws  of 
Board  of  Education,  as  amended  March  26,  1902. 

Subdivision  5  of  section  50  of  the  by-laws  was  further  amended 
on  January  25,  1905,  so  as  to  provide  that  the  teacher  in  charge 
of  a  school  of  the  fourth  order,  one  having  from  six  to  eleven 
classes,  shall  hold  an  assistant  to  principal  or  a  higher  license. 
The  head  of  department  license  was  equivalent  to  an  assistant  to 
principal  license.  It  was  also  provided  in  the  amended  by-law 
that  whenever  by  reason  of  increase  in  the  number  of  classes  in 
a  school  of  the  fourth  order  such  school  shall  become  a  school  of 
a  higher  order,  the  assignment  of  the  teacher  in  charge  of  the  school 
shall  immediately  terminate  and  such  teacher  shall  be  subject  to 
transfer  without  diminution  of  rank  or  pay  to  some  other  school 
of  the  fourth  order,  or  to  any  other  school  in  which  the  services  of 
an  assistant  to  principal  may  be  required. 

Subdivision  4  of  such  section  of  the  by-laws  was  further  amended 
on  December  27,  1911,  to  take  effect  January  1,  1912,  so  as  to 
read  as  follows :  ^^  A  school  having  eighteen  or  more  classes, 
unless  grouped  with  other  schools  as  provided  in  subdivision  2  of 
this  section,  shall  be  placed  under  the  administration  of  a  principal 
(a  person  holding  a  principal's  license  or  who  was,  prior  to  Janu- 
ary 1,  1912,  officially  recognized  as  an  elementary  school  prin- 
cipal), who  shall  not  be  required  to  teach  a  class." 

Public  School  No.  104,  to  which  the  appellant  was  assigned, 
became  a  school  of  twelve  classes  in  December,  1903,  and  there- 
fore became  a  school  of  the  third  order.  Under  the  by-law  pbove 
referred  to,  then  in  force,  the  assignment  of  the  appellant  as  prin- 
cipal of  such  school  should  thereupon  have  be^i  terminated  and 
be  should  have  been  transferred  to  some  other  position  which  his 
license  would  have  entitled  him  to  hold.     As  above  indicated,  the 
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number  of  classes  of  Public  School  No.  104  has  been  increased 
so  that  now  it  has  eighteen  classes,  but  is  still  retained  in  the 
classification  of  elementary  schools  of  the  third  order. 

Notwithstanding  the  increase  in  the  number  of  classes  and  the 
provisions  of  the  by-laws  requiring  the  appellant's  transfer,  he 
was  retained  in  his  position  as  principal  of  the  school.  There  it 
nothing  in  the  record  which  indicates  that  he  possessed  a  prin- 
cipal's license  or  any  other  certificate  which  under  the  by-laws 
of  the  board  was  sufficient  to  entitle  him  to  hold  l^ally  the  posi- 
tion as  principal  of  an  elementary  school  of  the  third  order.  It 
does  not  appear  that  his  name  was  on  an  eli^ble  list  from  which 
appointments  as  principals  of  elementary  schools  of  the  third 
order  might  be  mada  The  board  of  education  in  amending  sub- 
division 4  of  section  50  as  above  indicated,  doubtless  intended  to 
continue  persons  who  had  been  "  officially  recognized  "  prior  to 
January  1,  1912,  as  elementary  school  principals  in  their  respec- 
tive positions,  although  they  may  not  have  held  principals'  licenses. 

The  appellant  on  or  about  July  5,  1916,  presented  to  the  board 
of  education  a  written  notice  of  a  claim  in  which  he  set  forth  that 
he  was  entitled  to  a  salary  in  his  position  as  principal  of  Public 
School  Noi  104,  borough  of  Brooklyn,  under  Schedule  A  of  the 
by-laws  of  the  board  of  education,  at  the  rate  of  $3,500  per  annum, 
and  that  there  was  due  and  owing  to  him  as  arrears  of  salary  in 
his  position  as  such  principal  accrued  since  January  1,  1912,  the 
sum  of  $4,950.  The  claim  was  referred  to  the  committee  on 
by-laws  and  legislation  of  the  board  of  education  and  was  con- 
sidered by  such  committee  at  a  meeting  held  July  10,  1916.  The 
claim  was  denied  and  the  secretary  of  the  board  of  education  so 
notified  the  attorn^  for  the  appellant.  The  appeal  is  brought 
from  the  refusal  of  the  board  to  allow  such  claim. 

It  is  not,  apparently,  contended  by  the  appellant  on  this  appeal 
that  he  is  entitled  to  the  salary  of  a  principal  of  an  elementary 
school  for  services  rendered  in  such  position  prior  to  January  1, 
1912.  It  appears  from  the  allegations  contained  in  his  petition 
that  on  November  16,  1906,  he  filed  a  notice  of  a  claim  with 
the  board  of  education  for  his  salary  as  principal  of  a  school  of 


Stetson  v.  Board  of  Education  477 

Education  Department  [VoL  14] 

upwards  of  twelve  classes  from  the  time  when  such  school  became 
a  school  of  twelve  classes  in  December,  1903,  up  to  the  date  of  the 
claim.  This  claim  was  also  denied,  and  in  May,  1910,  he  instituted 
in  the  Supreme  Court  in  the  county  of  New  York  an  action  against 
the  board  of  education  of  the  city  to  recover  the  sum  of  $5,512.50, 
being  the  unpaid  balance  of  the  salary  earned  by  him  as  principal 
of  an  elementary  school  of  the  third  order.  The  appellants  suit 
was  prosecuted  and  contested  vigorously  in  the  courts.  Judgment 
was  rendered  in  his  favor  on  the  trial  in  the  Supreme  Court,  and 
such  judgment  was  reversed  in  the  Appellate  Division.  The  Court 
of  Appeals  affirmed  the  decision  of  the  Appellate  Division.  See 
Stetson  V.  Board  of  Education,  165  App.  Div.  476 ;  affd.,  218  N. 
Y.  301.  The  final  determination  was  that  the  appellant  was  not 
entitled  to  the  arrears  of  salary  claimed  by  him  because  of  services 
rendered  as  principal  of  Public  School  No.  104.  The  decision  of 
the  Court  of  Appeals,  so  far  as  the  same  is  applicable  to  the  ques- 
tion which  the  appellant  now  raises,  must  be  held  to  control  the 
determination  of  this  appeal. 

So  far  as  appears  from  the  records,  the  only  distinction  to  be 
drawn  between  the  claim  prosecuted  by  the  appellant  in  the  courts 
and  that  which  he  now  asserts,  is  that  since  January  1,  1912,  he 
has  occupied  his  position  as  principal  imder  a  by-law  of  the 
respondent  board  of  education  which  attempted  to  give  official 
recognition  to  him  as  a  principal  of  an  elementary  school  having 
eighteen  or  more  classes.  Under  the  by-laws  existing  at  the  time 
covered  by  his  claim  for  arrears  of  salary  prosecuted  by  him  in 
the  courts,  he  was  not  entitled  to  fill  the  position  of  principal  of  a 
school  of  the  third  order  because  he  did  not  have  a  principal's 
license.  The  only  question  to  be  determined  upon  this  appeal 
which  has  not  already  been  disposed  of  by  the  Court  of  Appeals  is 
as  to  whether  or  not  the  amendment  of  subdivision  4  of  section  50 
of  the  by-laws  of  the  board  legally  warrants  the  payment  to  him 
of  the  full  salary  of  a  principal  of  an  elementary  school  having 
eighteen  or  more  classes. 

It  is  provided  in  section  1089  of  the  New  York  Revised  Charter 
that  the  board  of  education  on  the  reconmiendation  of  the  board 
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of  superintendents  shall  designate  the  kinds  or  grades  of  licenses 
to  teach  which  shall  be  used  in  the  city  of  New  York,  together 
with  the  academic  and  professional  qualifications  required  for  each 
kind  or  grade  of  license.  The  section  further  provides:  "The 
board  of  examiners  shall  hold  such  examinations  as  the  city  super- 
intendent may  prescribe,  and  shall  prepare  all  necessary  eligible 
lists,  *  *  *.  AH  licenses  shall  be  issued  in  the  name  of  the 
city  superintendent  of  schools." 

The  section  provides  as  to  exemptions  that  "  Teachers  holding 
a  state  certificate  issued  by  the  state  superintendent  of  public 
instruction  since  the  year  1875,  or  holding  a  college  graduate 
certificate  issued  by  the  same  authority,  ♦  ♦  ♦  may  be 
exempted,  in  whole  or  in  part,  from  such  examination  at  the  dis- 
cretion of  the  city  superintendent" 

The  section  then  requires  the  city  superintendent  to  prepare 
lists  and  enter  thereon  the  names  of  those  to  whom  licenses  have 
been  granted,  "  including  those  exempted  from  examinations  and 
those  duly  licensed  in  the  several  boroughs  prior  to  the  date  on 
which  this  act  takes  effect."  A  separate  list  is  required  to  be 
made  for  each  grade  or  kind  of  license  for  which  the  board  of 
education  shall  by  its  by-laws  make  provision.  The  section  then 
provides  that  *'  Except  as  city  superintendent  or  associate  city 
superintendent  or  district  superintendent,  as  director  of  a  special 
branch,  as  principal  of  or  teacher  in  a  training  school  or  as  prin- 
cipal of  a  high  school,  no  person  shall  be  appointed  to  any  educa- 
tional position  whose  name  does  not  appear  upon  the  proper 
eligible  list.  No  person  shall  teach  in  any  public  school  in  the 
city  who  has  not  such  license,  except  as  herein  otherwise  provided, 
nor  shall  any  unlicensed  teacher  have  any  claim  for  salary." 

The  Court  of  Appeals  in  its  determination  of  the  case  brought 
by  the  appellant  in  the  courts  carefully  considered  this  statutory 
enactment  and  applied  it  to  the  appellant's  case.  The  court  in 
its  opinion  states  (218  N.  Y.  310) :  "  The  plaintiff  became  a 
principal  of  a  school  of  the  third  order  after  the  provisions  of  the 
charter  became  effective  The  legislature  had  then  and  by  those 
provisions  prescribed  that  the  plaintiff  could  not  be  appointed  a 
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principal  of  an  elementary  school  of  an  order  higher  than  the 
fourth  grade,  unless  he  had  (a)  passed  the  examination  entitling 
him  to  a  principal's  license,  and  thus  secured  the  right  to  the 
license  and  a  place  on  the  eligible  list,  or  (b)  been  exempted  from 
fluch  examination.  The  plaintiff  had  neither  passed  nor  been 
exempted  from  the  examination." 

The  court  thereupon  concludes  that  while  the  plaintiff  may  have 
lawfully  become  a  principal  of  a  school  of  the  fourth  order  because 
of  his  holding  a  license  entitling  him  to  occupy  such  position,  he 
was  not  on  this  account  entitled  to  occupy  the  position  as  principal 
of  a  school  of  the  third  order,  because  at  the  time  when  the  school 
of  which  he  was  principal  became  a  school  of  the  third  order  he  did 
not  possess  a  license  entitling  him  to  hold  that  position.  The 
court  states :  "  His  formal  appointment  to  a  school  of  the  third 
order  accepted  by  him  would  have  been  illegal  and  reprehensible. 
The  Board  of  Education  and  himself  would  have  violated  the 
spirit  and  language  of  the  statute  and  manifested  an  indifference 
to  its  puiposes  and  their  duties  and  responsibilities.  His  reten- 
tion as  principal  of  School  104,  after  it  was  transformed  into  a 
school  of  the  third  order,  was  equally  a  violation  of  the  spirit  and 
language  of  the  statute." 

The  Court  of  Appeals  thus  declared  unequivocally  that  the 
retention  of  the  appellant  in  his  position  as  a  member  of  an 
elementary  school  of  the  third  order  was  in  violation  of  the  statute, 
and  that  he  was  not  legally  entitled  to  hold  that  position  or  to 
receive  the  salary  for  services  rendered  therein. 

The  amendment  of  subdivision  4  of  section  50  of  the  by-laws 
of  the  board  of  education  cannot  be  construed  as  legalizing  the 
retention  of  the  appellant  in  his  position  as  principal  of  such  school 
and  as  entitling  him  to  the  salary  of  such  principal.  Notwith- 
standing the  amendment,  the  fact  still  remains  that  there  was  a 
non-compliance  with  a  plain  statutory  provision  requiring  that  a 
person  appointed  as  principal  shall  obtain  upon  examination  a 
license  authorizing  him  to  hold  the  position,  and  that  an  appoint- 
ment to  such  position  must  be  made  from  an  eligible  list  con- 
taining the  names  of  the  holders  of  such  licenses.     If  the  purpose 
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of  the  amended  by-law  was  to  legalize  the  retention  of  the  appellant 
in  his  position  and  give  to  him  the  salary  attached  thereto^  it  must 
be  held  to  be  to  this  extent  invalid  because  in  conflict  with  the 
statutory  requirement  of  examination  and  appointment  from 
eligible  lists.  The  board  of  education  may  not  by  rule  limit  or 
modify  the  application  and  effect  of  such  statutory  requirement. 

The  conclusion  therefore  must  be  that  if  the  appellant  was  not 
entitled  to  hold  the  position  which  he  did  as  principal  of  Public 
School  No.  104  and  to  receive  the  salary  paid  to  such  principal 
according  to  the  schedule  of  salaries  prescribed  in  the  by-laws  of 
the  board  of  education,  from  the  time  when  such  school  became  a 
school  of  the  third  order,  he  is  not  now  entitled  to  hold  such  posi- 
tion and  to  receive  the  salary  attached  thereto  as  a  result  of  the 
amended  by-law  which  took  effect  on  January  1, 1912.  The  deter- 
mination of  the  Court  of  Appeals  as  to  the  legality  of  his  retention 
in  such  position  prior  to  the  time  when  the  suit  was  brought  must 
control  the  determination  of  this  case. 

The  appellant  raises  the  question  upon  this  appeal  that  the 
possession  by  him  of  a  state  teacher's  license  gives  him  a  l^al  right 
to  hold  the  position  as  principal  of  Public  School  No.  104.  The 
Court  of  Appeals  also  considered  this  phase  of  the  controversy,  and 
in  so  doing  quotes  with  approval  the  language  of  the  Commissioner 
of  Education  in  the  case  of  Matter  of  Opperman  against  the  Board 
of  Education  of  the  City  of  New  York.  In  the  case  referred  to 
it  was  contended  that  the  holder  of  a  State  teacher's  certificate 
was,  notwithstanding  the  provisions  of  section  1089  of  the  Bevised 
New  York  Charter,  entitled  to  hold  any  position  in  the  public 
schools  in  the  city  of  New  York.  It  was  held  in  that  case  that  it 
was  competent  for  the  board  of  education  to  impose  upon  the 
holder  of  a  State  teacher's  certificate  ^^  additional  academic  and 
professional  qualifications  as  a  preliminary  requirement  for 
appointment  as  principal  of  an  elementary  school  in  the  city  of 
New  York."  The  charter  authorizes  the  city  superintendent  of 
schools  to  exempt  in  his  discretion  the  holder  of  a  State  teacher's 
certificate  from  examinations  for  teachers'  licenses.  Unless  the 
holder  of  such  a  certificate  has  been  exempted,  such  certificate 
gives  him  no  special  right  to  appointment  without  further  examin- 
ation to  any  position  in  the  public  schools  of  the  city. 
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The  appellant  has  repeatedly  taken  the  examination  for  a  prin- 
cipal's license  and  each  time  has  failed  in  passing  the  same.  He 
has  never  been  exempted  from  such  examination  and  his  name  has 
never  appeared  upon  an  eligible  list  from  which  an  appointment 
as  principal  of  an  elementary  school  of  the  third  order  may  be 
made.  It  has  been  judicially  determined  that  his  retention  in  his 
position  as  principal  of  a  school  of  the  third  order  was  in  violation 
of  a  statutory  requirement,  and  since  such  determination  the  board 
of  education  has  taken  no  valid  action  legalizing  his  retention  in 
such  position.  Since  the  appellant's  retention  in  his  position  was 
illegal  because  in  violation  of  the  statute,  and  in  consequence 
thereof  the  attempted  ratification  of  such  retention  was  invalid, 
the  appellant  has  no  legal  claim  against  the  respondent  board  of 
education  for  arrears  of  salary  and  his  appeal  must  therefore  be 
dismissed. 

The  practice  of  permitting  teachers  to  remain  in  positions  which 
the  licenses  held  by  them  do  not  entitle  them  to  hold,  being  in 
violation  of  statute,  is  not  justifiable  and  must  be  condemned. 
Both  the  statute  and  proper  educational  policy  recognize  the 
necessity  of  certain  prescribed  qualifications  for  persons  employed 
as  teachers  in  the  public  schools  of  the  city  of  New  York,  and  of 
applying  such  qualifications  uniformly  to  teachers  engaged  in  the 
performance  of  similar  duties.  There  can  be  no  justification  for 
a  departure  from  this  rule  unless  unavoidable  because  of  a  tem- 
porary emergency.  Teachers  holding  positions  which  their 
licenses  do  not  entitle  them  to  fill  may  not  be  paid  the  salaries 
attached  to  such  positions.  They  should  not  be  required  or 
requested  to  fill  positions  when  they  are  not  entitled  to  the  com- 
pensation to  be  paid  therefor. 

The  appellant  should  not,  therefore,  be  continued  in  the  posi- 
tion whixjh  he  now  occupies,  but  should  be  assigned  to  a  position 
for  which  he  is  legally  qualified  under  the  license  which  he  holds. 
The  respondent  board  of  education  should  provide  for  the  appoint- 
ment of  a  legally  qualified  principal  to  occupy  the  position  now 
held  by  the  appellant.  ' 

The  appeal  is  dismissed. 
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It  is  hereby  ordered  that  the  board  of  education  of  the  city  of 
New  York  be  and  they  hereby  are  directed  to  transfer  or  assign 
Arthur  D.  Stetson  to  a  position  on  the  teaching  staff  of  such  city 
which  he  is  qualified  legally  to  hold  under  his  teacher's  license,  and 
that  the  position  of  principal  of  Public  School  No.  104,  borough  of 
Brooklyn,  city  of  New  York,  be  filled  by  a  teacher  holding  a  prin- 
cipal's license  as  required  by  the  by-laws  of  such  board  of  educa- 
tion. 


In  the  Matter  of  the  Appeals  of  Certain  Trustees  from  an  Order 
Made  by  Claude  D.  Cabtbb,  District  Superintendent  of 
Schools  of  the  Third  Supervisory  District  of  Cortland  County, 
Dated  April  27,  1917,  Dissolving  School  Districts  Nos.  3,  5,  6 
and  8,  Town  of  Freetown  in  Said  County  and  Annexing  the 
Territory  Thereof  to  School  District  No,  1  of  Such  Town 

Case  No.  409 

(Decided  January  11,  1918) 

Authority  of  town  boards  of  education  and  the  electors  of  towns  interested 
in  the  matter  of  dissolving  districts  and  annexing  territory  thereof. 

On  the  27th  of  April,  1917,  Claude  D.  Carter,  district  superintendent 
of  schools  of  the  third  supervisory  district  of  Cortland  county,  executed 
four  separate  orders  dissolving  respectively  districts  Nos.  3,  5,  6  and  8  of 
the  town  of  Freetown  in  such  county  and  annexing  their  territory  to 
school  district  No.  1  of  such  town.  The  appeals  are  from  the  said  orders. 
The  four  appeals,  while  distinct,  are  based  upon  the  same  situation  and 
have  been  disposed  of  by  one  decision.  The  district  superintendent  in 
making  the  orders  in  question  had  in  mind  the  construction  of  a  central 
school  at  the  hamlet  known  as  Freetown  Comers  for  the  accommodation 
of  the  children  of  the  districts.  The  erection  and  maintenance  of  such 
a  school  would  provide  obviously  more  valuable  school  opportunities  than 
are  now  afforded  by  the  small  and  inadequate  schools  maintained  in  the 
several  districts.  Under  section  330  of  the  Township  School  Law,  which 
is  chapter  328  of  the  Laws  of  1917,  no  order  consolidating  two  or  morp 
school  districts  shall  be  effective  until  such  order  is  approved  by  a 
majority  vote  of  the  town  board  of  education  of  the  town  or  towns  in 
which  such  districts  are  located,  and  thereafter  approved  by  a  majority 
vote  of  the  qualified  electors  of  each  district  present  and  voting  at  a 
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meeting  of  the  districts  consolidated  by  said  order.  The  orders  herein 
were  not  pot  tiirongh  this  course  and  should  therefore  be  Mt  aside. 
Appeals  sustained. 

William  D.  Tuttle,  attorney  for.  appdlantBi 
Claude  D.  Carter,  respondent  in  person. 

FiNUBY,  Commissioner. —  Claude  D.  Carter,  district  superin- 
tendent of  schools  of  the  third  supervisory  district  of  Cortland 
county,  executed  four  separate  and  distinct  orders  dated  April  27, 
1917,  dissolving  districts  Nos.  3,  5,  6,  and  8  of  the  town  of  Free- 
town in  such  county,  and  annexing  the  territory  thereof  to  sdiool 
district  No.  1  of  such  town.  Richard  Phalen,  former  trustee  of 
school  district  No.  3,  Irving  D.  McCumber,  former  trustee  of  dis- 
trict No.  6,  A.  A.  Griffin,  former  trustee  of  district  No.  6,  and 
A.  A.  Wavle,  a  resident  and  taxpayer  in  district  No.  8,  have 
brought  four  separate  appeals  from  such  orders,  in  which  they  ask 
that  they  be  set  aside  and  declared  null  and  void.  All  of  these 
appeals  bring  up  for  consideration  substantially  the  same  ques- 
tions and  therefore  they  should  be  disposed  of  by  one  decision. 

It  appears  that  prior  to  the  execution  of  the  orders  the  district 
superintendent  called  a  special  school  meeting  of  the  qualified 
electors  of  the  district  for  the  purpose  of  considering  the  proposi- 
tion of  consolidating  school  districts  Nos.  1,  3,  6,  6  and  8.  The 
meeting  was  held  on  April  26,  1917,  and  was  attended  by  a  con- 
siderable portion  of  the  qualified  electors  of  the  districts.  The 
meeting  adjourned  without  voting  upon  the  question.  The  ap- 
pellants contend  that  a  majority  of  the  electors  present  were 
opposed  to  the  consolidation.  Because  of  the  failure  to  vote  upon 
the  proposition  there  is  no  way  to  definitely  ascertain  the  will  of 
the  electors  of  the  districts  as  to  the  proposed  consolidation.  It 
may  be  assumed,  however,  that  since  there  was  a  failure  to  obtain 
an  expression  of  the  will  of  the  electors  present  at  the  meeting  n 
majority  was  opposed  to  such  consolidation. 

The  district  superintendent  had  in  mind  the  construction  of 
a  central  school  at  the  hamlet  known  as  Freetown  Comers  for  the 
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accommodation  of  the  children  of  all  the  districts.  It  appears 
from  the  answer  of  the  district  superintendent  and  from  records  of 
this  Department  and  inspections  made  by  officers  of  the  Depart- 
ment that  many  if  not  all  of  the  school  buildings  in  the  districts 
must  be  either  rebuilt  or  extensively  repaired  within  a  short  period 
of  time  to  provide  suitable  and  adequate  school  facilities  for  the 
children  of  the  districts.  It  is  probable  also  that  a  new  school 
building  centrally  located  as  proposed  would  be  reasonably  aocee- 
sible  to  the  children  of  all  the  districts  and  that  they  could  attend 
such  school  without  great  hardship.  If  such  a  school  were  erected 
and  maintained  it  would  provide  obviously  more  valuable  school 
opportunities  than  are  now  afforded  by  the  small  and  inadequate 
schools  now  maintained  in  the  districts. 

The  Township  School  Law,  being  chapter  328  of  the  Laws  of 
1917,  went  into  effect  May  2,  1917,  only  a  few  days  subsequent 
to  the  execution  of  the  orders  of  consolidation.  Under  section  380 
of  such  law,  existing  school  districts  were  continued  and  it  was 
provided  that  "  No  order  consolidating  two  or  more  school  districts 
shall  be  effective  until  such  order  is  approved  by  a  majority  vote 
of  the  town  board  of  education  of  the  town  or  towns  in  which  such 
districts  are  located,  and  thereafter  approved  by  a  majority  vote 
of  the  qualified  electors  of  each  district  present  and  voting  at  a 
meeting  of  the  districts  consolidated  by  said  order." 

The  town  board  of  education,  having  control  over  all  of  the 
schools  of  the  town,  took  office  August  1,  1917.  Such  board  has 
the  power  to  designate  a  new  site  for  a  school-house  and  to  con- 
struct and  equip  new  school  buildings  for  the  proper  accommoda- 
tion of  the  school  children  of  the  town.  Education  Law,  §§  343, 
344,  as  added  by  Laws  of  1917,  chap.  328.  If  the  amount  to  be 
expended  for  the  proposed  improvement  exceeds  in  the  aggregate 
one-half  of  one  per  centum  of  the  assessed  valuation  of  the  town, 
or  is  in  excess  of  $5,000,  the  law  requires  the  submission  of  a 
proposition  for  such  purpose  to  the  vote  of  a  school  meeting  of  the 
town. 

It  follows  that  under  the  Township  School  Law,  which  now 
controls  the  schools  in  the  dissolved  districts,  the  entire  question 
of  abandoning  the  existing  schools  in  such  districts  and  of  erect-j 
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ing  and  maintaining  a  central  ecliool  in  place  thereof  must  be  deter- 
mined by  the  town  board  of  the  town  of  Freetown  and  by  the 
qualified  electors  of  the  town  voting  at  a  school  meeting  duly  called 
for  the  purpose. 

While  the  district  superintendent  was  authorized  prior  to  the 
taking  effect  of  the  Township  School  Law  to  dissolve  the  districts 
in  question  and  annex  the  territory  thereof  to  school  district  No. 
1  of  such  town,  and  the  conditions  upon  which  the  orders  were 
based  may  have  been  such  as  to  justify  their  execution,  it  seems 
resonable  to  permit  the  town  board  of  education  and  the  qualified 
electors  of  the  districts  affected  to  determine  in  the  manne]^  pro- 
vided by  the  Township  School  Law  what  districts  are  to  be  con- 
solidated, where  the  proposed  central  school  is  to  be  located,  and 
the  amount  that  shall  be  expended  for  the  erection  and  equipment 
of  such  school.  The  orders  appealed  from  should  therefore  be  set 
aside. 

The  appeals  are  sustained. 

It  is  hereby  ordered  that  the  orders  of  Claude  D.  Carter,  di^ 
trict  superintendent  of  schools  of  the  third  supervisory  district 
of  Cortland  county,  executed  April  27,  1917,  dissolving  school 
districts  Nos.  3,  5,  6,  and  8,  town  of  Freetown,  Cortland  county, 
and  annexing  the  territory  thereof  to  school  district  No.  1  of  such 
town,  be  and  the  same  hereby  are  set  aside  and  declared  null  and 
void. 


In  the  Matter  of  the  Appeal  of  Coba  A.  Cabpentbb  from  the 
Determination  of  the  State  Teachers'  Ketirement  Fund  Board 
upon  Her  Application  for  Retirement 

Case  No.  411 

(Decided  January  11,  1918) 

A  school  board  liat  a  certain  amotint  of  discretion  in  granting  or  withholding 
retirement  as  a  privilege  to  a  teacher. 

The  State  Teachers'  Retirement  Fund  for  public  school  teachers  was 
established  by  chapter  440  of  the  Laws  of  1911  and  went  into  effect 
August  1,  1911.    The  appellant  herein,  Cora  A.  Carpenteri  had  retired 
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u  a  Bchool  teacher  in  the  city  of  New  York  three  or  four  years  before 
the  enactment  of  the  law  in  question.  After  the  enactment  the  appellant 
returned  to  the  Bchoola  as  a  teacher^  and  attempted  to  resume  her  work. 
After  remaining  nine  weeks  she  again  reUnquiehed  her  position.  In 
December,  1912,  she  made  application  for  retirement  but  such  applica- 
tion was  rejected  and  it  is  upon  the  refusal  of  the  board  to  grant  her 
application  that  this  appeal  is  brought. 

The  general  policy  adopted  by  the  board  in  regard  to  retirement  was 
to  require  evidence  of  permanent  employment  for  the  fixed  period  of  at 
least  one  year  to  render  an  applicant  eligible  for  retirement.  Held, 
that  it  was  within  the  power  of  the  board  to  adopt  such  a  policy  and  the 
statute  confers  no  positive  right  to  retirement  upon  mere  proof  of  service 
for  the  required  period  of  time.  It  is  a  privilege  to  be  granted  or  with- 
held by  the  board  upon  a  proper  showing.  Within  a  reasonable  discre- 
tion the  applicant  has  no  remedy  from  the  action  of  the  board.  The 
action  of  the  board  in  denying  appeHant's  request  for  retirement  con- 
firmed.   Appeal  dismissed. 

*  William  D.  Tuttle,  attorney  for  appellant. 

FiNMiY,  Commissioner. —  The  appellant,  Cora  A.  Carpenter, 
who  has  been  a  teacher  in  the  public  schools  of  the  State  of  'New 
York,  appeals  from  the  action  of  the  State  Teachers'  Eetirement 
Fund  Board  in  denying  her  application  for  retirement  and  the  pay- 
ment of  an  annuity  under  the  provisions  of  section  1109  of  article 
4:8-b  of  the  Education  Law,  as  inserted  by  chapter  449  of  the  Laws 
of  1911  and  amended  by  chapter  44  of  the  Laws  of  1914. 

The  State  teachers'  retirement  fund  for  public  school  teachers 
was  established  by  chapter  449  of  the  Laws  of  1911,  above  referred 
to,  which  went  into  effect  August  1,  1911.  At  the  time  this  act 
took  effect  and  for  a  considerable  period  prior  thereto,  the  appel- 
lant was  not  employed  as  a  teacher  in  the  public  schools  of  the 
state.  The  records  of  the  board  show  that  the  appellant  ceased 
teaching  some  four  years  or  more  prior  to  the  taking  effect  of  such 
act.  The  counsel  for  the  appellant  admits  that  she  was  compelled 
to  retire  from  her  position  as  a  teacher  in  1907  because  of  ill 
health.  In  N'ovember,  1911,  the  appellant  accepted  a  position  as 
teacher  and  attempted  to  resume  services  as  such.  She  was  com- 
pelled after  a  period  of  about  nine  weeks  to  relinquish  her  position. 
Subsoquently,  in  December,  1912,  she  applied  to  the  board  for 
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retirement.  In  her  application  she  stated  that  she  was  fifty-two 
years  of  age  at  the  time  and  had  completed  twenty-four  and  one- 
half  years'  service  as  a  teacher.  The  application  was  rejected  on 
April  26, 1918.  At  the  request  of  the  appellant,  the  board  reviewed 
such  rejection  on  July  24,  1913,  and  again  on  October  25,  1913. 
The  attorney  for  the  appellant  renewed  the  request  for  review  on 
April  27,  1917,  and  upon  the  refusal  of  the  board  to  grant  the 
application  this  appeal  is  brought. 

The  board  in  passing  upon  the  final  request  for  review  stated  in 
writing  to  the  attorney  for  the  appellant,  as  a  reason  for  denying 
the  application,  as  follows:  "Miss  Carpenter  ceased  teaching 
four  or  more  years  prior  to  the  time  the  law  took  effect,  August  1, 
1911,  and  has  taught  but  nine  weeks  since.  When  the  law  first 
became  effective  and  upon  the  advice  of  the  State  Education 
Department,  the  board  adopted  the  following  policy  in  its  adminis- 
tration of  the  law :  Teachers  who  had  ceased  service  prior  to  the 
time  the  law  took  effect  and  returned  to  the  work  after  the  law 
became  effective  should  render  such  service  for  at  least  one  year  in 
order  to  be  eligible  for  consideration  relative  4©  retirement." 

The  only  question  for  determination  upon  this  appeal  is  whether 
the  board  was  legally  authorized  to  deny  the  application  for 
retirement  upon  the  grounds  stated,  and  whether  or  not  such  denial 
was  a  fair  exercise  of  the  discretionary  powers  of  the  board. 

The  privileges  conferred  by  the  statute  are  extended  to  teach- 
ers employed  in  the  public  schools  for  the  time  specified  therein. 
If  a  teacher  had  retired  prior  to  the  taking  effect  of  the  law  and 
was  not  subsequently  employed,  she  is  not  entitled  to  retirement 
and  an  annuity  under  its  provisions.  The  statute  was  enacted  for 
the  benefit  of  teachers  actually  employed  in  the  public  schools  at 
the  time  of  its  enactment,  or  who  being  temporarily  out  of  the 
service  prior  to  that  time  were  subsequently  employed  in  good 
faith,  with  the  purpose  of  continuing  permanently  in  the  service. 
The  Teachers*  Retirement  Fund  Board  at  the  outset  found  diffi- 
culty in  administering  the  law  in  cases  where  teachers  had  retired 
permanently  prior  to  its  enactment,  who  would  have  been  entitled 
to  the  privileges  thereunder  if  they  had  continued  in  their  employ- 
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meut  Cases  were  frequent  where  applicants  who  had  not  been 
employed  at  the  time  of  its  enactment  sought  to  obtain  privileges 
thereunder  by  obtaining  merely  nominal  or  temporary  employment 
under  teachers'  contracts  for  the  obvious  purpose  of  coming  within 
the  provisions  of  the  law.  The  board  adopted  the  policy  of  requir- 
ing evidence  of  permanent  employment  for  the  fixed  period  of  at 
least  one  year  to  render  an  applicant  eligible  for  retirement 

There  is  no  statutory  limitation  upon  the  power  of  the  board  to 
adopt  such  a  policy.  Subdivision  8  of  section  1109  of  the  law  pro- 
vides for  the  written  request  for  retirement  by  a  teacher  and 
imposes  upon  the  board  the  duty  to  pass  upon  such  requests.  It 
provides  that  "  The  board  shall  pass  upon  all  requests  for  retire- 
ment, and  shall  determine  whether  such  requests  shall  be  granted." 
This  language  confers  upon  the  board  discretionary  power  to  con- 
sider the  evidence  submitted  and  the  conditions  under  which  the 
request  is  made,  and  in  its  discretion  determine  whether  retirement 
is  warranted.  The  statute  confers  no  positive  right  to  retirement 
upon  mere  proof  of  service  for  the  required  period  of  time.  Eetire- 
ment  is  a  privilege  to  be  granted  or  withheld  by  the  board  upon  a 
proper  showing.  If  the  board  has  exercised  reasonably  and  fairly 
the  discretionary  power  conferred  upon  it,  the  applicant  has  no 
remedy. 

The  evidence  in  the  case  as  presented  to  the  board,  and  which 
is  before  me,  shows  that  the  appellant  after  teaching  twenty- 
four  and  one-half  years  retired  from  the  service  because  of  physi- 
cal incapacity  rendering  it  impossible  for  her  to  perform  her 
duties  as  teacher.  The  physical  condition  of  the  appellant  was 
such  as  to  incapacitate  her  permanently  as  a  teacher.  She  was  out 
of  the  service  because  of  such  retirement  for  more  than  four  years. 
It  may  be  assumed  fairly,  without  injustice  to  her,  that  she  would 
not  have  sought  re-employment  if  the  Eetirement  Fund  Law  had 
not  been  passed.  It  is  conceded  that  after  continuing  in  her  posi- 
tion for  a  period  of  not  more  than  nine  weeks  she  was  compelled  to 
relinquish  it  for  the  same  reason  which  caused  her  original 
retirement. 

These  facts  justify  the  action  taken  by  the  board.    The  loss  to 
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the  appellant  because  of  the  denial  of  her  request  for  retirement 
may  be  great,  and  she  is  doubtless  entitled  to  sympathy,  but  it  is 
clear  that  the  board  could  not  have  granted  her  request  without 
recognizing  and  confirming  the  practice  upon  the  part  of  any 
teacher  who  had  retired  permanently  from  the  service  prior  to  the 
enactment  of  the  law  of  obtaining  only  nominal  and  temporary 
employment  for  the  sole  purpose  of  obtaining  the  payment  of  an 
annuity  from  the  retirement  fund.  Such  a  practice  would 
have  resulted  in  serious  depletion  of  the  fund  and  defeated  its 
fundamental  object. 

The  action  of  the  board  in  denying  the  appellant's  request  for 
retirement  must  be  confirmed  and  the  appeal  dismissed. 


In  the  Matter  of  the  Appeal  of  Frances  Bowbn  from  a  Deter- 
mination of  the  State  Teachers'  Retirement  Fund  Board 
Bejecting  Her  Application  for  Retirement 

Case  No.  412 

(Decided  January  11,  1918) 

Where  physical  disability  is  the  basis  for  asking  for  retirement  sneh  dis- 
ability must  be  clearly  shown. 

On  April  13,  1916,  Frances  Bowen,  the  appellant  herein,  a  qualified 
teacher  in  the  public  schools  of  the  State,  applied  to  the  State  Teachers' 
Retirement  Fund  Board  for  retirement.  The  board  denied  her  application 
and  this  appeal  is  brought  from  such  denial.  The  appellant  at  the  time 
of  making  her  application  was  forty-one  years  of  age  and  had  been  a 
teacher  for  some  seventeen  years.  The  appeal  papers  were  not  filed  with 
the  Department  until  February  5,  1917.  As  to  her  condition  at  the  time  of 
such  application  appellant  referred  to  two  physicians,  one  of  whom,  how- 
ever, failed  to  submit  any  evidence  as  to  her  physical  condition,  and  the 
other  stated  that  in  his  opinion  she  had  chronic  Bright's  disease,  but 
he  **  waa  not  sure  about  that,"  and  further  stated  that  he  was  quite  sure 
that  appeUant  would  never  be  able  to  return  to  teaching.  Held,  that 
under  these  circumstances  the  board  were  within  their  discretion  in 
denying  the  application  and  that  their  action  should  not  be  disturbed. 
Appeal  dismissed. 

John  A.  Bowen,  attorney  for  appellant 
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FiNLKY,  Commissioner. —  The  appellant,  Frances  Bowen,  was 
a  qualified  teacher  in  the  public  schools  of  the  State.  She  applied 
to  the  State  Teachers'  Betirement  Fimd  Board  for  retirement  on 
April  18,  1»16.  The  board  at  its  meeting  on  July  28,  1918, 
denied  the  application.    The  appeal  is  brought  from  such  deniaL 

At  the  time  of  making  her  application  she  was  forty-one  years 
of  age  and  had  been  in  service  as  a  teacher  for  a  period  of  seven- 
teen years.  The  papers  on  appeal  were  not  filed  in  this  office  until 
February  6,  1917.  The  appellant  does  not  show  by  affidavit  of 
physicians  that  she  was  at  the  time  of  the  application  incapacitated 
for  further  service  as  a  teacher.  The  board  before  passing  upon 
the  application  communicated  with  the  physicians  referred  to  by 
the  appellant.  One  of  such  physicians  did  not  submit  any  evi- 
dence of  her  physical  condition.  Another  one  stated  that  in  his 
opinion  the  appellant  was  afflicted  with  chronic  Bright's  disease 
but  that  he  "  was  not  sure  about  that,"  and  further  stated  that  he 
was  "  quite  sure"  that  the  appellant  would  never  be  able  to  return 
to  teaching. 

The  board  considered  the  evidence  of  physical  disability  as  not 
sufficient  to  warrant  retirement,  and  in  so  doing  they  appear  to 
have  exercised  a  fair  and  reasonable  discretion.  Their  determina- 
tion as  to  the  physical  condition  of  the  appellant  and  as  to  the 
granting  of  her  request  for  retirement  should  not  be  disturbed. 

The  appeal  is  dismissed* 


ATTORNEY-GENERAL 


In  the  Matter  of  Construing  Section  205  of  Aetiolb  IX  of  the 
Tax  Law  Belative  to  Bonds  Held  by  a  Public  Service  Water 
Corporation  upon  Which  Corporation  Taxes  Have  Been  Paid 
but  upon  Which  no  Investment  Taxes  Have  Been  Paid,  as  Pro- 
vided by  Article  XV  of  Such  Statute ;  also  as  to  Whether  Such 
Bonds  Are  Exempt  from  the  Penalty  Imposed  by  Section  836 
of  Article  XV  of  the  Tax  Law 

(Opinion  dated  Kovember  12,  1917) 

Natan  and  extent  of  taxes  paid  under  Corporation  Tax  Act  and  of  the  exemp- 
tion from  the  penalty  imposed  by  section  336  of  article  XV. 

Article  IX  of  the  Tax  Law  provides  that  every  stock  corporation  is 
required  to  pay  a  franchise  tax  upon  its  capital  stock  for  the  privilege 
of  doing  business  in  this  State,  and  reports  are  required  to  be  made  by 
such  corporations  to  the  State  Board  of  Tax  Commissioners.  A  tax  is 
imposed  upon  such  corporations  upon  the  amounts  thus  reported,  and 
the  property  reported  includes  all  property  which  the  corporation  holds 
invested  in  the  stocks  or  bonds  of  other  corporations,  and  are  taken  into 
consideration  in  the  levying  of  the  taxes.  Held,  that  the  taxes  imposed 
xmder  the  Corporation  Tax  Act  are  all  State  taxes  and  are  all  paid  into 
the  State  treasury,  and  no  more  reason  exists  for  subjecting  the  bonds 
held  by  a  public  service  corporation  as  part  of  its  assets,  and  upon  which 
the  taxes  have  been  paid  under  article  IX  for  State  purposes,  than  there 
is  for  subjecting  the  owner  of  a  bond  upon  which  the  investment  tax 
has  been  paid  to  the  penalty  provided  in  section  336  of  article  XV  of 
the  Tax  Law,  and  that  such  bonds  upon  which  corporation  taxes  have 
been  paid  remain  exempt,  as  provided  by  section  205  of  article  IX  from 
further  taxation  for  State  purposes,  and  are  not  subject  to  local  assess- 
ment without  deduction  for  debts  as  provided  by  section  336  of  article 
XV  of  the  Tax  Law  if  the  owner  fails  to  pay  the  additional  tax  as 
therein  provided. 

Hon.  Eugene  M.  TraviB,  the  State  Comptroller,  submitted  an 
inqniij^  together  with  a  request  for  an  opinion  thereon,  as  follows : 

'^  Is  a  corporation,  which  has  paid  its  corporation  taxes  as  pro- 
vided by  article  IX  of  the  Tax  Law,  but  has  not  paid  any  taxes 
under  article  XV  (Laws  of  1917,  chap.  700)^  subject  to  assess- 
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ment  upon  the  fair  market  value  of  bonds  held  by  it  without 
deduction  for  just  debts  bb  Bpecified  by  section  336  of 
article  XV  ? " 

Lewis,  Attorney-General. —  It  is  provided  by  article  IX  of 
the  Tax  Law  that  every  stock  corporation  is  required  to  pay  a 
franchise  tax  upon  its  capital  stock  for  the  privilege  of  doing 
business  in  this  State,  and  provision  is  made  in  such  article  for 
reports  to  be  made  by  such  corporations  which  are  sent  to  the 
State  Board  of  Tax  Commissioners,  and  upon  such  reports  a 
tax  is  imposed  upon  such  corporation.  The  reports  include  all 
property  held  by  the  corporation  invested  in  the  stocks  or  bonds 
of  another  corporation,  and  are  taken  into  consideration  in  the 
levying  of  the  taxes. 

In  People  ex  rel.  Tetragon  Co.  v.  Sohmer,  162  App.  Div.  at 
page  437,  the  court  said :  "  The  value  of  the  capita  stock  is  the 
value  of  the  property  of  the  corporation  without  regard  to  the 
amount  of  the  capital  stock.  The  term  *  capital  stock '  means  not 
share  stock,  but  the  property  of  the  corporation.  Capital  stock 
and  capital  are  practically  the  equivalent  of  each  other  when  con- 
sidered as  a  basis  for  a  franchise  tax." 

The  bonds  of  a  public  service  water  corporation  held  by  a  stock 
corporation  are  therefore  treated  as  assets  and  property  of  such 
corporation  and  are  taxed  under  article  IX.  The  taxes  so  paid 
are  paid  into  the  State  treasury  for  State  purposes  and  when  once 
paid,  the  personal  property  of  the  corporation  is  exempted  from 
assessment  and  taxation  for  all  State  purposes,  by  the  provisions 
of  section  205  of  such  act. 

That  portion  of  section  205  of  article  IX  which  applies  to  the 
question  under  consideration,  reads  as  follows : 

"  §  205.  Exemption  from  other  state  taxes.  The  personal 
property  of  every  corporation,  company,  association  or  partner- 
ship, taxable  under  this  article,  other  than  for  an  organization  tax, 
shall  be  exempt  from  assessment  and  taxation  upon  its  personal 
property  for  state  purposes,  if  all  taxes  due  and  payable  under  this 
article  have  been  paid  thereby." 
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Assuming  that  the  investments  owned  by  a  corporation,  consist- 
ing of  the  bonds  or  stock  of  some  other  corporation,  have  been 
included  in  and  made  a  part  of  its  assets  for  the  purpose  of  laying 
the  corporation  taxes  as  provided  by  article  IX,  such  bonds  become 
and  remain  exempt  for  all  State  purposes  so  long  as  ihey  are  held 
by  such  corporation  and  enter  into  its  annual  reports  rendered  by 
the  corporation  for  the  purpose  of  computing  the  taxes  from  year 
to  year.  The  question  arises  whether  if  such  a  corporation  fails 
to  pay  the  investment  tax  on  such  bonds  under  article  XV,  it  is 
subject  to  assessment  upon  the  fair  market  value  of  such  bonds 
without  deduction  for  just  debts  as  specified  by  section  336  of 
such  last  mentioned  article. 

The  provisions  of  section  336  of  article  XV  are  in  the  nature 
of  a  penalty,  imposed  upon  the  owner  of  an  investment  upon  which 
the  taxes  provided  for  in  such  article  are  not  paid,  but  I  do  not 
think  it  was  intended  to  cover  bonds  or  other  investments  held  by 
a  corporation  upon  which  it  has  paid  a  tax  as  provided  by  another 
act. 

Much  depends  upon  what  the  Legislature  intended  by  the 
words  in  section  336  of  article  XV,  which  reads  as  follows: 

"  §  336.  No  deduction  of  debts  against  taxable  investment. 
The  owner  of  any  investment,  on  which  the  tsix  provided  for  in 
this  article  has  not  been  paid,  shall  be  assessed  upon  such  invest- 
ment in  the  taxing  district  in  which  he  resides,  upon  the  fair 
market  value  of  such  investment  and  no  deduction  for  the  just 
debts  owing  by  him  shall  be  allowed  against  the  assessed  value  of 
such  investment,  as  provided  in  section  six  of  this  chapter,  or 
elsewhere  in  this  chapter  or  in  any  other  law  of  this  state. 

The  taxes  imposed  by  article  XV  are  purely  "  State  taxes,"  and 
if  the  owner  of  bonds  who  has  paid  a  tax  upon  the  same  as  pro- 
vided by  article  IX  of  the  Tax  Law  is  required  to  pay  another 
State  tax  in  order  to  avoid  the  penalty  of  local  assessment  without 
deduction  for  debts,  it  would  amount  to  double  taxation  upon 
that  class  of  property,  which  I  do  not  think  the  Legislature 
intended  to  impose.    It  is  apparent  that  the  Legislature  intended 
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to  reach  a  large  class  of  intangible  personal  property  which  was 
escaping  tsixation  prior  to  the  passage  of  the  first  "  secured  debts 
taxation  act    I  do  not  think  it  intended  to  require  any  class  of 
bondholders  to  pay  an  additional  or  double  State  tax  in  order  to 
secure  exemption  from  the  penalty  above  referred  to. 

Public  service  corporation  bonds  are  held  in  large  quantities  by 
individuals  and  copartnerships,  which  would  not  be  subject  to  a 
corporation  tax,  and  would  be  clearly  taxable  under  article  XV. 
It  is  evident  that  bonds  so  held  were  some  of  the  property  which 
the  L^slature  intended  to  reach  by  the  enactment  of  article  XV. 

The  taxes  imposed  under  the  Corporation  Tax  Act  are  all 
State  taxes  and  are  all  paid  into  the  State  treasury,  and  no  more 
reason  exists  for  subjecting  the  bonds  held  by  a  public  service 
corporation  as  part  of  its  assets,  and  upon  which  the  taxes  have 
been  paid  under  article  IX  for  State  purposes,  than  there  is  for 
subjecting  the  owner  of  a  bond  upon  which  an  investment  tax  has 
been  paid  to  the  penalty  provided  in  section  336.  All  indirect 
taxes  inure  to  the  benefit  of  the  municipalities  whether  any  part 
goes  directly  into  the  local  treasuries  or  not.  The  needs  of  the 
government  have  to  be  supplied  whether  the  tsixes  are  raised  by 
direct  or  indirect  methods  and  all  taxes  raised  indirectly  relieve 
the  respective  taxpayers  of  the  various  municipalities  of  the  State 
of  just  so  much  direct  taxation.  We  all  know  that  in  several  years 
in  the  immediate  past  all  direct  State  taxes  have  been  eliminated 
solely  by  raising  the  necessary  State  funds  by  indirect  taxation, 
and  thus  local  taxation  for  State  purposes  has  been  eliminated. 

I  am  not  unmindful  of  the  decisions  by  our  courts  that  exemp- 
tions from  taxation  are  not  favored,  and  that  they  will  not  be 
allowed  except  where  the  legislative  intent  is  clear  and  definite, 
but  it  must  be  borne  in  mind  that  the  L^slature  did  say  in  dear 
and  explicit  language,  in  section  205  of  article  IX,  that  the  per- 
sonal property  of  the  corporations  therein  named  should  remain 
exempt  from  taxation  for  all  State  purposes,  and  can  it  be  inferred 
that  it  intended  to  force  such  corporations  to  pay  an  additional 
State  tax  or  be  penalized  for  such  failure?  I  think  not,  and  in 
the  absence  of  any  direct  provision  indicating  that  it  was  the 
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legislative  intent  to  subject  a  corporate  holder  of  public  service 
corporation  bonds  upon  which  the  taxes  had  been  paid^  as  pro- 
vided by  article  IX,  to  the  terms  and  provisions  of  the  Investment 
Tax  Law,  it  is  my  opinion  that  such  bonds  upon  which  corporation 
taxes  have  been  paid  remain  exempt,  as  provided  by  section  205 
of  article  IX,  from  further  taxation  for  State  purposes,  and  are 
not  subject  to  local  assessment  without  deduction  for  debts  as 
provided  by  section  386  of  article  XV,  if  the  owners  fail  to  pay 
the  additional  tax  as  provided  therein. 


In  the  Matter  of  Construinq  the  Tax  Law,  Section  4,  Sub- 
division 5,  as  to  Whether  Eeal  Property  Purchased  with  the 
Proceeds  Arising  from  the  Sale  of  Another  Piece  of  Property 
Owned  by  a  PenBioner,  upon  Which  Exemption  Has  Been 
Established,  Can  Be  Exempt  from  Taxation 

(Opinion  dated  Novemiber  12,  1917) 

Where  a  Tetexan  aeUs  a  piece  of  property,  as  to  which  the  exemption  from 
taxation  has  been  established,  and  with  the  proceeds  purchases  another 
piece  of  property,  the  legislative  Intent  requires  that  such  Teteran  should 
not  lose  his  exemption  thereby. 

Under  the  legislative  intent,  as  clearly  appears  from  the  language 
of  the  statute,  real  property  purchased  with  ike  proceeds  of  a  pension 
granted  by  the  United  States  for  military  or  na^al  services  can  be  made 
exempt  from  taxation  for  all  purposes,  except  local  school  purposes  and 
the  construction  and  maintenaaice  of  highways,  to  the  amount  of  the 
pensicm  money  invested  therein  (not  exceeding  $6,0()0),  aa  long  as  it  is 
owned  or  occupied  by  the  pensioner  or  his  wife  or  widow,  and  such 
exemption  can  be  established  notwithstanding  the  fact  that  the  pension 
money  had  been  previously  invested  in  real  property  owned  by  the  pen- 
sioner which  had  been  sold  and  proceeds  reinvested  in  another  piece 
of  real  property  which  is  now  claimed  to  be  exempt. 

An  inquiry,  together  with  a  request  for  an  opinion  thereon,  was 
submitted  by  an  individual  citizen  as  follows: 

"  If  real  property  owned  by  a  pensioner,  upon  which  exemption 
has  been  established,  is  sold  and  the  proceeds  used  in  the  purchase 
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of  another  piece  of  real  property,  can  the  second  piece,  purchased 
with  the  proceeds  arising  out  of  the  sale  of  the  former  property, 
be  made  exempt  from  taxation  V^ 

Lewis,  Attorney-General. —  Specific  provision  is  made  in  sub- 
division 5  of  section  4  of  the  Tax  Law,  that  property  purchased 
with  the  proceeds  of  a  pension  granted  by  the  United  States  for 
military  or  naval  services  owned  and  .occupied  by  the  pensioner 
or  his  wife  or  widow,  can  be  made  exempt  from  taxation  for  all 
purposes,  except  local  school  and  highway  taxes,  to  the  amount  of 
the  pension  money  which  entered  into  the  purchase  price  of  the 
premises,  not,  however,  exceeding  the  sum  of  $5,000.  The  prop- 
erty is  assessed  by  the  local  assessors,  and  unless  exemption  is 
claimed  and  established  as  provided  in  and  by  the  above  mentioned 
statute  it  is  taxable  the  same  as  other  real  property. 

The  purposes  of  this  law  are  very  manifest.  It  was  the  inten- 
tion of  the  L^slature  to  exempt  the  military  and  naval  veterans 
from  the  payment  of  taxes,  except  some  local  taxes,  upon  property 
which  had  been  purchased  with  their  pension  money  and  it  would 
not  be  in  keeping  with  the  spirit  of  the  act  to  hold  that  they  would 
lose  the  benefit  of  such  exemption  if  their  personal  interests  should 
lead  them  to  sell  such  property  and  invest  the  proceeds  in  some 
other.  The  pension  money  would  be  reinvested  in  the  new  prop- 
erty and  it  would  still  retain  its  identity  as  pension  money.  I 
can  see  no  good  reason  why  the  veteran  owner  of  the  second 
property  should  not  have  the  same  rights  and  privileges  as  were 
accorded  to  him  as  the  owner  of  the  first  property. 

In  Y.  C.  N.  Bank  v.  Carpenter,  119  N.  Y.  550,  where  exemp- 
tion was  claimed  imder  section  139'3  of  the  Code  of  Civil  Pro- 
cedure, it  was  held  that  where  the  receipts  from  a  pension  can 
be  directly  traced  to  the  purchase  of  property  necessary  or  con- 
venient for  the  support  and  maintenance  of  the  pensioner  and 
his  family,  such  property  is  exempt,  and  at  page  554  the  court 
said:  "It  is  quite  obvious  that  such  exemption  can  produce  no 
beneficial  effect,  unless  it  is  extended  beyond  the  letter  of  the  act, 
and  given  life  and  force,  according  to  its  evident  spirit  and  mean- 
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ing.  Like  other  statutes  the  section  in  question  must  be  construed 
according  to  the  meaning  and  intent  of  the  law-makers,  and  so  as 
to  efFectuate  their  intention  so  far  as  the  language  of  the  act  will 
permit  it  to  be  done,  ♦  *  ♦  but  we  entertain  no  doubt  that 
where  the  receipts  from  a  pension  can  be  directly  traced  to  the 
purchase  of  property,  necessary  or  convenient  for  the  support  and 
maintenance  of  the  pensioner  and  his  family,  such  property  is 
exempt  under  the  provisions  of  this  statute." 

In  Benedict  v.  Higgins,  166  App.  Div.  616,  in  discussing  the 
exemption  under  section  1393  of  the  Code,  the  following  language 
is  used:  "A  pensioner  may  invest  his  pension  money  wherever 
he  pleases;  he  may  put  it  into  a  bank  and  he  may  take  it  out 
again ;  *  *  ♦  he  may  put  it  into  a  house  and  lot  and  take  it 
out  again ;  he  may  buy  stocks,  mortgages  or  other  securities  and 
afterwards  sell  them — all  this  he  may  do  with  perfect  impunity. 
He  need  not  be  alert  to  hide  his  pension  from  his  creditors,  for 
the  law  holds  back  their  hands.  The  law  looks  with  solicitude 
upon  the  veterans  of  our  wars  and  wherever  the  pension  of  these 
veterans  may  be,  or  in  whatever  shape  it  may  be,  the  law  makes 
it  immune  against  seizure  by  anybody  under  any  circumstances 
or  by  virtue  of  any  process." 

I  am  very  clearly  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  that  property  purchased  with  pension  money  should 
be  exempted  from  taxation  except  as  mentioned  in  the  statute 
whenever  the  pensioner  or  his  wife  or  widow  should  conform  to 
the  statutory  requirements  to  have  it  made  exempt,  and  that  such 
privilege  would  follow  upon  the  purchase  of  the  second  piece  of 
property  with  the  proceeds  of  the  purchase  price  of  fonner  proj)- 
erty,  if  the  veteran  can  prove  to  the  satisfaction  of  the  assessors 
that  the  first  piece  was  purchased  with  pension  money,  to  the 
extent  of  the  pension  money  which  entered  into  the  purchase  price 
of  either  or  both  of  such  properties,  not  exceeding,  however,  the 
sum  of  $5,000. 
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In  the  Matter  of  the  Legality  op  Applying  a  State  Appeophia- 
TioN  to  Carrying  out  Federal  Food  Administration  —  Limits 
on  Such  ExpenditureB 

(Opinion  dated  DecemftMr  8,  1917) 

Authority  of  State  Food  CommiMion  to  legaUy  apply  funds  appropriated  under 
the  provisions  of  the  Laws  of  19x7,  chapter  8x3,  to  canTing  oat  in  the 
State  of  New  York  the  act  of  Congress  of  Avgnst  xo,  1917,  establiahinc 
the  United  States  food  administration  —  such  es^enditures  should  be  lim- 
ited to  the  matters  of  Federal  food  administration  in  which  the  State  of 
New  York  has  a  special  and  peculiar  interest 

Chapter  813  of  the  Laws  of  1917  estabUshes  a  State  Food  COmmissiiHi 
and  appropriates  $1,000,000  for  food  administration  in  this  State  dur- 
ing the  war.  An  act  of  Congress  known  as  the  act  of  August  10,  1917, 
is  the  authority  for  tiie  existence  of  the  United  States  food  admdniatra- 
tion.  This  latter  act  is  really  based  on  the  power  of  Congress  to  pro- 
vidfe  for  the  national  security  and  defense,  or  the  so-called  war  powers 
of  Congress.  Being  within  these  powers  the  Federal  jurisdiction 
extends  oyer  local  transactions  of  food  commerce,  and  knows  no  confines 
of  State  or  international  boundaries.  The  moment  the  Federal  power 
within  the  limits  of  the  authority  vested  in  it  entered  into  the  situation 
it  superseded  by  its  paramoimt  authority  State  control  of  the  food> 
supply  everywhere.  When  the  Federal  power  properly  steps  in  and  takes 
control  the  State  power  does  not  co-exist,  it  ceases  to  exist.  Thus  tiie 
State  ^ood  Commission  found  itself  reduced  to  the  exercise  of  certain 
few  powers  given  it  by  the  State  statute  and  not  found  in  tiie  act  of 
Congress.  Under  these  circumstances  there  was  an  agreement  between 
the  Federal  and  the  State  authorities  to  unify  national  and  State  food 
adminlBtration.  For  this  purpose  the  State  Food  Commission  has 
accepted  a  delegation  of  Federal  power  and  now  forms,  with  two  Federal 
Food  Administrators  appointed  for  this  State  by  the  United  States  Food 
Admin i8ti>ator,  a  Federal  food  board  of  five  persons,  which  has  taken 
over  all  food  administraticm  in  the  State  of  New  York,  excepting  such 
matters  which  can  be  more  efficiently  administered  directly  from  Wash- 
ington. 

In  pursuance  with  this  arrangement  the  State  Food  Commission  pro 
poses  to  merge  its  staff  with  that  of  the  Federal  Food  Administrators  in 
New  York  State  and  now  wishes  to  ascertain  whether  for  this  purpose 
it  may  apply  funds  appropriated  by  the  State  Legislature  to  some  part 
of  the  expenses  of  the  joint  administration.  Held,  that  in  war  times 
when  the  conduct  of  the  war  requires  an  enlargement  of  national  activi- 
ties, the  taking  over  by  a  centralized  administration  of  many  duties 
which  can  in  time  of  peace  be  discharged  by  the  State,  is  legal,  and  the 
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State  may  then  subject  its  executive  to  Federal  direction,  may  accept 
the  delegation  of  Federal  power  and  may  expend  State  maneys  for  the 
Federal  administration  within  the  State,  of  matters  in  which  the  State 
itself  has  a  yital  and  immediate  intereert  Held,  also,  that  the  State  nkay 
expend  its  money  for  Federal  food  and  fuel  administration,  but  the 
expenditure  must  be  one  for  carrying  out  the  act  of  Congress  of  August 
10,  1917,  relating  to  those  subjects,  or  to  any  policy  of  the  United  States 
as  to  which  authority  is  conferred  upon  the  State  Food  Comsnission  by 
the  State  law.  It  must  also  be  an  expoiditure  for  carrying  out  such 
acts  or  policies  within  the  State  of  New  York,  and  it  should  also  be  an 
expenditure  for  some  matter  of  administration  particularly  affecting  the 
State  of  New  York  as  distinguishable  from  other  States. 

The  New  York  State  Food  Commission  submitted  a  request  for 
an  opinion  as  to  the  right  of  that  CSommission  to  expend  State 
funds  in  carrying  out,  as  an  agency  of  the  Federal  government, 
the  act  of  Congress  establishing  a  food  administration,  the  ques- 
tion having  arisen  by  reason  of  the  following  circumstances : 

Chapter  818  of  the  Laws  of  New  York  of  1917  establishes  a 
State  Food  Commission  and  appropriates  $1,000,000  for  food 
administration  in  the  State  of  New  York  during  the  war.  The 
United  States  food  administration  derives  its  authority  from  the 
act  of  Congress  of  August  10,  1917.  This  act  is  based,  not  so 
much  on  the  Federal  power  to  regulate  interstate  and  foreign  com- 
merce, as  on  the  power  of  Congress  "  to  provide  for  the  national 
security  and  defense" — the  so-called  war  powers  of  Congress. 
Under  this  authority  the  Federal  jurisdiction  extends  over  local 
transactions  of  food  commerce.  It  is  not  confined  to  conunerce 
which  crosses  State  and  international  boundaries. 

In  working  out  an  eflFective  system  of  food  control  the  United 
States  food  administration  found  it  to  be  essential  that  one  cen- 
tral authority  be  established  for  the  entire  country.  To  win  the 
war,  there  must  be  "  team  play  "  throughout  the  United  States. 
Accordingly,  the  Federal  power  entered  the  States  and  super- 
seded by  its  paramount  authority  State  control  of  the  food  supply 
evetywhera  For  it  is  a  familiar  principle  of  our  constitutional 
law  that  when  the  Federal  power  steps  in  and  takes  control,  the 
State  power  does  not  co-eadst  —  it  ceases  to  exist. 

As  a  result  of  this  unavoidable  extension  of  the  authority  of 
the  Federal  food  administration,  the  State  Food  Commission 
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found  itself  reduced  to  the  exercise  of  certain  few  powers  given 
it  by  the  State  statute  and  not  found  in  the  act  of  Congress. 

In  this  situation  there  were  conferences  between  the  State  and 
Federal  Food  Administrators.  There  was  an  agreement  that  it 
would  be  desirable  to  unify  and  co-ordinate  National  and  State 
food  administration ;  to  place  the  staff  of  the  State  Food  Commis- 
sion in  the  effective  service  of  the  country;  and  to  bring  about 
such  a  utilization  of  the  peculiar  powers  found  only  in  the  State 
statute  as  would  be  in  harmony  with  the  national  policies  of  the 
United  States  food  administration. 

To  these  ends  the  State  Food  Commission  has  accepted  a  dele- 
gation of  Federal  power.  By  virtue  thereof  it  now  fonns,  with 
two  Federal  Food  Administrators  appointed  for  New  York  State 
by  the  United  States  Food  Administrator,  a  Federal  Food  Board 
of  five  persons.  It  is  intended  that  this  board  shall,  under  the 
direction  of  the  United  States  Food  Administration,  exercise 
within  this  State  a  great  part  of  the  powers  delegated  by  the  act 
of  Congress.  The  only  powers  withheld  from  it  are  those  which 
it  is  believed  can  be  more  efficiently  administered  directly  from 
Washington.  It  is  also  contemplated  that  this  board  shall  advise 
the  State  Food  Commission  with  respect  to  the  exercise  of  its 
authori^^  under  the  State  law.  Thus  it  is  expected  that  there 
will  be  in  future  virtually  (if  not  in  point  of  law)  but  one  food 
administration  for  the  State  of  New  York ;  and  that  this  unified 
administration,  having  at  its  conmaand  both  Federal  and  State 
powers,  will  be  able  to  administer  food  control  effectively,  unem- 
barrassed by  conflicts  of  Federal  and  State  law. 

In  pursuance  of  this  scheme,  the  State  Food  Commission  pro- 
poses to  merge,  in  large  measure,  its  staff  with  that  of  the  Federal 
Food  Administrators  in  New  York  State;  and  it  is  willing  to 
apply  the  funds  appropriated  by  the  State  L^slature  to  some 
part  of  the  expenses  of  the  joint  administration,  provided  it  may 
do  so  legally. 

The  State  Food  Commission,  therefore,  asks  its  legal  adviser, 
the  Attorney-General,  for  an  opinion  whether  it  is  permitted  to 
apply  the  $1,000,000  appropriated  by  chapter  818  of  the  Laws  of 
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1917  to  any  of  the  expenses  of  the  execution  by  it,  as  a  member  of 
the  Federal  Food  Board,  of  powers  whose  source  is  in  the  acts  of 
Congress  rather  than  in  the  State  law;  it  being  understood  of 
course  that  the  payments  will  be  made  by  vote  of  the  State  Food 
Commission  and  not  of  the  Federal  Food  Board. 

In  case  this  can  be  done  the  Commission  wishes  guidance  fur- 
ther as  to  the  legal  principles,  if  any,  which  are  available  to  govern 
the  division  of  the  burden  of  expense  between  the  State  and 
National  appropriations. 

Lewis,  Attorney-General. —  The  first  question  which  presents 
itself  for  determination  is  the  following: 

1.  Did  the  Legislature  contemplate  that  the  money  appropriated 
might  be  devoted  to  the  execution  of  Federal  powers  ? 

The  statute  was  deliberately  drafted  in  anticipation  of  some 
such  del^ation  of  Federal  power  to  the  State  Commission  as  has 
been  made.  Sections  9,  15  and  18  of  chapter  813,  Laws  of  1917, 
provide  in  part  as  follows: 

"§  15.  Other  powers  of  the  commission.  The  food  commis- 
sion shall  also  have  the  following  powers :  *  *  * 

"(f)  To  accept  the  delegation  of  any  authori^^  from  the  presi- 
dent of  the  United  States  or  any  person  designated  by  him  under 
authority  of  the  congress  of  the  United  States  under  an  act  passed 
by  the  congress  of  the  United  States  to  provide  further  for  the 
national  security  and  defense  by  encouraging  the  production,  con- 
serving the  supply  and  controlling  the  distribution  of  food 
products  and  fuel  for  the  purpose  of  carrying  out  that  act  within 
the  state  of  New  York." 

"  §  18.  Co-operation  with  federal  authorities.  Nothing  in  this 
act  shall  be  construed  to  empower  the  commission  to  do  any  act  in 
conflict  with  existing  acts  of  congress  or  acts  of  congress  hereafter 
enacted  relating  to  the  encouragement  of  agriculture  and  the  regu- 
lation, control  and  distribution  of  necessaries,  or  any  matters  and 
things  referred  to  in  this  act.  Such  commission  shall  so  far  as 
possible  co-ordinate  its  work  with  that  of  any  officer,  board  or 
department  of  the  United  States  for  the  purpose  of  putting  into 
effective  operation  in  this  state  any  law  of  the  United  States  dur- 
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ing  the  existence  of  a  state  of  war  to  conserve  the  national  supply 
of  necessaries  and  to  regulate  the  distribution  thereof,  and  like- 
wise so  far  as  practicable  co-ordinate  its  work  by  like  efforts  with 
other  states.  The  said  commission  may  also  accept  any  designa- 
tion or  authority  conferred  upon  it  to  carry  out  any  policy  of  the 
United  States  relating  to  subjects  as  to  which  authority  is  con- 
ferred upon  said  commission  by  this  act  within  this  state." 

'^  §  9.  Information  gathered  for  the  use  of  the  state  and  in  aid 
of  the  federal  government.  *  *  *  The  commission  shall  transmit 
such  information  as  it  deems  will  be  useful  to  the  public  interest 
to  the  federal  authorities,  and  make  such  use  thereof  by  publica- 
tion or  otherwise  as  the  public  interest  requires  within  this  state." 

By  the  above  sections  the  State  Food  Commission  is  expressly 
authorized  to  accept  a  delegation  of  authority  from  the  XTnited 
States  food  and  fuel  administrations  for  the  purpose  of  carrying 
out  the  acts  of  Congress  on  cognate  matters  to  those  treated  in 
the  State  statute. 

The  words  appropriating  $1,000,000  are  broad  enough  to 
include  the  expenses  of  carrying  out  the  acts  of  Congress  just  as 
any  other  administrative  duties  undertaken  under  the  State  law. 

"  §  28.  Appropriations.  For  the  purpose  of  carrying  out  the 
provisions  of  this  act  there  is  hereby  appropriated  from  any 
money  in  the  state  treasury  not  otherwise  appropriated  the  sum  of 
one  million  dollars  ($1,000,000),  or  so  much  thereof  as  may  be 
necessary." 

However,  the  section  being  general  in  terms,  it  is  open  to  con- 
struction. It  should  be  so  construed  as  to  keep  it  constitutional; 
and  if  there  is  a  constitutional  objection  to  the  expenditure  of 
State  money  in  executing  Federal  powers  of  food  control  within 
the  State  of  New  York,  then  the  appropriating  section  must  be 
limited  in  meaning  accordingly. 

2.  Constitutional  limitations  on  the  expenditure  of  State  funds 
for  Federal  purposes. 

The  l^islative  power  of  the  State  Legislature  is  absolute  and 
unlimited,  except  as  restrained  by  the  State  and  Federal  Con- 
stitutions or  delegated  to  Congress  by  the  Federal  Constitution. 
Lawton  v.  Steele,  119  N.  Y.  232;  People  v.  Flagg,  46  id.  401; 
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Bank  of  Chenango  v.  Brown,  26  id.  467.  The  State  Conntitution 
does  not  del^ate  a  series  of  powers  to  the  Legislature;  it  delegates 
the  legislative  power  in  totOj  and  then  proceeds  to  restrict  its 
exercise  by  a  series  of  limitations.    Barto  v.  Himrod,  8  N.  Y.  488. 

Prior  to  the  adoption  of  section  9  of  article  VIII  of  the  present 
Constitution,  providing  that  "  neither  the  credit  nor  the  money 
of  the  State  shall  be  given  or  loaned  to  or  in  aid  of  any  association, 
corporation  or  private  undertaking,"  the  L^slature  could,  and 
sometimes  did,  give  money  even  in  aid  of  undertakings  more  or 
less  private  in  character.  At  present  it  may  appropriate  money 
to  pay  its  moral  obligations,  such  as  would  be  unenforcible  in  a 
law  suit  between  private  individuals.  Cayuga  County  v.  State, 
163  K  Y.  279. 

Neither  the  defense  of  the  State  through  the  war  administration 
of  the  National  government  nor  the  promotion  of  the  National, 
and  hence  of  the  State,  security  through  food  legislation,  is  in 
the  least  a  gift  of  State  money  in  aid  of  an  association,  corpora- 
tion or  private  undertaking.  Lancey  v.  King  County,  15  Wash. 
9;  45  Pac.  Rep.  645 ;  34  L.  R  A.  817;  Walker  v.  Cincinnati,  21 
Ohio  St.  14;  8  Am.  Rep.  24.  And  except  for  the  provisions  of 
article  VIII,  section  9,  quoted  above,  the  Constitution  does  not 
contain  any  restriction  requiring  consideration  here,  on  the 
expenditure  of  State  funds  for  public  purposes. 

The  people  of  the  State  are  interested  in  the  successful  prosecu- 
tion of  the  war.  They  may  contribute  their  State  funds  without 
going  beyond  legitimate  State  functions. 

In  a  larger  aspect,  the  use  of  State  money  for  the  National, 
which  includes  the  State,  defense  may  be  considered  as  a  utiliza- 
tion of  State  power  for  a  Federal  purpose  in  which  the  State  has  a 
legitimate  joint  interest.  That  this  may  be  done  has  been  settled 
by  two  recent  decisions.  The  Appellate  Division  of  the  Second 
Department  held  November  30,  1917,  in  People  ex  rel.  v.  Sisson, 
not  yet  officially  reported,  that  the  Governor  might,  by  executive 
order,  close  saloons  in  the  vicinity  of  places  in  the  State  where  the 
Federal  government  is  engaged  in  manufacturing  munitions,  men 
are  encamped,  and  other  military  undertakings  are  in  progress. 
The  court  said :  "  The  State  is  bound  to  render  loyal  aid  to  the 
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gavemment,  and  it  is  the  duty  of  the  State  to  safeguard  its  mili- 
tary and  industrial  personnel  *  *  *.  The  President  has  power, 
under  the  draft  act,  to  regulate  the  sale  of  liquor  in  or  near  mili- 
tary camps.  *  *  *  It  is  preferable  that  such  r^ulations 
should  be  under  home  rule.  The  President,  already  over- 
burdened, should  not  be  called  upon  to  supplement  the  police 
power  of  New  York." 

Again,  the  question  of  the  State  aiding  the  Federal  government 
with  its  powers  and  money  arose  in  the  case  involving  the  con- 
stitutional right  of  the  State  to  condemn  a  site  for  the  fort  on 
Rockaway  Beach  and  transfer  it  to  the  Federal  government  for 
a  consideration  possibly  involving  a  loss  to  the  State.  Rockaway 
Pacific  Corporation  v.  Stotesbury,  —  Fed.  Rep.  — .  The  District 
Court  of  the  United  States  (Ward,  Hough  and  Rogers,  JJ.) 
held  that  inasmuch  as  the  defense  of  the  nation  involved  in  such 
case  the  defense  of  the  State,  and  the  State  intended  simply  to 
transfer  the  property  to  the  nation  so  that  it  might  be  used  for 
the  defense  of  the  State,  there  was  no  illegal  use  of  State  power 
or  State  funds.  The  court  distinguished  certain  cases  in  which 
it  has  been  held  that  the  purchase  of  a  site  for  a  post  oflfioe 
or  a  light-house  —  matters  exclusively  within  the  control  of  the 
Federal  government  —  cannot  be  undertaken  through  State  powers 
of  eminent  domain.  Trombley  v.  Humphrey,  23  Mich.  471 ;  Kohl 
V.  U.  S.,  91  U.  S.  367.  That  the  State  may  exercise  its  power  of 
eminent  domain  in  aid  of  a  project  in  which  it  and  the  Federal 
government  have  a  common  interest  was  settled  by  the  Court  of 
Appeals  in  Matter  of  United  States,  96  N.  Y.  227.  The  United 
States  sought  to  employ  the  State  power  of  eminent  domain  for 
the  purpose  of  acquiring  lands  for  the  improvement  of  navigation 
in  the  Harlem  river.  This  was  challenged  as  an  unconstitutional 
loan  of  power  by  the  State  to  the  nation.  But  the  court  upheld 
the  proceeding,  saying  that  the  State  had  an  interest  in  the  under- 
taking which  warranted  it  in  lending  assistance  to  the  United 
States.  See,  to  similar  effect,  State  v.  Milwaukee,  156  Wis.  549; 
Bilger  v.  State,  63  Wash.  457 ;  116  Pac.  Rep.  19 ;  Lancey  v.  King, 
8apra« 

I  }^Y9  no  hesitation  in  concluding  that  in  war  time,  when  of 
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necessity  the  conduct  of  the  war  requires  an  enlargement  of 
national  activities,  the  taking  over  by  a  centralized  administration 
of  many  duties  which  can  in  time  of  peace  be  discharged  by  the 
States,  a  rigid  co-ordination  of  governmental  control  in  place  of 
the  decentralized  management  of  public  affairs  which  allows  play 
to  sectional  competition, —  the  States  may  then  subject  their  execu- 
tives to  Federal  direction,  may  accept  the  delegations  of  Federal 
power,  and  may  expend  State  money  for  the  Federal  administra- 
tion, within  the  State,  of  matters  in  which  the  State  itself  has  a 
vital  and  immediate  interest. 

8.  Division  of  the  expenses  of  administration.  Although  I 
have  concluded  that  the  State  may  spend  its  money  for  Federal 
food  administration  (and  the  Federal  fuel  administration  comes 
within  the  same  principle)  it  should  be  emphasized  that  there  is 
some  limit  to  the  extent  to  which  this  may  go. 

(a)  'It  must  be  an  expenditure  for  carrying  out  the  acts  of 
Congress  of  August  10,  1917,  relating  to  food  and  fuel,  or  any 
policy  of  the  United  States  relating  to  subjects  as  to  which 
authority  is  conferred  upon  the  State  Food  Commission  by  the 
State  law,  §§  IS-f,  18. 

(b)  It  must  also  be  an  expenditure  for  carrying  out  such  acts 
or  policy  within  the  State  of  New  York,  §§  15-f,  18. 

(c)  It  should  also  in  my  opinion  be  an  expenditure  for  some 
matter  of  administration  particularly  affecting  the  State  of  New 
York,  as  distinguished  from  other  States ;  for  some  matter  of  local 
interest  rather  than  purely  national  interest.  Otherwise  the 
expenditure  might  be  objectionable  on  the  grounds  which  influenced 
the  decisions  of  the  courts  that  the  State  should  not  assist  in  such 
purely  Federal  matters  as  the  building  of  a  post  office.  It  is  diffi- 
cult, it  not  impossible,  to  state  any  general  principle  by  which 
the  line  can  be  drawn,  without  reference  to  concrete  cases.  But 
I  venture  to  suggest  that  projects  of  food  administration  applied 
uniformly  throughout  the  country,  with  no  adaptation  to  differing 
local  conditions,  had  better  be  paid  for  out  of  national  appropria- 
tions, even  though  part  of  the  execution  thereof  be  within  the  State 
of  New  York,  and  be  performed  by  the  Federal  Food  Board  for 
this  State. 
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In  the  Matter  of  Construing  the  Judiciary  Law,  Sections  466, 
468,  470,  the  Rules  of  the  Coubt  of  Appeals  and  the  Con- 
stitution, Abticlb  III,  Section  1,  in  Reference  to  the  Right 
of  an  American  Woman,  Who  Becomes  an  Alien  by  Marriage, 
to  Practice  in  the  Courts  of  this  State 

(Opinion  dated  December  10,  1917) 

The  marriage  of  an  American  woman  who  has  been  duly  admitted  to  practice 
In  the  State  of  New  York  to  an  alien  depriToe  her  of  her  right  to  prac- 
tice in  the  courts  of  the  State  as  she  thereby  becomes  an  alien« 

An  American  wcHnan  who  marries  an  alien  takes  the  nationality  of  her 
husband  and  loses  her  United  States  citizenship  pursuant  to  the  pro- 
Tisicms  of  34  United  States  Statutes,  1228.  The  rules  of  the  Court  of 
Appeals  of  this  State  for  ^e  admission  of  attorneys  and  eonnselors-at- 
law  require  that  applicants  for  admission  must  prove  by  affidavit  their 
United  Spates  citizenship.  The  permission  accorded  by  rule  II  of  that 
court  for  the  admission  to  practice  in  this  State  **  of  a  person  admitted 
to  practice  and  who  has  practiced  five  years  in  another  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common  law" 
must  be  construed,  nevertheless,  with  the  other  provision  that  such  a  per- 
son must,  however,  possess  "  all  other  qualifications  required  by  these 
rules"  among  which,  as  above  appears,  is  citizenship  in  the  United 
States  as  required  by  rule  III.  Moreover  section  468  of  the  Judiciary 
Law  requires  that  a  person  admitted  to  the  bar  by  the  Appellate  Division 
must,  prior  to  entering  upon  the  practice  of  the  law,  register  with  the 
Court  of  Appeals  and  file  an  oath  in  which  he  states  that  he  is  "  a  citizen 
of  the  United  States."  The  constitutional  oath  of  office  taken  by  an 
attorney  upon  admission  is  of  course  a  continuing  obligation  binding  the 
practitioner  at  all  times  to  support  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  State  of  New  York.  A  woman  marry- 
ing an  alien  cannot  claim  this,  owing  to  her  newly  assumed  allegiance  to 
a  foreign  country.  Suggestion  made  that  a  motion  before  the  Appelate 
Division  to  strike  the  lady's  name  from  the  rolls  would  be  quite  proper 
in  order  that  the  records  be  correctly  preserved. 

D.  J.  Pioselli,  of  New  York  city,  submitted  an  inquiry,  together 
with  a  request  for  an  opinion  thereon,  as  to  whether  an  American 
woman  who  becomes  an  alien  by  marriage  loses  her  right  thereby 
to  practice  in  the  courts  of  this  State. 

Liwis,  Attomey-Gteneral. —  There  can  be  no  controversy  over 
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the  fact  that  an  American  woman  by  marrying  an  alien  thereby 
takes  the  nationality  of  her  husband  and  loses  her  United  States 
citizenship,  84  U.  S.  Stat.  1228;  Mackenzie  v.  Hare,  239  U.  S. 
299.  It  has  been  similarly  by  statute  provided  and  by  the  courts 
judicially  determined  that  American  citizenship  is  a  prerequisite 
to  admission  to  the  practice  of  the  law  in  New  York  State.  For 
instance,  rule  III  of  the  Court  of  Appeals  for  the  Admission  of 
Attorneys  and  Counsellors  at  Law  requires  that  persons  to  be 
admitted  to  the  bar  by  examination  must  prove  by  affidavit  their 
United  States  citizenship.  While  rule  II  of  the  Court  of  Appeals 
does  permit  the  admission  to  practice  in  this  State  "  of  a  person 
admitted  to  practice  and  who  has  practiced  five  years  in  another 
country  whose  jurisprudence  is  baaed  on  the  principles  of  the 
English  common  law,"  such  a  person  must,  however,  possess  ^'  all 
other  qualifications  required  by  these  rules,"  among  which,  we 
have  seen,  is  citizenship  in  the  United  States  required  by  rule  III. 
That  is  to  say,  experience  at  a  foreign  bar  does  not  alone  make  a 
person  eligible  to  admission  to  our  courts,  but  such  person  must 
before  admission  have  become  an  American  citizen.  Matter  of 
O'Neill,  90  N.  Y.  584;  Matter  of  Maggio,  27  App.  Div.  129,  130. 
Furthermore,  the  Legislature  has  by  statute  established  the  con- 
clusion above  stated  by  requiring  in  section  468  of  the  Judiciary 
Law  that  a  person  admitted  to  the  bar  by  the  Appellate  Division 
must,  prior  to  entering  upon  the  practice  of  the  law,  register  with 
the  Court  of  Appeals  and  file  an  oath  in  which  he  states  that  he  is 
**  a  citizen  of  the  United  States." 

All  the  qualifications  for  the  office  of  attorney  at  law  in  this 
State  are  continuing  qualifications,  and  if  a  person  after  admis- 
sion to  practice  lose  one  of  the  essential  qualifications  his  right  to 
practice  is  gone.  Upon  admission  an  attorney  takes  the  constitu- 
tional oath  of  office,  which  is  a  continuing  obligation  and  binds 
the  attorney  at  all  times  "to  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  New  York." 
Const.,  art.  XIII,  §  1 ;  Judiciary  Law,  §  468.  This  the  lady  in 
question  can  no  longer  do  owing  to  her  newly  assumed  allegiance 
to  a  foreign  country.  She  cannot  hold  the  office  of  attorney  at  law 
in  this  State  except  she  hold  the  same  subject  to  all  the  duties 
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prescribed  for  that  office,  and  she  has  now  yolnntarily  placed  it 
beyond  her  power  to  uphold  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  New  York. 

An  analogous  qualification,  that  of  residence  within  the  State 
of  New  York,  is  likewise  a  continuing  qualification,  and  an 
attomqr  at  law  for  New  York  State  acquiring  a  residence  in 
another  State  ipao  facto  loses  his  right  to  practice  here.  Richard- 
son V.  Brooklyn  City  R.  R  Co.,  22  How.  Pr.  368.  A  l^slative 
interpretation  to  the  same  effect  is  found  in  section  470  of  the 
Judiciary  Law,  which  permits  attorneys  admitted  to  practice  in 
New  York  State  to  reside  in  an  adjoining  state,  thereby  connot- 
ing that  except  for  the  specific  legislative  permission  such  attor- 
neys would  have  lost  their  right  to  practice  in  New  York. 

Both  residence  within  the  State  and  United  States  citizenship 
are  fundamental  qualifications  for  admission  to  the  practice  of 
the  law  and  for  the  continuation  of  such  practice  in  the  State  of 
New  York.  A  motion  before  the  Appellate  Division  to  strike 
the  lady's  name  from  the  rolls  would  be  quite  proper  in  order 
that  the  records  be  correctly  preserved. 


In  the  Matter  of  Construing  the  Tax  Law,  Chapter  726  of  the 
Laws  of  1917,  as  to  the  Exemption  of  the  Personal  Property  of 
Certain  Corporations  from  Taxation  for  Local  School  Pur- 
poses; Provisions  of  Section  219-j  of  that  Chapter  as  to  Such 
Exemption 

(Opinion  dated  December  18,  1917) 

The  exemption  provided  by  section  aig-j  of  chapter  726  of  the  Laws  of  1917, 
now  article  g-a  of  the  Tax  Law,  does  not  exempt  manufacturing  and  mer- 
cantUe  corporations  from  taxation  for  local  school  purposes  in  the 
several  school  districts  where  personal  property  of  such  corporations  is 
found. 

Section  219-j  of  chapter  726  of  the  Laws  of  1917  added  a  new  article 
numbered  9-a  to  the  Tax  Law  for  the  purpose  of  assessiiig  and  taxing 
manufacturing  and  mercantile  corporations  for  the  privilege  of  exercising 
their  franchises  and  doing  business  within  the  State  of  New  York.    The 
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tax  is  based  on  the  net  income  of  such  corporations  and  is  to  be  collected 
at  the  rate  prescribed  in  the  act.  It  is  provided  by  section  219-j  of  the 
act  in  question  that  manufacturing  and  mercantile  corporations  shall  not 
be  assessed  upon  any  personal  property  nor  upon  their  capital  stock,  as 
provided  by  section  12  of  the  Tax  Law,  nor  be  required  to  pay  a  franchise 
tax  under  section  182  of  the  Tax  Law.  The  general  scheme  of  the 
Legislature  was  that  the  school  districts  should  not  be  included  within 
the  exemption  provided  in  section  219-j.  That  section  does  not  refer  to 
such  districts  and  no  part  of  the  taxes  provided  by  the  act  is  paid  to 
them.  To  hold  that  the  personal  property  of  such  corporations  is  exempt 
under  section  219-j  from  the  payment  of  school  taxes  would  necessitate 
holding  that  several  provisions  of  the  Education  Law  which  give  the 
right  to  trustees  of  school  districts  to  tax  all  such  corporations  for  their 
personal  estate  for  school  purposes  are  repealed  by  implication  so  far  as 
such  provisions  apply  to  the  taxation  of  personal  property  of  such  cor- 
porations for  school  purposes.  Such  repeals  are  not  favored  by  the  courts. 
It  clearly  was  the  intent  of  the  Legislature  to  reserve  the  right  to 
the  school  districts  to  assess  and  tax  such  corporations  for  their  per- 
CKXtal  property,  within  the  respective  districts,  for  school  purposes.  The 
Eklucation  Law  applies  to  the  taxation  of  personal  property  of  such  cor- 
porations for  school  district  purposes  while  article  9-a  applies  to  the 
taxation  of  the  same  class  of  property  for  State,  city  and  village  pur- 
poses. By  adopting  this  ruling  both  the  provisions  of  the  Education  Law 
herein  considered  and  article  9-a  of  the  Tax  Law  are  given  effect  whereas 
any  other  ruling  would  necessitate  the  repeal  of  sections  410-413  of 
article  3d-a  of  the  Education  Law  in  so  far  as  it  would  be  in  conflict  with 
article  9-a  of  the  Tax  Law.  Distinction  between  "  tax  district "  occurring 
in  section  21^j  and  "  taxing  district "  specifically  pointed  out.  There  is 
but  one  logical^  reasonable  construction  to  be  placed  upon  the  exemption 
provided  in  section  219-j,  which  is  that  it  never  was  intended  or  con- 
sidered applicable  to  school  districts  and  does  not  exempt  personal  prop- 
erty of  such  corporations  from  taxation  for  local  school  purposes,  and 
that  such  manufacturing  and  mercantile  corporations  will  remain  liable 
to  taxation  upon  their  personal  property  within  the  several  school  dis- 
tricts, for  local  school  purposes. 

Hon.  John  H.  Finley,  Commissioner  of  Education,  submitted 
an  inquiry,  together  with  a  request  for  an  opinion  thereon,  as 
follows : 

"  Does  section  219-j  of  chapter  726  of  the  Laws  of  1917,  made 
article  9-a  of  the  Tax  Law,  give  to  manufacturing  and  mercantile 
corporations  subject  to  a  franchise  tax  based  upon  net  income, 
exemption  from  taxes  levied  and  assessed  under  sections  410-413 
of  the  Education  Law  or  under  the  provisions  of  article  33-a  of 
the  Education  Law  ?  '^ 
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Lewis,  Attomey-General. —  Chapter  726  of  the  Laws  of  1917 
added  a  new  article,  numbered  9-a,  to  the  Tax  Law  for  the  pur- 
pose of  assessing  and  taxing  manufacturing  and  mercantile  cor- 
porations for  the  privil^e  of  exercising  their  franchises  and 
doing  business  within  the  State  of  New  York.  The  tax  is  based 
on  the  net  income  of  such  corporations  and  is  to  be  collected  at  the 
rate  prescribed  in  the  act.  Section  219-h  directs  the  comptroller 
to  pay  two-thirds  of  all  interest  and  penalties  provided  by  the  act 
into  the  State  treasury ;  the  balance  to  be  paid  over  quarterly  to 
the  treasurers  of  the  several  counties  of  the  State  to  be  distributed 
by  such  treasurers  to  the  cities,  towns  and  villages  within  the 
counties,  as  provided  by  the  act,  but  no  mention  is  made  of  a 
school  district,  and  no  provision  is  made  for  the  apportioning  of 
any  of  such  taxes  to  any  school  district. 

It  is  provided  by  section  219-j  of  such  act  that  after  the  same 
takes  eflFect,  "manufacturing  and  mercantile  corporations  shall 
not  be  assessed  on  any  personal  property"  nor  upon  its  capital 
^tock,  as  provided  by  section  12  of  the  Tax  Law,  nor  be  required 
to  pay  a  franchise  tax  under  section  182  of  the  Tax  Law,  and 
closes  with  this  sentence:  "But  if  any  manufacturing  or  mer- 
cantile corporation  shall  pay  taxes  on  personal  property  or  capital 
stock  assessed  in  any  tax  district  in  the  year  nineteen  hundred 
and  seventeen,  such  corporation  shall  be  entitled  to  credit  for  the 
amount  of  such  taxes  so  paid  on  its  account  for  taxes  first  assessed 
against  it  under  this  article  by  the  tax  commission,  not  exceeding, 
however,  the  amount  of  such  first  assessment." 

It  would  seem  that  if  the  Legislature  intended  that  such  exemp- 
tion should  apply  to  taxes  payable  under  the  provisions  of  sec- 
tions 410-413,  or  article  33-a  of  the  Education  Law,  it  would  have 
mentioned  such  provisions  as  well  as  sections  12  and  182  of  the 
Tax  Law,  inasmuch  as  such  provisions  of  the  Education  Law  are 
left  intact,  and  without  change  as  to  tiie  right  of  the  school  dis- 
tricts to  assess  and  tax  the  personal  property  of  such  corporations 
within  their  districts.  I  think  it  more  reasonable,  more  consistent 
and  more  in  harmony  with  the  general  scheme  of  the  legislation 
to  hold  that  the  Legislature  intended  that  the  school  districts 
should  not  be  included  within  the  exemption  provided  in  section 
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219-j.  No  referencse  is  made  in  section  219-j  to  such  distridts 
and  no  part  of  the  taxes  provided  by  the  act  are  to  be  paid  to 
them.  This  seems  significant,  particularly  as  the  provisions  in 
the  Education  Law  for  taxing  such  corporations  for  their  personal 
property  within  each  district  are  preserved  to  the  respective 
districts. 

If  it  should  be  held  that  the  personal  property  of  such  corpora- 
tions is  exempt,  under  section  219-j,  from  the  payment  of  school 
taxes,  then  it  follows  that  the  above  mentioned  sections  of  the 
Education  Law,  which  clearly  give  the  right  to  trustees  of  school 
districts  to  tax  all  such  corporations  for  their  personal  estate  for 
school  purposes,  are  repealed  by  implication  so  far  as  such  pro- 
visions apply  to  the  taxation  of  personal  property  of  such  cor- 
porations for  school  purposes.  Repeals  by  implication  are  not 
favored  by  the  courts. 

"  When  both  the  latter  and  former  statute  can  stand  together, 
both  will  stand  unless  the  former  is  expressly  repealed  or  the 
legislative  intent  to  repeal  is  very  manifest."  People  ex  rel. 
Kingsland  v.  Palmer,  52  N.  Y.  83 ;  Hawkins  v.  Mayor,  64  id.  18 ; 
Watson  V.  City  of  Kingston,  114  id.  94. 

Certainly  the  provisions  of  the  Education  Law  hereinbefore 
referred  to  were  not  named  in  the  act,  and  there  is  no  manifest 
purpose  disclosed  of  an  intention  on  the  part  of  the  Legislature 
that  they  should  be  repealed  by  implication.  The  indications  are 
to  the  contrary.  The  failure  to  refer  to  the  School  Law,  the 
failure  to  send  any  of  the  taxes  collected  under  the  act  to  the 
school  districts,  and  the  fact  that  the  provisions  of  the  School 
Law  remain  intact  so  far  as  the  taxation  of  the  personal  property 
of  such  corporations  within  the  several  districts  is  concerned, 
all  indicate  that  the  Legislature  intended  to  reserve  the  right  to 
the  school  districts  to  assess  and  tax  such  corporations  for  their 
personal  property  for  school  purposes. 

There  can  be  no  logical  reason  advanced  why  such  corporations 
should  be  exempted  from  paying  school  taxes  upon  their  personal 
property  as  well  as  upon  their  real  estate.  The  Legislature  formu- 
lated and  passed  this  bill,  taxing  their  personal  property  for  State, 
city,  village  and  town  purposes,  and  directed  how  much  taxes 


512  State  Department  Repostb 

[Vol.  14]  Attorney-General 

should  be  collected  and  divided  between  the  State  and  such 
municipalities,  but  made  no  mention  of  school  taxes,  and  then  left 
upon  the  statute  this  broad  and  sweeping  power  in  the  hands  of 
school  district  o£Scers :  '^  2.  The  trustees  shall  also  apportion  the 
district  taxes  upon  all  persons  residing  in  the  district,  and  upon 
all  corporations  liable  to  taxation  therein,  for  the  personal  estate 
owned  by  them  and  liable  to  taxation.'* 

There  is  no  repugnancy  in  the  two  acts  if  each  is  given  the 
force  which  under  the  well  understood  rules  of  construction  is 
applicable.  The  Education  law  applies  to  the  taxation  of  the  per- 
sonal property  of  such  corporations  for  school  district  purposes, 
and  article  9-a  applies  to  the  taxation  of  the  same  class  of  property 
for  State,  city  and  village  purposes. 

To  hold  that  this  large  volume  of  personal  property,  scattered  all 
over  the  State,  is  exempt  from  the  payment  of  all  school  taxes 
would  be  contrary  to  the  long  established  policy  of  the  State. 
Exemptions  of  such  character  are  not  favored  or  allowed  unless 
the  statute  is  specific  or  the  intent  of  the  legislature  is  clear  and 
unmistakable.  This  principle  is  so  well  established  that  the  cita- 
tion of  authorities  is  unnecessary.  The  leading  sentence  of  section 
219-j  is  sufficiently  plain  and  explicit,  standing  alone,  to  exempt 
such  corporations  from  the  payment  of  school  and  all  other  taxes 
except  the  franchise  taxes  mentioned  in  the  article,  but  it  must 
be  considered  in  connection  with  the  purposes  of  the  act;  Ae 
application  of  the  taxes  raised  under  it ;  the  silence  of  the  act  as 
to  school  taxes ;  the  undisturbed  condition  of  the  Education  Law, 
and  the  severe  blow  that  is  dealt  to  the  school  districts  if  such 
corporations  are  exempted  from  the  payment  of  all  school  taxes 
upon  their  personal  property. 

It  has  been  stated  that  the  school  districts  were  not  considered 
by  those  who  collaborated  in  drafting  the  bill.  If  this  were  the 
case,  it  only  adds  another  reason  for  holding  that  the  exemption 
specified  in  section  219-j  does  not  apply  to  taxes  imposed  upon  the 
personal  property  of  all  corporations  for  local  school  purposes  as 
provided  by  sections  41(Mrl8  of  the  Education  Law.  Certainly 
if  such  taxes  were  not  thought  of  or  considered  in  the  drafting  of 
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the  bill,  or  the  passage  of  the  same  by  the  Legislature,  it  cannot 
be  claimed  that  there  was  any  intent  to  exempt  such  corporations 
from  the  payment  of  local  school  taxes.  It  would  be  contrary 
to  all  the  rules  of  construction  to  hold  that  such  a  large  amount  of 
personal  property  is  exempted  from  taxation  through  inadvert- 
ence and  without  any  intent  on  the  part  of  the  L^slature  to  allow 
such  exemption.  It  cannot  be  possible  that  the  courts  would  hold 
that  such  an  amount  of  personal  property  should  be  exempted 
from  taxation  for  local  school  purposes  by  the  enactment  of  a  law 
which  was  only  intended  to  apply  to  taxes  for  State,  city,  village 
and  town  purposes  and  in  the  drafting  of  which  such  school  taxes 
were  not  considered.  If  it  were  not  intended  to  exempt  such 
corporations  from  the  payment  of  local  school  taxes,  and  it  could 
not  have  been  intended  unless  it  was  considered,  it  cannot  be 
claimed  that  they  became  exempted  through  inadvertence  and  by 
implication.  Such  a  construction  would  be  an  absurdity.  It  was 
held  in  Commonwealth  v.  Kimball,  24  PicL  870,  that  "where 
any  particular  construction  would  lead  to  an  absurd  consequence, 
it  will  be  presumed  that  some  exception  or  qualification  was 
intended  by  the  Legislature  to  avoid  such  conclusion." 

"A  reasonable  construction  should  be  adopted  in  all  cases  where 
there  is  doubt  or  uncertainty  in  r^ard  to  the  intention  of  the 
legislature."  People  ex  rel.  Wood  v.  Lacombe,  99  K  Y.  49,  and 
numerous  other  cases. 

It  seems  to  me  very  clear  that  the  spirit,  intent  and  purpose  of 
article  9-a  was  to  formulate  a  method  which  would  impose  a  tax 
upon  personal  property  of  certain  corporations  for  State,  city, 
town  and  village  purposes,  and  that  it  did  not  intend  to  impair 
the  right  of  school  districts  to  continue  to  tax  such  personal  prop- 
erty for  local  school  purposes.  If  there  is  doubt  as  to  the  inten- 
tion of  the  Legislature,  then  it  should  be  resolved  against  the 
daime  for  exemption  rather  than  to  adopt  a  construction  which 
would  work  a  repeal  of  an  important  act  by  implication  and 
exempt  a  large  class  of  personal  property  from  taxation  for  local 
school  purposes. 

It  has  been  stated  that  if  the  bounds  of  a  school  district  are 
State  Dept.  Reft. — ^Vol.  14        33 
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coterminous  with  those  of  a  village  or  city  that  such  school  dis- 
tricts would  not  be  harmed  by  the  adoption  of  a  construction  that 
such  corporations  are  exempt  from  local  taxes  upon  their  personal 
property,  but  this  does  not  appear  to  me  to  be  sound  reasoning. 
It  is  true  that  in  such  districts  the  amount  payable  under  the 
statute  would  be  turned  over  to  the  city,  town  or  village  authori- 
ties, and  such  municipalities  could  probably  apply  it  to  whatever 
purposes  it  might  desire  and  could  devote  the  whole,  or  such 
portion  of  it  as  the  authorities  should  direct,  to  school  purposes, 
but  even  in  those  districts  the  school  authorities  would  be  at  the 
mercy  or  caprice  of  the  city,  village  or  town  authorities  and  might 
or  might  not  receive  direct  benefits  from  such  taxes.  Such  dis- 
tricts would  be  deprived  of  all  right  to  levy  taxes  against  a  cer- 
tain class  of  property  which  has  heretofore  been  a  prolific  source 
of  revenue  for  many  districts.  It  is  fair  to  assume  that  if  the 
Legislature  had  intended  that  such  corporation  should  not  pay  any 
taxes  upon  its  personal  property  except  that  provided  in  article 
9-a,  it  would  have  included  the  school  districts  in  the  division 
thereof  and  increased  the  amount  which  should  be  paid  under 
the  act  to  make  up  the  loss  which  the  districts  sustained  by  being 
deprived  of  the  right  to  tax  locally  for  school  purposes  the  per- 
sonal property  of  such  corporations  as  such  property  had  always 
been  taxed. 

The  tax  specified  in  the  article  is  at  the  rate  of  3  per  centum 
upon  the  net  income  If  a  corporation  has  no  net  income,  and  is 
exempt  from  local  school  taxes,  it  will  have  no  taxes  to  pay  upon 
its  personal  property,  despite  the  fact  that  it  may  have  large 
value  in  such  property  within  a  school  district.  Instances  have 
already  arisen  where  just  such  conditions  exist  I  am  also 
informed  that  there  are  districts  in  the  State  where  such  corpora- 
tions have  been  paying  upon  their  personal  property  within  such 
districts,  about  20  per  cent  of  all  the  local  school  taxes.  Can  it 
be  possible  that  the  Legislature  intended  that  such  school  districts 
should  be  deprived  of  all  right  of  taxing  such  volumes  of  personal 
property  and  not  be  entitled  to  share  in  the  taxes  raised  through 
the  process  provided  in  article  9-a } 
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Taxation  for  general  purposes  and  taxation  for  local  school 
purposes  are  two  distinct  systems  of  taxation.  They  are  both 
general  statutes,  applicable  to  two  separate  and  distinct  purposes. 
The  State,  county,  town  and  highway  taxes  are  raised  under  one 
general  warrant  and  the  local  school  taxes  are  raised  under  a 
separate  and  distinct  warrant  and  the  assessment  and  collection 
of  such  school  taxes  are  provided  for  under  separate  and  distinct 
provisions  of  law.  While  the  general  exemptions  provided  for 
in  section  4  of  the  Tax  Law  apply  to  the  school  system  as  well 
aa  to  general  taxation,  it  must  be  borne  in  mind  that  the  class  of 
property  under  consideration  was  not  exempted  from  taxation 
under  either  system  prior  to  the  enactment  of  chapter  726,  and  is 
not  exempted  from  school  taxes  by  any  direct  provision  of  such 
act,  and  that  such  property  is  taxed  by  such  article  for  all  other 
purposes,  and  that  it  is  apparent  that  the  Legislature  never 
intended  to  exempt  such  property  from  school  taxes.  "  The  law- 
makers cannot  always  foresee  all  the  possible  applications  of  the 
general  language  they  use;  and  it  frequently  becomes  the  duty  of 
the  courts  in  construing  statutes  to  limit  their  operation  so  that 
they  shall  not  produce  absurd,  unjust  or  inconvenient  results  not 
contemplated  or  intended.  A  case  may  be  within  the  letter  of  the 
law,  and  yet  not  within  the  intent  of  the  lawmakers ;  and  in  such 
a  case  a  limitation  or  exception  must  be  implied."  L.  S.  &  M.  S. 
Ry.  Co.  V.  Eoach,  80  N.  Y.  344. 

This  case  precisely  enunciates  the  rule  I  wish  to  emphasize, 
viz. —  that  the  law-makers  did  not  foresee  the  application  of  the 
general  language  used  in  section  219-j  to  the  school  law,  arid  while 
school  taxes  may  be  within  the  letter  of  the  law,  yet  they  are  not 
within  the  intent  of  the  law-makers  and  the  act  should  be  limited 
in  its  application  to  State,  city,  village  and  town  taxes,  and  should 
not  apply  to  school  taxes. 

A  large  amount  of  personal  property  owned  by  mercantile  and 
manufacturing  corporations  has  heretofore  been  taxable  in  the 
various  school  districts  in  which  it  is  located,  and  to  eliminate 
it  by  the  general  language  employed  in  section  219-j  without 
permitting  such  school  districts  to  participate  in  the  division  of  the 
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taxes  would  "produce  absurd,  unjust  and  inconvenient  results" 
and  would  be  a  serious  blow  to  many  school  districts. 

It  seems  to  me  that  there  is  but  one  logical,  reasonable  con- 
struction to  be  placed  upon  the  exemption  provided  in  section 
219-j  and  that  is  that  it  was  never  intended  or  considered  appli- 
cable to  local  school  districts  and  does  not  exempt  personal 
property  of  such  corporations  from  taxation  for  such  local  schocd 
purposes. 

An  additional  reason  exists  for  the  conclusion  that  the  Legisla- 
ture did  not  intend  to  include  school  districts  in  the  exemption 
found  in  section  219-j.  It  was  apprehended  that  personal  prop- 
erty in  many  portions  of  the  state  would  have  been  assessed  in 
1917  prior  to  the  time  the  statute  took  effect,  and  so  the  statute 
makes  provision  that  franchise  taxes  due  before  January  15, 
1917,  and  taxes  on  personal  property  assessed  before  the  act  of 
1917  took  effect,  should  be  paid  as  theretofore.  The  statute  then 
proceeds :  "  But  if  any  manufacturing  or  mercantile  corporation 
shall  pay  taxes  on  personal  property  or  capital  stock  assessed  in 
any  tax  district  in  the  year  nineteen  hundred  and  seventeen,  such 
corporation  shall  be  entitled  to  credit  for  the  amount  of  such 
taxes  so  paid  on  its  account  for  taxes  first  assessed  against  it  under 
this  article  by  the  tax  commission,  not  exceeding,  however,  the 
amount  of  such  first  assessment.'* 

The  result  accomplished  would  seem  to  be  this:  A  tax  on 
personal  property  assessed  in  1917  must  be  paid.  But  personal 
property  of  what  nature  ?  The  statute  declares  it  shall  be  a  tax 
on  personal  property  "assessed  in  any  tax  district."  Now  a 
school  district  is  not  a  tax  district,  for  it  is  excluded  from  the 
definition  of  a  tax  district  as  that  definition  appears  in  section  2 
of  the  Tax  Law  which  governs  the  use  of  the  words  "  tax  district " 
throughout  the  entire  Tax  Law. 

"  Section  2,  subdivision  4.  ^  Tax  district '  as  used  in  this  chap- 
ter, means  unless  otherwise  herein  provided,  a  city  or  town  of  this 
state.*' 

I  think  that  the  extent  of  the  credit  given  outlines  the  extent 
of  the  exemption  given.  An  exemption  is  given  from  the  pay- 
ment of  taxes  on  personal  property  except  where  the  assessment 
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is  in  the  year  1917.  A  credit  is  given  for  the  payment  of  such 
taxes  Id  a  tax  district  Therefore  the  exemption  from  personal 
property  taxation  must  be  an  exemption  in  a  tax  district  only 
which  leaves  the  personal  property  of  such  a  manufacturing  or 
mercantile  corporation  still  subject  to  taxation  in  a  school 
district. 

This  interpretation  accords  with  section  219-h  which  directs 
the  State  Comptroller  to  turn  back  to  county  treasurers  one-third 
of  the  amounts  collected  in  the  county  to  be  apportioned  and  dis- 
tributed by  the  county  treasurer  to  the  different  cities. 

"Section  219-h,  subd.  6.  As  to  any  county  not  wholly 
included  within  a  city  the  county  treasurer  shall  within  ten  days 
after  the  receipt  thereof  pay  to  the  chief  fiscal  officer  of  a  village 
or  to  the  supervisor  of  a  town  the  portion  of  money  received  by 
him  from  the  state  comptroller  to  which  such  city,  village  or 
town  is  entitled,  which  shall  be  credited  by  such  officer  to  general 
city,  village  or  town  purposes.'' 

Kot  sharing  in  a  distribution  of  the  3  per  cent  tax  paid  by 
manufacturing  and  mercantile  corporations,  the  school  district, 
it  would  seem,  was  for  that  very  reason  continued  with  authority 
to  collect  taxes  on  personal  property  of  these  corporations  within 
the  district. 

The  only  way  we  can  possibly  construe  the  statute  so  that  manu- 
facturing and  mercantile  corporations  in  school  districts  shall  be 
exempt  from  the  payment  of  taxes  on  their  personal  property 
for  school  purposes,  would  be  to  read  "  tax  district "  occurring  in 
section  219-j  as  meaning  "taxing  district,"  which  entirely  dis- 
regards the  definition  of  "tax  district"  as  found  in  section  2 
of  the  Tax  Law. 

I  am  therefore  of  the  opinion  that  there  is  but  one  logical, 
reasonable  construction  to  be  placed  upon  the  exemption  provided 
in  section  219-j,  and  that  is,  that  it  was  never  intended  or  con- 
sidered applicable  to  school  districts  and  does  not  exempt  personal 
property  of  such  corporations  from  taxation  for  local  school 
purposes,  and  that  such  manufacturing  and  mercantile  corpora- 
tions will  remain  liable  to  taxation  upon  their  personal  property 
within  the  several  school  districts,  for  local  school  purposes. 
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In  the  Matter  of  OoNSTBUnrG  the  PROvisiowe  of  the  BAWKnro 
Law  and  the  Business  Corporations  Law  as  to  Investment 
Companies 

(Opinion  dated  January  23,  1918) 

A  corporation  organized  under  the  Holiness  Corporations  Law  may  not  have 
for  its  purposes  those  provided  for  by  the  Banking  Law. 

The  question  here  involved  is  as  to  the  l-ights  of  a  busineas  oorporation 
to  become  incorporated  under  a  certificate  including  certain  objects 
oovered  by  the  Banking  Law.  Section  2  of  the  Business  Corporations 
Law  provides  in  part  ae  follows:  "Three  or  more  persons  may  become 
a  stock  corporation  for  any  lawful  business  purpose  or  purposes  other 
than  a  moneyed  oorporation  or  a  corporation  provided  for  by  the  bank- 
ing, the  insurance  •  •  •  laws  *  *  *  by  making,  signing, 
acknowledging  and  filii^  a  certificate  *  *  *."  Article  VII  of  the 
Banking  Law  provides  for  the  incorporation  of  investment  companies  and 
section  293  of  that  law  provides  that  in  addition  to  the  powers  conferred 
by  the  General  Corporation  Law  and  the  Stock  Corporation  Law  such 
companies  shall  have  certain  powers  which  are  specifically  enumerated  in 
said  section  293  of  the  Banking  Law.  The  company  proposing  to  incor- 
porate has  in  its  certificatte  the  provision  that  it  shall  have  power  to  do 
the  various  things  quoted  in  the  opinion  herein.  Held,  that  the  proposed 
object  is  within  the  provisions  of  section  293  of  the  Banking  Law  and 
that  it  is  improper  to  have  it  in  a  corporation  which  proposes  to  inoor- 
porate  under  the  Business  Corporations  Law. 

Hon.  Francis  M.  Hugo,  Secretary  of  State,  submitted  the  fol- 
lowing form  as  to  statement  of  piirposes  in  a  certificate  of  incoi^ 
poration  drawn  pursuant  to  the  provisions  of  the  Business  Cor- 
porations Law,  with  a  request  for  an  opinion  as  to  whether  the 
said  statement  of  purposes  is  such  as  to  include  the  powers  of  an 
inveatment  company  as  defined  by  the  Banking  Law: 

"  To  lend  money  for  itself  or  as  agent  on  bonds  secured  by  mort- 
gage on  real  property  or  upon  personal  property,  and  to  lend 
money  and  make  advances  from  time  to  time  on  bonds,  secured  by 
mortgages  for  future  advances  on  real  property  or  upon  personal 
property.  To  lend  money  to  be  secured  by  bonds  and  mortgages 
upon  real  estate  in  the  City  of  New  York,  and  to  take  such  mort- 
gages in  the  name  of  the  company,  or  of  such  trustee  or  trustees 
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as  its  board  of  directors  may  appoint  and  designate  for  the  pur- 
pose, by  an  instrument  in  writing  to  be  recorded  in  the  office  of 
the  Eegister  of  the  County  of  New  York  or  any  other  county 
designated  by  its  board  of  directors,  and  to  issue  bonds  or  deben- 
tures against  such  mortgages  to  an  amount  equal  to  the  amount 
loaned,  upon  the  security  of  such  mortgages,  in  such  denomina- 
tions as  the  board  of  directors  may,  by  resolution  duly  passed, 
provide." 

Lbwis,  Attorney-General. — ^A  corporation  organized  under  the 
Business  Corporations  Law  may  not  have  for  its  purposes  those 
provided  for  by  the  Banking  Law.  This  prohibition  is  found 
in  section  2  of  the  Business  Corporations  Law  which  provides  in 
part  as  follows :  "  Three  or  more  persons  may  become  a  stock 
corporation  for  any  lawful  business  purpose  or  purposes  other 
than  a  moneyed  corporation,  or  a  corporation  provided  for  by 
the  banking,  the  insurance  *  *  *  laws  *  *  *  by  mak- 
ing, signing,  acknowledging  and  filing  a  certificate    *     *     V 

Article  VII  of  the  Banking  Law  provides  for  the  incorporation 
of  what  are  known  as  investment  companies,  and  section  293  of 
that  law  provides  that  such  a  corporation,  in  addition  to  the 
powers  conferred  by  the  General  Corporation  Law  and  Stock  Cor- 
poration Law  shall,  subject  to  the  restrictions  and  limitations 
contained  in  said  article  VII,  have  the  following  powers: 

*^  1.  To  sell,  oflFer  for  sale  or  negotiate  bonds  or  notes  secured 
by  deed  of  trust  or  mortgages  on  real  property  situated  in  this 
state  or  outside  of  this  state,  or  choses  in  action  owned,  issued, 
negotiated  or  guaranteed  by  it;  to  advance  money  upon  the 
security  of  such  bonds,  notes  or  choses  in  action ;  to  purchase  or 
otherwise  acquire  such  bonds,  notes  or  choses  in  action  and  to 
pledge  them  to  secure  the  payment  of  collateral  trust  bonds  or 
notes ;  to  sell  or  otherwise  n^otiate  such  collateral  trust  bonds  or 
notes. 

"  2.  To  receive  money  or  property  in  instalments  or  otherwise 
from  any  person  or  persons,  with  or  without  an  allowance  of 
interest  upon  such  instalments ;  to  enter  into  any  contract  or  under- 
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taking  with  such  persoiifl  for  the  withdrawal  of  such  money  or 
property,  at  any  time,  with  any  increase  thereof,  or  for  the  pay- 
ment to  them  or  to  any  person  of  any  sum  of  money  at  any  time, 
either  fixed  or  uncertain." 

The  proposed  corporation,  among  other  things,  states  that  one 
of  the  purposes  for  which  it  is  incorporated  is  "  to  lend  money 

*  *  *  on  bonds  secured  by  mortgage  on  real  property  *  *  * 
and  to  lend  money  ♦  *  ♦  from  time  to  time  on  bonds  secured 
by  mortgages  for  future  advances  on  real  property,  *  *  *. 
To  lend  money  to  be  secured  by  bonds  and  mortgages  upon  real 
estate  in  the  city  of  New  York     *     *     *." 

Said  section  293  of  the  Banking  Law  provides  that  investment 
companies  may  "  sell  *  *  *  bonds  or  notes  secured  by  deed 
of  trust  or  mortgages  on  real  property  situated  in  this  state 

*  *  *,"  and  may  "  advance  money  upon  the  security  of  such 
bonds     ♦     ♦     *" 

The  proposed  object  quoted  comes,  in  my  opinion,  within  the 
provisions  of  said  section  293  of  the  Banking  Law.  This  appear- 
ing, it  is  improper  to  have  it  in  a  corporation  which  proposes  to 
incorporate  under  the  Business  Corporations  Law. 


In  the  Matter  of  Consteuino  Chaptee  2534  of  the  United 
States  Statutes  and  Article  II,  Section  1,  op  the  Consti- 
tution OF  THE  State  of  New  York  as  to  Qualifications  of 
Women  Voters 

(Opinion  dated  Jantutry  26,  1918) 

An  American  woman  who  marries  a  foreigner  takei  the  nationatity  of  her  hus- 
band and  cannot  regain  her  citizenship  so  long  as  the  marital  relations 
legaUy  exist. 

An  American  woman  not  only  loses  her  citizenship  by  contracting 
marriage  with  a  foreigner  but  she  cannot  regain  it  except  through  the 
naturalization  of  her  husband  or  a  legal  termination  of  their  relations. 
Chapter  2534,  section  3^  United  States  Statutes,  provides  that  on  the 
termination  of  the  marital  relation  she  may  resume  her  American  citizen- 
ship, if  abroad,  by  registering  as  an  American  citizen  within  one  year 
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with  a  Consul  of  the  United  States,  or  by  returning  to  this  country,  or,  if 
residing  here,  by  continuing  to  reside  here.  Held,  that  in  this  State  not 
only  does  an  American  woman  not  regain  her  citizenship  so  long  as  the 
marital  relatione  with  a  foreign  husband  exist  but  inasmuch  as  citizen- 
ship is  a  prerequisite  qualification  for  the  exercise  of  suffrage  an  American 
woman  married  to  a  foreigner  cannot  vote  until  her  husband  has  been 
naturalized  or  she  ie  restored  to  citizenship  by  such  legal  termination 
of  the  marital  relations  as  provided  in  chapter  2534,  section  3,  United 
States  Statutes. 

The  board  of  elections  of  the  city  of  New  York  submitted 
inquiries,  together  with  a  request  for  an  opinion  thereon,  the  said 
inquiries  being  as  follows : 

"1.  Can  an  American  bom  woman  married  to  an  unnaturalized 
foreigner  residing  in  the  State  of  New  York  obtain  her  own 
naturalization  although  her  husband  does  not  choose  to  be  natural- 
ized? 

"  2.  Can  the  said  woman  cast  her  vote  on  the  strength  of  her 
American  birth  without  being  naturalized  although  married  to  the 
said  unnaturalized  foreigner )" 

Lewis,  Attorney-General. —  The  Constitution  of  the  State  of 
New  York  gives  to  every  citizen  the  privilege  of  suflFrage  upon  the 
condition  that  such  person  has  been  a  citizen  for  ninety  days,  an 
inhabitant  of  the  State  for  one  year  next  preceding  an  election, 
for  the  last  four  months  a  resident  of  the  county  and  for  the  last 
thirty  days  a  resident  of  the  election  district  in  which  he  or  she 
may  offer  his  or  her  vote,  providing,  however,  that  a  citizen  by 
marriage  shall  have  been  an  inhabitant  of  the  United  States  for 
five  years. 

A  woman  bom  in  the  United  States  expatriates  herself  by  con- 
tracting marriage  with  a  foreigner.  Chapter  2534,  section  3, 
United  States  Statutes,  enacted  March  2, 1907,  provides  that  "  any 
American  woman  who  marries  a  foreigner  shall  take  the  national- 
ity of  her  husband." 

This  act  was  declared  constitutional  by  the  United  States 
Supreme  Court  in  Matter  of  Mackenzie  v.  Hare,  239  U.  S.  299. 
Mr.  Justice  McKenna,  in  delivering  the  opinion  of  the  court,  said: 
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**  The  identity  of  husband  and  wife  is  an  ancient  principle  of 
our  jurisprudenca  It  was  neither  accidental  or  arbitrary  and 
worked  in  many  instances  for  her  protection.  There  has  been  it 
is  true,  mudb  relaxation  of  it  but  in  its  retention,  as  in  its  origin, 
it  is  determined  by  their  intimate  relation  and  unity  of  interests^ 
and  this  relation  and  unity  may  make  it  of  public  concern  in  many 
instances  to  merge  their  identity,  and  give  dominence  to  the  hus- 
band. It  has  purpose,  if  not  necessity,  in  purely  domestic  policy ; 
it  has  greater  purpose  and,  it  may  be,  necessity,  in  international 
policy.     And  this  was  the  dictate  of  the  act  in  controversy.  *  *  * 

**It  may  be  conceded  that  a  change  of  citizenship  cannot  be 
arbitrarily  imposed,  that  is,  imposed  without  the  concurrence  of 
the  citizen.  The  law  in  controversy  does  not  have  that  feature. 
It  deals  with  a  condition  voluntarily  entered  into,  with  notice  of 
the  consequences.  We  concur  with  counsel  that  citizenship  is  of 
tangible  worth,  and  we  sympathize  with  plaintiff  in  her  desire  to 
retain  it  and  in  her  earnest  assertion  of  it.  But  there  is  involved 
more  than  personal  considerations.  As  we  have  seen,  the  l^sla- 
tion  was  urged  by  conditions  of  national  moment.  *  *  *  The 
marriage  of  an  American  woman  with  a  foreigner  has  conse- 
quences of  like  kind,  may  involve  national  complications  of  like 
kind,  as  her  physical  expatriation  may  involve.  Therefore,  as 
long  as  the  relation  lasts  it  is  made  tantamount  to  expatriation. 
It  is  as  voluntary  and  distinctive  as  expatriation  and  its  conse- 
quence must  be  considered  as  elected.  This  is  no  arbitrary  exer- 
cise of  government.  It  is  one  which,  regarding  the  international 
aspects,  judicial  opinion  has  taken  for  granted  would  not  only 
be  valid  but  demanded." 

The  above  ruling  of  the  United  States  Supreme  Court  has  con- 
clusively determined  the  status,  as  to  citizenship,  of  a  woman  bom 
under  the  jurisdiction  of  the  United  States  and  married  to  a  native 
of  a  foreign  country  who  resided  in  the  United  States. 

Expatriation  may  be  a  heavy  penalty  imposed  for  the  privilege 
of  contracting  marriage  with  a  foreigner,  but  when  viewed  from 
the  standpoint  of  our  national  welfare  it  becomes  the  dictate  of 
necessity. 
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Under  the  law  a  woman  not  only  loses  her  citizenship  by  con- 
tracting marriage  with  a  foreigner  but  she  cannot  regain  it  except 
through  naturalization  of  her  husband  or  a  l^al  termination  of  the 
marital  relations.  Said  chapter  2534,  section  3,  United  States 
Statutes,  further  provides:  "At  the  termination  of  the  marital 
relation  she  may  resume  her  American  citizenship,  if  abroad,  by 
registering  as  an  American  citizen  within  one  year  with  a  Consul 
of  the  United  States,  or  by  returning  to  reside  in  the  United 
States,  or,  if  residing  in  the  United  States  at  the  termination  of 
the  marital  relation,  by  continuing  to  reside  therein." 

In  conclusion  I  hold 

1.  That  an  American  bom  woman  married  to  a  foreigner,  resid- 
ing in  the  State  of  New  York,  cannot  regain  her  citizenship  so  long 
as  the  marital  relations  legally  exist. 

2.  That  inasmuch  as  citizenship  is  a  requisite  qualification 
for  the  exercise  of  suffrage,  a  woman  married  to  a  foreigner  can- 
not vote  until  her  husband  has  been  naturalized,  or  she  restored  to 
citizenship  upon  the  legal  termination  of  the  marital  relations  as 
provided  in  chapter  2534,  section  3,  United  States  Statutes. 


In  the  Matter  of  Construing  the  Civil  Service  Law,  Section  21-a, 
Being  Chapter  438  of  the  Laws  of  1916,  in  Relation  to  Pen- 
sions for  Honorably  Discharged  Veterans  of  the  Civil  War 
Who  for  Ten  Consecutive  Tears  or  Upwards,  Immediately 
Preceding  Their  Attaining  the  Age  of  Seventy  Years,  Have 
Been  Employed  in  Seasonal  Work  upon  the  Canal 

(Opinion  dated  Jannary  28,  1918) 

Ri|^t  of  veterans  of  the  Civil  War  to  State  pensionB  in  certain  caeea. 

Among  the  employees  of  the  State  doing  canal  ^rork  are  certain  men 
in  what  ia  known  as  the  "  seasonal "  class.  They  are  appointed  at  the 
beginning  of  May  each  year  and  serve  during  the  canal  season  up  to 
about  December  first.  During  the  closed  period  of  the  canals  they  are 
laid  off.  Among  these  men  are  a  number  of  veterans  of  the  Civil  War 
who  have  worked  under  this  system  for  ten  years  or  more.  The  question 
here  presented  is  as  to  whether  these  men  are  entitled  ta  receive  from  the 
State  a  pension  amounting  to  one-half  of  their  oompensation  for  the  last 
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year  of  serrice.  "  Seaaonal "  poeitions  are  reoogniced  by  the  State  Civil 
Service  CommiBsion  ajid  such  appointees  in  the  competitiye  claae  are  made 
subject  to  the  provisions  of  the  rules  of  the  Commission.  The  words 
requirmg  a  continuous  employment  for  a  term  of  ten  years  should  not  be 
construed  literally.  These  veterans  worked  the  greater  part  of  each  of 
the  past  ten  years  for  the  State  and  the  only  reason  they  did  not  work 
the  omitted  portion  of  the  year  was  because  they  were  laid  off  on  the 
closing  of  the  canal.  They  should  be  allowed  and  paid  a  sum  equal  to 
one-half  of  their  salaries  or  wages  during  the  last  year  of  their  service, 
bat  not  to  exceed  the  sum  of  $1|000  per  annum. 

Hon.  W.  W.  Wotherspoon,  Superintendent  of  Public  Works, 
Bubmitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  to  whether  veterans  employed  in  the  Department  of 
Public  Works  who  have  rendered  service  for  the  State  each  and 
every  season  for  ten  years  or  more  before  they  arrive  at  the 
age  of  seventy  years,  are  entitled  to  be  placed  upon  a  retired 
list  and  given  an  annual  pension  of  one-half  of  the  salary  or 
wages  paid  them  during  the  last  year  of  their  service  for  the 
Stata 

Lewis,  Attorney-General. —  It  appears  from  your  inquiry  that 
there  are  a  number  of  employees  of  the  State  doing  canal  work 
in  what  is  known  as  the  "  seasonal  '^  class.  These  employees  are 
appointed  at  the  opening  of  canal  navigation,  on  or  about  May 
first  each  year  and  serve  until  the  season  closes,  about  December 
first.  From  that  time  until  the  opening  of  operations  in  the  fol- 
lowing year,  they  are  laid  off,  so  that  during  the  closed  period 
they  do  not  render  any  service  for  or  receive  any  compensation 
from  the  State.  There  are  a  number  of  honorably  discharged 
veterans  of  the  Civil  war  who  are  employed  in  such  seasonal 
work  and  the  question  now  arises, —  are  such  veterans  of  the 
Civil  war  who  have  worked  in  that  manner  for  ten  years  or  more 
entitled  to  be  retired  upon  reaching  the  age  of  seventy  years  and 
to  receive  from  the  State  a  pension  amounting  to  one-half  of  thmr 
compensation  for  their  last  year  of  service. 

Chapter  438  of  the  Laws  of  1916,  being  an  amendment  of  the 
Civil  Service  Law,  and  forming  section  21-a  thereof,  provides, 
in  substance,  that  every  honorably  discharged  soldier,  sailor  or 
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marine  in  the  Civil  war,  "who  shall  have  been  employed  for  a 
continuous  period  of  ten  years  or  more  in  the  civil  service  of 
the  state  of  New  York,  and  who  shall  have  reached  the  age  of 
seventy  years/'  may  upon  his  own  request  be  retired  from  employ- 
ment, and  thereafter  during  his  life  be  entitled  to  receive  from 
the  State,  through  the  department  or  institution  which  employed 
him  at  the  time  of  his  retirement,  a  sum  which  shall  amount  to 
one-half  the  salary  or  wages  paid  to  him  in  the  last  year  of  his 
employment,  not,  however,  to  exceed  the  sum  of  $1,000  per 
annum. 

I  have  held,  as  well  as  my  predecessor.  General  Woodbury, 
held,  that  the  ten  years  of  service  must  have  been  continuous  for 
a  term  of  ten  years  immediately  prior  to  the  veteran's  retirement. 
I  have  not  held  that  the  ten  years'  continuous  service  must  have 
been  eveiy  day  or  even  every  month  of  the  ten  years  immediately 
preceding  his  retirement.  The  employment  should  be  such  por- 
tion of  every  one  of  the  ten  years  immediately  preceding  his 
retirement  as  the  State  might  or  did  require  his  services.  It  is  a 
fact  well  known  to  all  of  us  that  there  are  several  branches  of  the 
State  government  in  which  the  employees  cannot  be  given  employ- 
ment during  the  winter  season  and  they  are  laid  off  during  that 
time  without  compensation,  but  if  the  employee  holds  himself  in 
readiness  to  resume  his  work  as  soon  as  the  season  opens,  it 
would  be  only  fair  and  equitable  that  his  labor  as  such  seasonal 
employee  should  receive  the  same  consideration,  so  far  as  the 
benefits  of  this  act  are  concerned,  as  the  employee  who  works  the 
entire  year  and  received  wages  for  the  entire  year.  An  employee 
who  only  works  eight  months  in  a  year  is  only  paid  for  that  time 
and  his  annual  compensation  is  proportionately  less;  and,  as  the 
pension  is  based  upon  his  last  year's  compensation,  it  will  also 
be  proportionately  less.  I  think  it  is  fair  to  assume  that  the 
Legislature  did  not  intend  to  discriminate  unjustly  against  the 
seasonal  employee  by  using  the  term  "  for  a  continuous  period  of 
ten  years.''  The  purposes  of  the  act  should  be  considered  in  its 
interpretation.  This  statute  is  along  the  same  general  line  found 
in  various  other  statutes  of  the  State,  to  wit:    To  give  preference 
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to  the  old  veterans  in  civil  positions  to  which  they  are  eligible; 
to  assist  them  in  their  declining  years;  and  to  place  them  above 
penury  and  want  in  the  weakness  of  old  age,  without  subjecting 
them  to  the  humiliation  of  seeking  public  charity  or  being  placed 
upon  a  level  with  the  ordinary  pauper, —  all  out  of  consideration 
for  the  services  they  rendered  our  country  in  the  days  of  civil 
strife,  and  for  ten  years'  faithful  service  to  the  State.  While 
the  Legislature  has  required  ten  years'  continuous  service,  it 
would  be  giving  it  a  very  narrow  construction  to  hold  that  the 
veteran  must  have  rendered  services  every  day  or  every  month 
during  that  period.  To  give  it  such  a  construction  would  exclude 
almost  every  soldier,  sailor  or  marine  from  its  benefits,  as  there 
would  be  very  few,  if  any,  who  could  show  ten  years  of  constant 
service  without  some  slight  break  in  the  continuity  thereof;  but 
where  the  party  has  been  for  ten  years  immediately  preceding 
his  application  for  retirement  employed  the  best  part  of  each 
year  for  the  State  he  has  sufficiently  met  the  requirements  of  the 
statute  to  render  him  eligible  for  a  pension. 

I  held  in  an  opinion  to  the  assistant  corporation  counsel  of  the 
city  of  Albany  under  date  of  December  17,  1917,  that  a  street 
sweeper  who  had  been  employed  by  the  city  for  seventeen  years 
prior  to  the  application,  but  whose  work  was  suspended  almost 
entirely  during  the  winter  months,  came  fairly  within  the  terms 
of  the  act  and  was  entitled  to  a  pension  as  provided  therein. 

Season  positions  are  recognized  by  the  State  Civil  Service 
Commission  and  seasonal  appointees  in  the  competitive  class  are 
made  subject  to  the  provisions  of  the  rules  of  the  Commission. 

It  was  held  by  the  Circuit  Court  in  Matter  of  Schneider,  164 
Fed.  Rep.  385,  that  the  words  "resided  continuously  within 
the  United  States  for  at  least  five  years,"  in  the  Naturalization 
Act  were  not  to  be  used  literally  as  requiring  the  applicant  to 
remain  at  all  times  physically  within  the  jurisdiction  of  the 
United  States.  In  that  caae  the  applicant  had  enlisted  in  the 
navy  and  was  absent  from  the  United  States  a  large  portion  of 
Ihe  five  years.  The  court  said,  at  page  886 :  "  The  word  *  con- 
tinuously/ which  is  not  foimd  in  the  act  of  1802^  cannot  be  con- 
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strued  literally;  else  a  resident  of  New  York  would  lose  his 
right  if  he  paid  a  visit  to  Europe  at  any  time  during  the  first 
four  years  of  his  residence,  or  spent  a  day  in  Jersey  City  within 
the  year  immediately  preceding  the  day  of  filing  his  petition. 
The  use  of  the  word  may  be  to  prevent  any  intermediate  change 
of  domicile  during  the  five  years." 

I  take  it,  therefore,  that  the  words  requiring  a  continuous 
employment  for  a  term  of  ten  years  should  not  be  construed  liter- 
ally as  requiring  the  veteran  to  have  been  employed  every  day  or 
every  month  during  the  whole  period  of  ten  years  immediately 
preceding  his  application.  The  employees  under  consideration 
worked  the  larger  part  of  each  year  for  the  last  ten  years  prior 
to  their  retirement  and  the  only  reason  they  did  not  work  the 
omitted  portions  of  the  year  was  because  they  were  laid  off  on 
the  closing  of  the  canals. 

I  think  the  old  veterans  are  entitled  to  a  fairly  liberal  construc- 
tion of  the  statute  and  I  therefore  advise  you  that  all  such 
seasonal  employees  whose  services  have  continued  during  the  open 
season  upon  the  canals  for  each  of  the  ten  years  immediately  pre- 
ceding their  application  for  retirement,  should  be  allowed  and 
paid  through  your  department  a  sum  equal  to  one-half  of  their 
salaries  or  wages  during  the  last  year  of  their  service,  but  not  to 
exceed  the  sum  of  $1,000  per  annum. 


In  the  Matter  of  Construing  the  Military  Law,  Section  14,  as 
Amended  and  Benumbered  by  Chapter  644,  Laws  of  1917,  in 
Eeference  to  a  Provision  of  Such  Law  that  the  Articles  of  War 
of  the  United  States  Army  Shall  Be  in  Force  at  All  Times 
as  to  the  Land  and  IN'aval  Forces  of  the  State  in  so  far  as 
Consistent  with  the  Military  Law  and  the  R^ulations  Issued 
Thereunder 

(Opinion  dated  January  29,  1018) 

Military  cotirts  have  no  jurisdiction  over  civilians  except  in  the  actual  theater 
of  war  or  where  martial  law  has  been  declared. 

A  New  York  Quard  sentry  on  duty  guarding  the  Barge  canal  was  shot 
at  by  a  civilian.    The  assailant  was  arrested  by  members  of  the  New 
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York  Guard.  The  question  is  now  presented  as  to  whether  he  can  he 
tried  by  a  court  martial.  Section  14  of  the  Military  Law,  as  amended 
and  renunkbered  by  Laws  of  1917,  chapter  644,  provides  that  the  Articles 
of  War  of  the  United  States  army  shall  apply  to  the  land  and  naval 
forces  of  the  State  so  far  as  consistent  with  the  Military  Law  and  its 
reg^ations.  Article  XII  of  the  Articles  of  War  provides  that  general 
courts  martial  shall  have  power  to  try  any  person  subject  to  military 
law  lor  any  crime  or  offense  made  punishahle  by  these  articles,  and  any 
other  person  who  by  the  law  of  war  is  subject  to  trial  by  military  tri- 
bunals. Article  II  of  the  Articles  of  War  defines  persons  subject  to 
military  law  and  members  of  the  New  York  Guard  cannot  be  held  to  be 
within  the  terms  of  this  definition  nor  can  it  be  held  to  include  civilians 
not  directly  connected  with  the  New  York  Guard.  A  general  court 
martial  therefore  has  no  power  to  try  the  civilian  in  question  as  he  is 
not  subject  to  military  law  nor  is  he  within  the  operation  of  martial 
law  because  that  only  exists  in  the  actual  theater  of  warfare  or  where 
martial  law  has  been  actually  declared.  The  civilian  mentioned  in  the 
inquiry  is  not  amenat>le  to  the  jurisdiction  of  a  court  martial  but  should 
be  delivered  over  to  the  civil  authorities  and  prosecuted  by  the  district 
attorney  in  the  civil  courts. 

Brig.-Gen.  Charles  H.  Sherrill,  Adjutant-General,  submitted 
an  inquiry,  together  with  a  request  for  an  opinion  thereon,  based 
upon  the  following  occurrence:  A  civilian  discharged  a  pistol 
at  a  New  York  Guard  sentry  on  duty  guarding  the  Barge  canal. 
He  has  been  arrested  by  members  of  the  New  York  Guard.  Is  he 
amenable  to  the  jurisdiction  of  a  court  martial? 

Lewis,  Attorney-General. —  Section  14  of  the  Military  Law 
(as  amended  and  renumbered  by  Laws  of  1917,  chap.  644) 
provides  that  the  Articles  of  War  of  the  United  States  army  shall 
be  in  force  at  all  times  as  to  the  land  and  naval  forces  of  the 
State  in  so  far  as  consistent  with  the  Military  Law  and  the  regu- 
lations issued  thereunder. 

Article  XII  of  the  Articles  of  War  provides  that  general 
courts  martial  shall  have  power  to  try  any  person  subject  to 
military  law  for  any  crime  or  offense  made  punishable  by  these 
articles,  and  any  other  person  who  by  the  law  of  war  is  subject 
to  trial  by  military  tribunals.  Section  130  of  the  Military  Law 
provides  that  military  courts  of  the  State  shall  be  constituted 
like  and  have  cognizance  of  the  same  subjects  and  possess  like 
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powers,  except  as  to  punishments,  as  similar  courts  provided  for 
by  the  laws  and  regulations  governing  the  army  of  the  United 
States.  Article  11  of  the  Articles  of  War  defines  persons  subject 
to  military  law.  Speaking  briefly,  this  definition  may  be  said  to 
include  soldiers  of  the  United  States,  retainers  to  the  camp,  and 
persons  accompanying  or  serving  with  the  armies  of  the  United 
States  in  the  field  or  without  the  territorial  jurisdiction  of  the 
United  States,  persons  under  sentence  adjudged  by  courts  mar- 
tial, and  persons  admitted  into  regular  army  soldiers*  home.  It 
is  obvious  that  this  definition  cannot  apply  in  the  case  of  the 
New  York  Guard.  But  we  might  paraphrase  it  in  holding  that 
persons  subject  to  military  law  under  the  State  are  members  of 
the  militia  in  active  service  and  in  case  of  actual  warfare,  insur- 
rection, riot,  etc,  persons  accompanying  and  serving  with  the 
militia,  also  persons  under  sentence  lawfully  adjudged  by  courts 
martial  (whose  terms  of  enlistment  may  have  expired).  It  is 
perfectly  clear  that  this  definition  cannot  be  held  to  include 
civilians  not  directly  connected  with  the  New  York  Guard.  The 
provision  of  the  Articles  of  War  with  respect  to  retainers  to  the 
camp,  etc.,  came  down  from  the  original  Military  Code  of  the 
United  States  of  1775,  which  derived  it  from  a  corresponding 
British  article.  It  is  held  to  include  such  persons  as  officers' 
servants,  newspaper  correspondents,  telegraph  operators,  etc., 
civilians  attending  the  army  and  actually  in  the  employment  and 
service  of  the  government.  The  article  is  very  strictly  construed 
and  it  might  be  said  that  at  present  there  is  really  nobody  with 
the  New  York  Guard  whose  case  would  be  parallel  to  that  of  the 
retainers  to  the  camp,  etc.,  defined  in  subdivision  D  of  article  II 
of  the  Articles  of  War. 

It  is  clear  then  that  a  general  court  martial  under  the  first  part 
of  article  XII  has  no  power  to  try  the  civilian  in  question  as  he 
is  not  a  person  subject  to  military  law.  The  question  remains 
whether  he  can  be  brought  within  the  term  "  any  other  person 
who  by  the  law  of  war  is  subject  to  trial  by  military  tribunals." 
The  "law  of  war"  as  used  in  article  XTI  means  martial  law. 
Martial  law  ordinarily  only  holds  in  the  actual  theatre  of  war- 
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fare,  although  sometimes  in  cases  of  riot  or  insurrection  it  is 
declared  to  exist  at  the  scene  of  the  trouble.  Martial  law  has 
been  defined  to  mean  really  nothing  but  the  will  of  the  command- 
ing military  officer.  But  it  is  not  necessary  for  us  to  go  into  a 
definition  of  martial  law,  or  to  consider  the  jurisdiction  of  courts 
martial  under  it,  for  it  is  an  obvious  fact  that  the  State  of  New 
York  is  not  at  present  under  martial  law,  and  that  the  Barge 
canal  is  not  the  scene  of  hostilities. 

I  do  not  think  that  a  civilian,  even  though  he  may  shoot  at  a 
soldier  doing  his  duty,  is  one  of  the  persons  defined  in  article  XII 
of  the  Articles  of  War  unless  he  commits  that  act  in  a  place  where 
martial  law  is  in  control. 

The  jurisdiction  of  special  courts  martial  and  summary  courts 
martial  is  even  narrower  than  that  of  general  courts  martial,  and 
it  is  not  necessary  for  me  to  consider  the  question  of  whether  they 
could  possibly  have  jurisdiction. 

In  People  ex  rel.  Frey  v.  Warden,  etc.,  100  N.  Y.  20,  the 
Court  of  Appeals  said  (p.  25) :  "  Courts  martial  and  delin- 
quency courts  are  tribunals  of  special  and  limited  powers,  having 
jurisdiction  only  of  oifenses  against  military  discipline  com- 
mitted by  persons  belonging  to  the  particular  branch  of  the 
service  for  which  such  courts  are  organized." 

The  Cyclopedia  of  Law  and  Procedure  says:  "  The  jurisdic- 
tion of  courts  martial  is  special,  and  is  limited  to  military  offenses 
and  persons  connected  with  the  military  servica  Since  courts 
martial  are  executive  agencies  they  cannot  assume  the  functions 
and  jurisdiction  properly  belonging  to  the  civil  courts,  except 
where  martial  law  has  been  established."  27  Cyc  498.  See  also 
Smith  V.  Shaw,  12  Johns.  257. 

My  conclusion  is  that  the  civilian  mentioned  in  the  inquiry  is 
not  amenable  to  the  jurisdiction  of  a  court  martial  but  that  he 
should  be  delivered  over  to  the  civil  authorities  and  prosecuted  by 
the  district  attorney  in  the  civil  courts. 


V 


COMPTROLLER 


In  the  Matter  of  the  Appraisal  of  Estates  Where  There  Are 
Additional  Taxes  on  Investments  in  Certain  Cases  under  the 
Taxable  Transfer  Law 

(Dated  October  22,  1917) 

layestmeiits  upon  the  transfer  of  whidi  the  Legialatare  hu  power  to  lay 
additional  burdens. 

The  question  has  been  raised  as  to  whether,  if  certain  investments  are 
held  by  the  appraiser  to  be  subject  to  the  additional  tax  imposed  by  sec- 
tion 221-b  of  the  Transfer  Tax  Law,  the  Surrogate  has  power  to  assess  an 
additional  tax  and  incorporate  it  in  the  taxing  order,  and  against  whom, 
in  such  case,  it  should  be  assessed.  The  section  in  question,  section  221-b, 
relates  to  "  additional  tax  on  investments  in  certain  cases."    This  section 

• 

provides  that  upon  every  transfer  of  an  investment,  as  defined  in  article 
15  of  the  Taxable  Transfer  Law,  taxable  under  this  article,  a  tax  is 
imposed  in  addition  to  that  imposed  by  section  221-a,  unless  the  tax  on 
such  investment  as  prescribed  by  article  15  of  such  law  or  on  a  secured 
debt  as  defined  by  former  article  15  of  such  law  shall  have  been  paid  on 
such  investment  or  secured  debt  or  unless  it  can  be  shown  that  a  per- 
•onal  property  tax  was  asseseed  and  paid  on  such  investment  during  the 
period  it  waa  held  by  decedent,  or  unless  the  latter  was  engaged  in  the 
purchase  and  sale  of  investments  as  a  business  and  held  such  investment 
for  sale  for  the  purpose  of  such  business  and  not  as  an  investment.  It  is 
apparent  that  the  clear  intent  of  this  new  section  221-b  is  to  impose  an 
additional  tax  upon  every  transfer  of  an  investment  of  the  character 
defined  in  article  15  of  the  Tax  Law  which  the  decedent  owned  at  the 
time  of  his  death  unless  the  same  was  within  one  of  three  classes  of 
investments  which  are  specifically  set  forth  in  the  opinion.  This  extra 
taxation  is  a  tax  on  the  right  of  succession  and  in  all  respects  similar  to 
the  tax  an  the  transfer  mentioned  in  section  220  of  the  Tax  Law.  The 
Surrogate  therefore  would  have  the  Uke  power  under  article  10  of  the 
Tax  Law  to  determine  the  additional  tax.  The  order  of  assessment  should 
assess  this  additional  tax  against  the  executor  or  administrator. 

Marshall  C.  Bacon  of  New  York  city  submitted  a  statement  of 
facts  and  an  inquiry  based  thereon,  showing  that  he  represents 
an  estate  in  which  are  certain  investments  which  he  believes  are 
subject  to  the  additional  tax  imposed  by  section  221-b  of  the 
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Transfer  Tax  Law,  and  asking  if  the  appraiser  so  reports  whether 
the  surrogate  has  power  to  assess  an  additional  tax  and  incorporate 
it  in  the  taxing  order,  and  further,  if  it  is  so  incorporated,  against 
whom  the  additional  tax  should  be  assessed. 

Travis,  Comptroller. —  Section  221-b  to  which  reference  is 
made  reads  as  follows : 

^^§  221-b.  Additional  tax  on  investments  in  certain  cases. 
Upon  every  transfer  of  an  investment,  as  defined  in  article  fifteen 
of  this  chapter,  taxable  under  this  article,  a  tax  is  hereby 
imposed,  in  addition  to  the  tax  imposed  by  section  two  hundred 
and  twenty-one-a,  of  five  per  centum  of  the  appraised  inventory 
value  of  such  investment,  unless  the  tax  on  such  investment  as 
prescribed  by  article  fifteen  of  this  chapter  or  the  tax  on  a 
secured  debt  as  defined  by  former  article  fifteen  of  this  chapter 
shall  have  been  paid  on  such  investment  or  secured  debt  and 
stamps  aflSxed  for  a  period  including  the  date  of  the  death 
of  the  decedent  or  unless  the  personal  representatives  of  dece- 
dent are  able  to  prove  that  a  personal  property  tax  was 
assessed  and  paid  on  such  investment  or  secured  debt  during  the 
period  it  was  held  by  decedent ;  or  unless  the  decedent  was  actually 
engaged  in  the  bona  fide  purchase  and  sale  of  investments  as  a 
business,  and  at  the  time  of  his  death  had  maintained  an  office 
or  place  of  business  in  this  state  for  the  carrying  on  of  the  actual 
bona  fide  business  of  purchasing  and  selling  investments,  as  dis- 
tinguished from  the  purchase  thereof  for  investment  purposes, 
and  had  owned  and  held  such  investment  for  sale  for  the  purpose 
of  his  business  and  not  as  investment  for  a  period  of  not  more 
than  eight  months  prior  to  his  death." 

Section  221-a,  which  immediately  precedes  the  foregoing  section, 
provides  for  the  ** rates  of  tax"  on  the  transfer  of  a  decedent's 
property  by  will  or  the  intestate  laws  or  as  otherwise  indicated  by 
the  several  subdivisions  of  section  220  of  the  Transfer  Tax  Law. 

Therefore  it  is  apparent  that  the  clear  intent  of  this  new 
section  221-b  is  to  impose,  as  it  states,  "an  additional  tax'*  upon 
every  transfer  of  an  investment  of  the  character  defined  in  article 
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15  of  the  Tax  Law,  which  the  decedent  owned  at  the  time  of  his 
death,  vnless — 

a.  The  tax  on  such  investment  as  prescribed  by  article  15  of 
the  Tax  Law  had  been  paid  and  the  proper  stamps  attached 
thereto,  or 

b.  A  personal  property  tax  was  assessed  and  paid  on  such  invest- 
ment during  the  period  it  was  held  by  the  decedent,  or 

c.  The  decedent  was  engaged  in  the  purchase  and  sale  of  such 
investments  as  a  business  and  held  such  investments  for  sale,  etc. 

It  seems  to  me  we  should  first  consider  whether  the  Legislature 
has  the  power  to  classify  and  impose  a  heavier  transfer  or  inherit- 
ance tax  upon  the  transfer  of  one  class  of  property  than  it  does 
upon  the  other  property  owned  by  a  decedent  at  the  time  of  his 
death.  If  the  Legislature  has  this  power  then  I  can  see  no  reason 
why  the  surrogate  cannot  assess  the  additional  tax  in  his  taxing 
order  immediately  following  the  tax  upon  individual  transfers 
taxed  under  section  221-a  aforesaid. 

The  Court  of  Appeals  in  People  ex  rel.  Farrington  v.  Men- 
sching,  187  N.  Y.  8,  in  referring  to  the  power  of  the  Legislature  to 
classify  property  for  taxation  purposes  (People  ex  rel.  Hatch  v. 
Reardon,  184  K  Y.  31,  said:  «*  *  *  We  held  that  '  The 
legislature  has  power  to  classify  as  it  sees  fit  by  imposing  a  heavy 
burden  on  one  class  of  property  and  no  burden  at  all  upon  others,' 
provided  *  all  persons  and  property  in  the  same  class  are  treated 
alike '  and  '  the  tax  is  imposed  equally  upon  all  property  of  the 
class  to  which  it  belongs.'  In  discussing  the  subject  we  said  that: 
*  While  a  tax  upon  a  particular  house  or  horse,  or  the  houses  or 
horses  of  a  particular  man,  or  on  the  sale  thereof  would  obviously 
invade  a  constitutional  right,  still  a  tax  upon  all  houses,  leaving 
bams  and  business  buildings  untaxed,  or  upon  all  horses  or  the 
sale  thereof,  leaving  sheep  and  cows  untaxed,  however  unwise, 
would  be  within  the  power  of  the  legislature.  *  *  *  The  equal 
protection  of  the  laws  *  only  requires  the  same  means  and  methods 
to  be  applied  impartially  to  all  the  constituents  of  each  class,  sc 
that  the  laws  shall  operate  equally  and  uniformly  upon  all  persons 
in  similar  circumstances.'     (Kentucky  Railroad  Tax  Cases,  115 
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TT.  S.  321,  337.)  Or,  in  other  words,  all  persons  must  *  be  treated 
alike  under  like  circumfitances  and  conditions,  both  in  the  privi- 
l^e  conferred  and  the  liabilities  imposed.'  Magoun  v.  Illinois 
Trust  &  Savings  Bank,  l70  TJ.  S.  283,  293 ;  Hayes  v.  Missouri, 
120  U.  S.  68;  Barbier  v.  Connolly,  113  TJ.  S.  27,  32.)" 

"  *  *  *  While  tiie  legislature  has  wide  latitude  in  classifica- 
tion its  power  in  that  regard  is  not  without  limitation,  for  the 
classification  must  have  some  basis,  reasonable  or  unreasonable, 
other  than  mere  accident,  whim,  or  caprice.  There  must  be  some 
support  of  taste,  policy,  difference  of  situation  or  the  like,  some 
reason  for  it  even  if  it  is  a  poor  ona" 

Although  the  language  of  the  Court  of  Appeals  which  I  have 
just  quoted  is  found  in  the  opinion  of  the  court  determining  that 
section  1  of  chapter  414  of  the  laws  of  1906,  amending  the  Stock 
Transfer  Act,  was  unconstitutional,  yet  I  believe  this  language 
clearly  indicates  that  the  Legislature  has  power  to  classify  prop- 
erty and  impose  additional  burdens  upon  the  transfer  of  it  under 
the  transfer  tax  statute.  To  ascertain  the  actual  property  subject 
to  this  additional  tax  the  analysis  of  section  221-b  defines  such 
property  to  be 

First.  All  the  investments  "  as  defined  by  article  fifteen  "  of 
the  Tax  Law; 

Second.  Excepting  such  of  said  investments  as  have  pa^d  the 
tax  under  said  article  15  of  the  Tax  Law;  or  upon  which  a  per- 
sonal property  tax  was  assessed  and  paid  during  the  period  it  was 
held  by  the  decedent;  or  where  such  investments  were  hdd  for 
sale  in  the  owner's  business  at  the  time  of  his  death. 

When  all  of  the  facts  just  mentioned  are  ascertained  we  then 
have  a  distinct  class  of  investments,  the  transfer  of  which  is  sub- 
ject to  the  additional  tax  provided  by  section  221-b  of  the  Tax 
Law.  The  additional  tax  on  the  transfer  of  this  class  of  invest- 
ments, so  far  as  I  can  see,  will  operate  equally  and  uniformly 
upon  the  transfers  of  these  particular  investments  where  the  cir- 
cumstances are  similar.  Assuming  that  the  Legislature  has  the 
power  to  make  this  classification  of  property  and  impose  an 
additional  burden  thereon,  the  fact  that  the  Legislature  imposed 
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this  additional  tax  upon  the  transfer  of  the  investment  and 
placed  section  221-b  in  article  10  of  the  Tax  Law  makes  it  dearly 
a  tax  on  the  right  of  succession  and  in  all  respects  similar  to  the 
tax  upon  the  other  transfers  mentioned  in  section  220  of  the  Tax 
Law;  and  therefore  I  believe  the  surrogate  would  have  the  like 
power  under  article  10  of  the  Tax  Law  to  determine  the  additional 
tax. 

The  further  inquiiy  as  to  whom  this  additional  tax  should  be 
assessed  against  has  engaged  the  attention  of  the  department  for 
some  time.  It  may  be  that  the  requirements  of  the  statute  would 
be  met  by  the  surrogate  reciting  in  his  order  a  list  of  the  invest- 
ments subject  to  the  additional  tax,  with  their  appraised  inven- 
tory value  as  shown  by  the  report  of  the  appraiser,  and  extending 
the  additional  tax  of  6  per  centum  thereon,  respectively.  The 
department  has  recommended,  however,  that  inasmuch  as  the 
statute  makes  the  executor  or  administrator  of  the  estate  per^ 
sonally  liable  for  the  payment  of  transfer  taxes,  that  the  order 
should  assess  this  additional  tax  against  the  executor  or  adminis- 
trator; and  this  suggestion  has  been  followed  in  the  few  estates 
having  this  class  of  investments  wherein  appraisal  proceedings 
have  been  had  and  orders  have  been  entered  since  July  1,  1917, 
when  section  221-b  became  a  law. 


In  the  Matter  of  the  Provisions  of  Section  221-b  of  the  Tax 
Law  for  an  Additional  Tax  under  the  Taxable  Transfer  Act 
in  Certain  Cases 

(Bated  October  30,  1917) 

Basis  upon  which  the  additional  tax  under  section  aai-b  of  the  Tax  Law 
should  be  computed. 

The  transfer  tax  under  section  221-b  of  the  Tax  Law,  added  by  chapter 
700  of  the  Laws  of  1017,  must  be  computed  at  the  rate  of  5  per  cent 
upon  the  appraised  inventory  value  of  each  investment  liable  to  the 
additional  transfer  tax  under  this  section. 

A  question  of  fact  with  an  inquiry  based  thereon  has  been 
presented  to  the  State  Comptroller  in  reference  to  the  taxable 
transfer  under  section  221-b  of  the  Tax  Law  as  follows: 
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"A  decedent  died  intestate,  October  30,  1917,  leaving  a  wife 
and  two  children  and  personal  estate  only. 

His  gross  personal  estate  was $60,000 

Deductions   5,000 


Net  estate 


$45,000 


"  Tax  under  section  221-a: 


Son 

Daughter 


Exempt 

Net  Transfer 

Tax 

% 

$15,000 

$5,000 

$10,000 

$100 

% 

15,000 

5,000 

10,000 

100 

% 

15,000 

5,000 

10,000 

100 

"  In  his  personal  estate  was  $10,000  in  bonds  subject  to  taxation 
under  section  221-b  of  the  Tax  Law,  included  in  the  gross  estate  of 

$60,000  as  above  stated. 

"  Are  these  $10,000  of  bonds  at  their  appraised  inventory  value 

subject  to  the  5  per  cent  tax,  amounting  to  $500,  xyr  must  we  first 

deduct  therefrom  one-fifth  of  the  deductions  and  one-fifth  of  the 

exemptions  above  stated,  amounting  to  $4,000,  and  impose  the 

5  per  cent  additional  tax  on  $6,000  only  ? " 


Tbavis^  Comptroller. —  I  have  advised  several  of  our  attorneys 
that  under  section  221-b  the  whole  appraised  inventory  value  of 
the  investment  is  liable  to  the  additional  tax  of  5  per  cent,  and 
orders  have  been  entered  accordingly. 

I  realize,  of  course,  that  the  courts  have  heretofore  told  us  that 
under  article  10  of  the  Tax  Law  it  is  proper  to  impose  the  tax 
upon  the  net  estate  only  after  debts,  testamentary  expenses,  com- 
missions, etc.,  have  been  deducted  therefrom,  for  the  reason  that 
the  net  estate  is  all  that  is  actually  transferred  to  the  legatees  or 
distributees.  In  other  words,  the  legatee  or  distributee  only  gets 
whatever  is  left  after  the  payment  of  debts,  testamentary  expenses, 
etc. 

If  this  same  reasoning  is  to  apply  in  assessing  the  additional 
tax  under  section  221-b  then,  of  course,  it  might  be  proper  to 
deduct  a  proportionate  part  of  the  deductions  from  the  appraised 
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value  of  the  particTilar  investments  which  are  subject  to  this 
additional  tax. 

Section  221-b  says:  "Upon  every  transfer  of  an  investment, 
as  defined  in  article  fifteen  of  this  chapter,  taxable  under  this 
article,  a  tax  is  hereby  imposed,  in  addition  to  the  tax  imposed  by 
section  two  hundred  and  twenty-one-a,"  etc. 

To  ascertain  this  tax  and  give  the  surrogate  jurisdiction  to 
assess  it  this  additional  tax  must  be  upon  the  iramsfer  of  the 
investment^  and,  as  heretofore  stated,  the  courts  have  said  that 
the  actual  taxable  transfer  is  what  is  left  after  the  debts,  testa- 
mentary expenses,  etc,  are  deducted. 

But  section  221-b  says  this  additional  tax  assessed  upon  the 
transfer  of  a  specifically  defined  class  of  property  shall  be  five 
per  centum  of  the  appraised  inventory  value  of  such  investment; 
and  we  can  not  impose  a  tax  upon  the  ^^  appraised  inventory 
value ''  of  an  investment  if  we  first  deduct  any  sum  whatsoever 
from  such  appraised  inventory  value. 

If  former  section  221  of  the  Tax  Law,  and  more  recently  sec- 
tion 221-a  had  imposed  a  tax  of  1  per  cent  or  6  per  cent  (accord- 
ing to  the  relationship  of  the  legatee  or  distributee)  on  the  transfer 
of  a  decedents  estate,  and  such  tax  was  either  "  1  per  cent "  or  "  5 
per  cent''  of  the  appraised  inventory  value  of  each  item  of  the 
decedent's  property,  I  doubt  very  much  if  the  courts  would  have 
felt  justified  in  allowing  any  deduction  whatsoever  before  extend- 
ing the  tax.  Under  section  221  and  section  221-a  the  tax  is  not 
on  the  appraised  value  of  each  asset  of  an  estate  but  is  upon  the 
amaimt  transferred  to  the  particular  legatee  or  distributee,  and 
the  court  could  veiy  reasonably  say  that  under  these  sections  of 
the  tax  law  it  was  only  intended  that  the  tax  should  impinge  upon 
the  amoimt  the  legatee  or  distributee  actually  received.  But,  as 
above  stated,  section  221-b  expressly  provides  that  if  the  invest- 
ments are  liable  to  this  additional  tax  it  must  be  S  per  cent  of  the 
"appraised  inventory  value/*  and  this  language  necessarily  pre- 
cludes any  consideration  as  to  how  much  or  what  amount 
the  legatee  or  distributee  may  actually  receive.  This  additional 
tax  upon  the  class  of  investments  affected  by  the  provisions  of 
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section  221-b  beoomes  the  State's  property  instantly  upon  the 
death  of  the  owner  without  any  reference  whatsoever  to  the 
aanount  which  the  legatee  or  distributee  may  actually  receive. 

When  the  statute  expressly  provides  how  and  upon  what  basis 
a  tax  must  be  determined  the  courts  must  follow  the  statute ;  and 
they  have  so  held  in  respect  to  determining  the  tax  on  life  estates 
where  the  life  tenant  only  lived  a  few  months  after  the  decedent's 
death,  although  his  expectancy  of  life  was  thirty  years  or  more. 
See  Matter  of  White,  208  K  Y.  64. 

I  am  therefore  of  the  opinion  that  the  transfer  tax  under  seo- 
tion  221-b  of  the  Tax  Law  must  be  computed  at  the  rate  of  5  per 
cent  upon  the  appraised  inventory  value  of  each  investment  liable 
to  taxation  under  this  section  of  article  10  of  the  Tax  Law. 


In  the  Matter  of  the  Gbnebax  Scopb  of  the  Offioial  Dutiks 

OF  THE  State  Compteolleb 

(Dated  November  1,  1917) 

Public  finance!  —  ontline  of,  as  ahown  by  the  details  of  work  in  the  State 
Comptroller's  office. 

Authority  of  State  OompiroUer  and  duties  devolving  upon  him — the 
several  bureaus  of  audit,  court  and  trust  fund,  finance,  investment  tax, 
land  tax,  mortgage  tax,  municipal  accounts,  stock  transfer  tax,  transfer 
(inheritance)  tax,  and  miscellaneous  matters  with  which  the  office  of 
Ck)mptroller  has  to  deal. 

Travis,  Comptroller. —  The  scope  and  method  of  raising 
revenue  for  the  support  of  our  State  government  presents  one  of 
the  greatest  determining  factors  in  the  life  of  our  people.  Yet 
the  ignorance  and  willful  disregard  in  the  past  of  the  necessary 
means  have  powerfully  encouraged  a  wide-spread  belief  that  onr 
citizens  should  look  to  their  government  for  support  rather  than 
that  they  should  support  the  government.  To  this  defective 
education  may  be  attributed  the  common  confusion  between  the 
payment  of  taxes  and  the  benefits  therefrom.    We  grow  up  from 
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youth  and  find  roads  aad  bridges,  schools  and  churches  —  in 
short,  all  the  necessary  State  government  provided  as  free  as  air. 
We  have  only  to  Uve  to  experience  their  benefits.  Yet  the  prob- 
lems connected  with  the  raising  of  necessary  revenues  are  seldom 
ever  discussed. 

Consequently,  we  enter  upon  our  duties  as  citizens  not  only 
in  ignorance  of  the  methods  by  which  the  cost  of  these  privileges 
are  defrayed,  but  also  with  a  positive  disinclination  to  receive 
instruction  upon  the  subject.  In  brief,  it  is  one  of  our  most 
singular  habits  of  mind  that  we  continue  to  n^lect  the  study  of 
the  most  vital  subject  that  concerns  the  welfare  of  the  citizens. 
Probably  not  one  citizen  out  of  a  hundred  can  be  induced  to  think 
about  how  much  our  Commonwealth  costs  us  annually.  As  long 
as  this  is  the  situation,  it  is  difficult  to  see  how  our  State  govern- 
ment can  be  more  economically  managed. 

Audit  Bueeau 

The  character  and  volume  of  the  business  transacted  by  State 
Comptroller  Travis'  office  have  increased  so  tremendously  during 
recent  times  as  to  require  the  establishing  of  twelve  separate 
bureaus  employing  over  250  persons.  The  annual  receipts  and 
expenditures  have  grown  to  exceed  $120,000,000,  but  more  impor- 
tant still  is  the  fact  that  the  volume  of  the  treasury  transactions 
during  the  last  few  years  has  grown  with  such  rapidity  as  to 
make  necessary  a  complete  transformation  in  the  accounting  and 
auditing  methods. 

The  Audit  Bureau  has  devised  and  installed  uniform  systems 
of  accounts  in  all  the  penal,  charitable  and  curative  institutions, 
and  in  this  way  closer  co-operation  and  co-ordination  have  been 
created  between  the  State  Comptroller's  office  and  the  different 
departments  under  his  control. 

CouBT  AND  Trust  Fund  Bubeau 

One  of  the  most  striking  instances  of  centralized  control  in 
New  York  State  is  the  strict  supervision  exercised  by  State 
Comptroller  Travis'  department  over  all  local  officials  having  the 
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custody  of  public  money.  This  system  of  supervision  was  the 
result  of  investigations  which  proved  that  much  loss  and  waste 
had  been  due  to  ignorance  rather  than  dishonesty. 

When  we  stop  to  consider  that  the  county  treasurers  have 
become  collectors  of  millions  of  dollars  belonging  to  State  funds 
and  that  any  single  defalcation  may  mean  a  very  serious  loss, 
the  desirability  of  the  State  exercising  the  closest  supervision  of 
the  administration  of  such  funds  is  apparent.  It  is  very  gratify- 
ing to  note  that  the  annual  reports  of  the  court  and  trust  fund 
examiners  reveal  a  constant  improvement  in  the  management  of 
these  funds  by  the  treasurers  of  the  various  counties  throughout 
the  State. 

If  any  sum  of  money  paid  into  court  as  a  court  and  trust  fund 
shall  have  remained  in  the  hands  of  a  county  treasurer  or  the 
chamberlain  of  the  city  of  New  York  for  a  period  of  twenty  years 
or  more,  the  law  provides  that  it  shall  then  be  paid  into  the  treas- 
ury of  the  State.  During  the  fiscal  year  ending  June  30,  1917, 
the  amount  of  such  funds  transferred  to  the  State  Treasury  was 
$11,850.21. 

PiNANCB  Bureau 

The  duties  of  the  State  Comptroller  originally  were  to  draw 
warrants  on  the  State  Treasurer  for  State  appropriations  and 
salaries,  and  to  make  annual  reports  to  the  Legislature.  These 
annual  statements  were  merely  those  of  receipts  and  disbursements 
with  estimates  of  expenditures  for  the  following  year. 

Because  of  the  borrowing  power  of  the  Comptroller  essential 
supply  deficits,  occurring  whenever  appropriations  exceeded  rev- 
enues, created  the  first  State  debt.  This  amounted  to  $2,905,335 
before  it  was  paid  off  in  1826.  But  the  legislative  appropria- 
tions continued  to  be  made  without  regard  to  the  amount  of  the 
revenues,  although  the  State's  direct  tax  increased  to  nine  and 
three-eighths  mills  before  1873,  and  considerable  difficulty  was 
experienced  in  collecting  it. 

During  all  these  years  it  was  frequently  found  necessary  to 
resort  to  the  sinking  fund  moneys  to  defray  current  expenses. 
By  1874  deficiencies  to  the  amount  of  $11,000,000  were  found 
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in  these  funds  requiring  a  constitutional  amendment  that  year 
prohibiting  such  application. 

For  the  last  quarter  of  a  century,  however,  the  revenues  from 
indirect  sources,  such  as  corporation,  inheritance,  excise,  mort- 
gages, stock  transfer,  motor  vehicles  and  investment  taxes  have 
so  increased  as  to  frequently  show  an  excess  over  expenditures. 

Investment  Tax  Bubeau 

Collections  under  the  new  Investment  Tax  Law,  which  became 
effective  July  1,  1917,  totaled  approximately  $1,500,000  to 
November  first.  Eecently  the  daily  receipts  from  this  tax 
amounted  to  over  $50,000,  State  Comptroller  Travis  reported. 

Under  the  provisions  of  the  new  law,  which  replaces  the 
Secured  Debt  Tax  Statute,  any  holder  of  an  investment  security 
may  pay  to  the  State  Comptroller  a  tax  of  twenty  cents  for  every 
$100,  such  tax  exanpting  the  property  from  all  State  and  local 
taxes  for  the  period  in  which  the  tax  is  paid,  not  to  exceed  five 
vears. 

Land  Tax  Bubeatj 

Probably  the  one  most  important  single  source  of  revenue, 
during  the  early  period  of  New  York  State's  finances,  was  from 
the  proceeds  derived  from  the  sale  of  its  public  lands.  In  the 
first  years  of  government,  approximately  one-half  of  the  State's 
entire  income  was  secured  in  this  way.  In  a  single  year,  $325,- 
000  out  of  the  total  $500,000  collected,  came  from  this  source, 
according  to  State  Comptroller  Travis'  records. 

The  sale  and  management  of  our  public  domain,  at  the  outset, 
however,  was  carried  on  in  a  n^lectful  way  and  much  land  was 
distributed  where  the  State  had  no  clear  title  of  ownership. 
Because  of  the  policy  of  disposing  of  its  public  lands,  large  tracts 
were  secured  by  speculators  who  reaped  immense  profits  in  this 
way.  Over  5,500,000  acres  were  sold  for  $1,030,000,  and  of 
this  vast  area,  3,365,000  acres  were  purchased  by  one  man  at 
about  four  cents  per  acre. 

Early  in  the  State's  history,  about  500,000  acres  of  this  vast 
territory  were  reserved  for  educational  purposes.    The  plan  was 
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to  create  a  permanent  fund  out  of  the  net  proceeds  collected  from 
the  sale  of  this  land,  although  $75,000  was  lost  shortly  afterwards 
because  of  careless  management  This  resulted  in  taming  over 
all  remaining  State  land  to  form  the  nucleus  of  the  common  school 
fund  and  about  1,000,000  acres  were  set  asida 

Until  about  thirty  years  ago,  the  State  adhered  to  its  early 
policy  of  disposing  of  its  lands  at  low  prices  and  unlimited  acre- 
age. The  established  plan  was  to  retain  only  what  was  needed 
for  public  purposes.  Since  then,  however,  New  York  has  adopted 
a  new  system  by  prohibiting  the  further  sale  of  its  public  domain. 
The  first  step  taken  in  acquiring  more  land  was  the  floating  of 
$1,000,000  bond  issue  for  Niagara  State  Reservation,  followed 
shortly  afterward  by  the  first  appropriation  of  $25,000  for  the 
Adirondack  Park  purchase. 

The  State's  forest  preserve  now  approximates  nearly  2,000,000 
acres,  valued  at  about  $25,000,000.  The  regions  are  to  be  for- 
ever reserved  for  the  free  use  of  the  people  for  their  health  and 
recreation.  This  domain  has  been  found  to  be  particularly  essen- 
tial to  preserve  the  water  and  timber  supply.  The  most  recent 
acquisitions  include  the  Palisades  Interstate  Park  and  the  Harri- 
man  gift  of  10,000  acres.  The  State  has  also  acquired  a  number 
of  smaller  parks  and  reservations  of  historical  or  scenic  value. 

The  acquisition  of  the  forest  preserve  raised  the  troublesome 
question  of  the  taxation  of  State  land  by  the  locality.  At  first 
the  State  expressed  its  approval  of  the  plan  whereby  its  lands 
should  be  taxed  just  the  same  as  a  private  individual.  The  result 
was  that  while  the  State's  acreage  increased  228  per  centum,  its 
taxes,  during  that  same  period,  increased  510  per  centunL  This 
meant  that  the  State's  lands  were  assessed  at  a  higher  valuation 
than  that  of  the  resident  owner. 

Until  recent  years,  it  has  been  the  policy  to  pay  for  the  forest 
preserve  out  of  the  annual  receipts.  The  noteworthy  exceptions 
have  been  the  short  term  bonds  issued  for  the  Niagara  Reserva- 
tion, the  $950,000  Adirondack  Park  issue,  the  $2,500,000  for  the 
Palisades  Interstate  Park  and  the  recent  $10,000,000  issue.  The 
unsoundness  of  including  such  expenditures,  as  current  expenses, 
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is  apparent.  Such  investments  are  for  the  benefit  of  the  people 
for  all  time  and  should  therefore  be  distributed  over  long  periods 
of  years. 

'  MoBTOAOB  Tax  Bubeau 

The  present  Mortgage  Tax  Law,  effective  since  1906,  imposes 
a  recording  tax  of  fifty  cents  for  each  $100.  The  amount  col- 
lected, less  the  expense  of  collection,  is  divided  equally  between 
the  State  and  the  localities  in  which  the  mortgaged  premises  are 
located.  During  the  quarter  ending  September  thirtieth  last. 
State  Comptroller  Travis  announced  that  the  amount  collected 
reached  $225,053.68.  The  State's  share  of  the  revenue  derived 
from  this  source  during  the  fiscal  year  ending  June  thirtieth 
amounted  to  $1,171,217.33. 

Municipal  Accounts  Bureau 

This  bureau  has  twenty  examiners  and,  to  completely  execute 
its  purpose,  needs  as  many  mora  The  number  of  municipalities 
to  be  examined  is  1,510,  and  it  is  required  to  formulate  and 
install  in  each  group  uniform  systems  of  accounting. 

•  The  work  of  installing  such  a  system  in  the  forty-seven  cities 
of  the  third  class  is  now  nearing  completion  and  a  plan  is  being 
formulated  and  prepared  for  towns.  It  will  require  uniform 
procedure  for  recording  the  financial  transactions  of  town& 

It  is  appreciated  that  town  supervisors  are  seldom  bookkeepers 
or  accountants  and  that  they  are  not  permitted  to  employ  account- 
ants to  keep  their  books.  For  that  reason  the  plan  being  worked 
out  will  not  require  either  bookkeeping  or  accounting  knowledge 
in  order  that  it  operation  be  successful. 

In  the  meantime  the  work  of  making  examinations  is  being 
continued  —  in  fact,  pressed  with  more  than  usual  vigor,  and,  at 
the  same  time,  advice  and  suggestions  respecting  municipal  admin- 
istrative, accounting  and  financial  problems  are  being  supplied 
by  correspondence. 

In  carrying  out  the  provisions  of  the  law  relating  to  the  exami- 
nation of  municipal  accounts,  the  Comptroller's  department  is 
performing  a  duty  which  has  a  far-resjching  effect  in  its  benefits 
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to  the  people  throughout  the  State  generally.  It  is  one  functicm 
of  the  Comptroller's  office  not  directly  connected  with  the  affairs 
of  the  State,  but  rather  extending  to  its  political  subdivisions. 

The  value  of  these  examinations  become  more  apparent  each 
year  and  the  assistance  which  is  freely  given  to  the  officials  of 
the  several  municipalities  and  the  publicity  which  is  given  to  the 
reports  of  the  examinations  as  they  have  been  made  from  time 
to  time,  have  served  to  correct  many  of  the  improper  practices 
which  have  existed.  One  of  the  beneficial  effects  of  such  exami- 
nations is  the  restoration  to  treasuries  of  municipalities  examined 
of  simis  of  mon^  illegally  or  improperly  withheld,  but  this  is 
but  a  small  measure  of  the  benefits  derived  from  examinations 
by  this  department 

Stock  Transfer  Tax  Bureau 

*  stock  transfer  tax  receipts 

1917  Fiscal  Year  Ending  June  SO,  1918 

July $521,486  04 

August 396,832  24 

September 447,171  "56 

tOctober 537,724  82 

Total  for  four  months $1,903,214  66 


z 


Transfer  (Inheritance)  Tax  Bureau 

New  York's  inheritance  (transfer)  tax  occupies  a  unique  posi- 
tion in  the  science  of  State  finance,  especially  as  a  revenue  meas- 
ure admirably  adapted  to  replace  the  antiquated  general  property 
tax  not  often  resorted  to  in  recent  years.  Regarded  solely  as  such, 
it  is  looked  upon  as  payment  for  the  benefits  received,  apportioned 
to  the  amount  according  to  the  ability  of  the  taxpayer.     The 


*  This  revenue  is  derived  from  the  tax  imposing  two  oenta  on  each  hundred 
dolIaxB  on  transfers  of  stock. 

t  Remitted  to  the  treasury  the  following  mcmth. 
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Commonwealth  may  be  said  to  be  a  silent  partner  in  the  business 
of  every  citizen  without  whose  protection  it  would  be  impossible 
ta  accumulate  wealth.  When  this  partnership  is  dissolved  by 
deaths  the  silent  partner  becomes  entitled  to  the  share  of  the 
capital. 

The  pit^ressive  or  graduated  form  of  inheritance  tax,  now  in 
use  in  "New  York  and  most  States,  is  fixed  in  amount  according 
to  the  degree  of  relationship  between  the  parties.  It  is  usually 
justified  by  the  accidental-income  features,  which  on  the  whole 
are  the  most  satisfactory  explanations  of  this  form  of  revalue. 
Moreover,  it  is  a  useful  method  of  getting  at  the  ability  of  tax- 
payers and  a  less  discouraging  tax  to  them  than  an  income  or 
property  tax,  nor  is  it  any  more  confiscatory.  As  a  source  of 
revenue,  the  inheritance  tax  in  practice  has  been  found  to  work 
well  as  it  is  difficult  to  evade,  and  at  the  same  time  yields  large 
amounts  of  revenue  without  injurious  results. 

The  New  York  tax  was  first  imposed  in  1885,  but  amendments 
of  greater  or  less  importance  have  been  made  at  nearly  every 
session  of  the  Legislature  since  that  time.  The  original  act  pro- 
vided for  a  tax  of  five  per  centum  on  collateral  inheritances, 
classing  brothers  and  sisters  with  the  exempt  relatives.  A  com- 
plete revision  of  this  law  was  made  in  1905,  although  its  main 
features  were  left  undisturbed.  But  so  successful  has  been  this 
form  of  tax  that  State  Comptroller  Travis  has  repeatedly 
recommended  making  it  a  still  more  important  source  of  revenue 
by  increasing  the  rate  on  large  estates.  Last  year  he  recom- 
mended a  new  basis  for  assessment  which  resulted  in  the  enact- 
ment of  a  law  that  will  increase  the  revenues  $3,000,000  annu- 
ally, making  the  average  amount  about  $10,000,000. 

MiSOSLIiANEOnS 

Recent  statements  to  the  effect  that  many  of  our  State  hospitals 

are  in  an  overcrowded  condition  and  that  there  exists  a  shortage 

of  accommodations  for  hundreds  of  patients  call  attention  to  the 

work  done  by  the  State  during  the  last  quarter  of  a  century  when 

the  insane  became  a  charge  upon  the  commonwealth. 
State  Deft.  Kept.— Vol.  14        35 
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According  to  records  in  State  Comptroller  Travis'  office,  the 
State  Commission  in  Lunacy  was  established  in  1889  when  there 
were  six  asylums  maintained  at  an  annual  charge  of  $1,600,000. 
There  are  now  thirteen  State  hospitals  equipped  at  $28,000,000 
to  care  for  approximately  38,000  patients  at  an  annual  expense  of 
about  $11,000,000  —  the  largest  item  of  the  general  fund 
expenditures.. 

The  Constitution  requires  that  all  such  institutions,  whether 
public  or  private,  be  visited  and  inspected  by  the  State.  Since 
1896,  a  salary  classification  board  has  attended  to  the  principal 
items  of  expenditure.  Considerable  saving  has  been  effected  by 
the  Audit  Bureau  of  the  State  Comptroller's  office  in  connec- 
tion with  the  purchasing  of  provisions,  stores  and  fuel  for  these 
institutions. 

Nowhere  in  the  world  is  greater  attention  given  to  safe-guarding 
the  health  of  the  citizens  than  in  New  York  State,  nor  is  there 
any  other  Commonwealth  where  laws  of  sanitation  are  more 
strictly  enforced  than  here.  How  this  State  became  the  first  to 
assume  regulation  and  charge  over  the  health  of  its  inhabitants 
may  be  interesting  to  relate,  in  view  of  special  wartime  precau- 
tions recently  adopted. 

Measures  for  the  protection  of  the  public  health  in  this  State 
were  at  first  taken  primarily  for  the  purpose  of  preventing  the 
introduction  of  disease  from  foreign  countries.  They  took  the 
form  of  the  establishment  of  quarantine  against  vessels  coming 
from  ports  at  which  contagious  diseases  were  prevalent  On  this 
account,  public  health  administration  developed  first  in  New  York 
city  where  the  important  seaport  was  located. 

Until  the  creation  of  the  State  Board  of  Health,  the  chief 
expenditures  incurred  by  the  State,  according  to  State  Comp- 
troller Travis'  records,  were  for  hospital  work  in  New  York  citj- 
and  for  quarantine  purposes  in  connection  with  the  regulations 
of  shipping  in  the  port  of  New  York,  the  sum  first  expended  by 
the  State  being  $5,000,  and  later  increased  to  $22,500.  Last 
year  the  State  appropriated  $644,130  for  the  work  of  the  State 
Health  Department 
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In  the  Matter  of  the  Claim  of  Frank  H.  Cuttbb,  for  Compensa- 
tion  under  the  Workmen's  Compensation  Law,  against  C.  T. 
Snavlin^  Employer;  United  States  Casualty  Company, 
Insurance  Carrier 

Case  No.  2997 

(Decided  April   11,   1017) 

Injnries  sustained  by  Frank  H.  Cutter  whUe  employed  as  a  '^ handy  man"  by 
C.  T.  Snavlin,  at  Syracuse,  N.  Y. 

On  July  29,  1916,  the  claimant,  Frank  H.  Cutter,  was  doing  plumbing 
work  in  connecting  up  a  boiler  in  a  building  owned  by  his  employer, 
C.  T.  Snavlin,  who  was  engaged  in  the  business  of  buying,  repair- 
ing and  selling  real  property.  While  so  employed  the  claimant  fell 
down  a  stairway  and  sustained  severe  injuries  to  his  right  elbow.  Uncor- 
roborated evidence  as  to  accident  discussed.  The  case  involves  several 
close  questions.  Held,  that  it  came  within  the  Compensation  Law  as 
claimant  was  not  a  contractor  but  an  employee;  that  even  if  claimant 
had  an  incipient  boil  where  injured,  the  accident,  if  it  accentuated  it  and 
caused  infection,  was  within  the  law.    Request  for  review  denied. 

This  case  was  heard  by  Deputy  Commissioner  Richards,  who 
decided  that  the  claimant  is  entitled  to  compensation.  The  insur- 
ance carrier  has  asked  to  have  this  decision  reviewed  by  the  Com- 
mission. 

Frank  H.  Cutter  claims  compensation  for  injuries  received  by 
him  on  the  29th  day  of  July,  1916,  growing  out  of  an  accident  by 
which  he  claims  to  have  fallen  downstairs  and  injured  his  right 
elbow.  The  claimant  is  a  handy  man  able  to  do  many  kinds  of 
repair  work,  and  on  the  day  in  question  was  engaged  in  doing 
some  plumbing  work  in  the  way  of  connecting  up  ^  boiler  for  his 
employer  in  the  city  of  Syracuse.  The  employer  is  said  to  be  a 
real  estate  man,  but  carries  on  a  very  extensive  business  in  buying 
up  real  estate  with  buildings  upon  it  which  have  fallen  into  dis- 
repair, repairing  them  so  as  to  put  them  in  good  condition  for  sale 

647 
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and  then  selling  them  oil  or  renting  them,  as  the  case  may  be. 
The  testimony  shows  that  within  the  last  few  years  Mr.  Snavlin 
has  thns  bought  and  rebuilt  or  repaired  many  buildings  in  the  city 
of  Syracuse,  running  anywhere  from  twenty  to  fifty,  as  I  read  the 
record.  He  states  that  he  finds  it  more  to  his  interests  to  furnish 
his  own  material  and  hire  men  to  do  the  work,  instead  of  having  it 
done  by  contract,  and  that  he  at  times  keeps  a  good  many  men  at 
work,  both  carpenters,  paperhangers  and  others.  The  claimant 
states  that  he  was  to  receive  thirty  cents  per  hour  for  his  wages, 
and  while  Mr.  Snavlin  seems  to  be  of  the  opinion  that  his  com- 
pensation was  rather  to  be  a  lump  sum  for  work  which  he  did,  it 
is  still  true  that  of  the  many  instances  where  Mr.  Snavlin  states 
that  he  paid  the  claimant,  the  rate  always  works  out  at  thirty  cents 
per  hour.  Not  only  did  Mr.  Snavlin  furnish  the  material  for  these 
repairs,  but  the  testimony  is  that  he  furnished  the  tools  with  which 
Cutter  worked,  or  at  least  a  portion  of  them.  The  claimant's  wit- 
nesses state  that  he  fell  down  the  cellar  stairs  on  the  twenty-ninth 
of  July,  that  he  received  treatment  at  home  for  some  days,  and 
that  he  finally  consulted  a  physician  on  the  seventh  day  of  August 
following.  The  physician  who  treated  him  on  August  seventh 
states  that  Cutter  told  him  that  he  had  fallen  down  the  stairs  and 
hurt  his  arm  on  the  twenty-ninth  of  July,  and  that  he,  the  physi- 
cian, found  a  very  much  inflamed  elbow  which  was  discharging 
pus.  There  is  evidence  that  the  claimant  received  a  severe  injury 
a  couple  of  years  before  by  cranking  an  automobile  by  which  this 
arm  was  rather  severely  hurt,  causing  a  partial  anklyosis  of  the 
elbow.  There  is  testimony  from  witnesses  for  the  employer  to  the 
effect  that  Mr.  Cutter,  before  he  received  his  injury,  had  an 
inflamed  spot  on  his  elbow,  which  one  of  the  witnesses  thought 
looked  like  a  boil.  She  says  she  advised  him  to  poultice  it  and  on 
asking  Cutter  why  his  employer  sent  such  a  man  to  do  the  work, 
that  Cutter  said  he  could  use  his  arm  well  enough  for  this  work. 
The  employer  and  insurance  carrier  contest  the  claim  on  the 
ground  that  there  is  no  sufficient  proof  that  an  accideit  happened, 
that  the  disability  is  the  result  of  infection  resulting  from  a  boil 
and  had  no  connection  with  an  accident,  and  that  in  any  event  the 
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claimant  is  not  covered  by  the  Compensation  Law,  because  under 
the  rulings  of  the  Commission  and  of  the  courts,  the  work  in 
which  he  was  engaged  was  not  carried  on  by  the  employer  for 
pecuniary  gain. 

Clifford  Searl,  for  claimant. 

W.  H.  Harding,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  insurance  carrier  daims  that  the 
case  is  not  covered  by  the  Compensation  Law.  He  cites  the  opin- 
ion of  the  court  in  the  cases  of  Bargey  v.  Massaro  Macaroni  Com- 
pany, Mihm  V.  Hussey  and  Coleman  v.  Bartholomew.. The  accident 
in  the  present  case  is  alleged  to  have  occurred  since  the  1st  of  June, 
1916,  at  which  time  the  amendment  to  the  Compensation  Law  went 
into  effect,  which  the  Commission  has  held  largely  did  away  with 
the  effect  of  the  decision  of  the  court  in  the  Bargey  case.  The  recent 
amendment  makes  the  work  which  the  injured  man  was  doing,  in 
certain  cases,  the  test  of  his  right  to  compensation.  Thus  subdi- 
vision 4  of  section  3  defines  an  employee,  among  other  things,  as 
*'  a  person  engaged  in  one  of  the  occupations  enumerated  in  sec- 
tion 2."  There  is  no  doubt  but  that  the  claimant  here  was  engaged 
in  one  of  the  occupations  enumerated  in  section  2  at  the  time  of 
his  accident.  The  insurance  carrier  further  claims  that  under  the 
decision  of  Coleman  v.  Bartholomew  it  must  be  held  that  the 
employer  was  not  carrying  on  a  business  for  pecuniary  gain.  I  do 
not  think  this  decision  is  controlling  in  the  present  case.  Bar- 
tholomew was  a  lawyer  who  also  had  a  farm  which  he  managed. 
Coleman  was  injured  while  repairing  the  roof  to  the  bam.  The 
court  held  that  repairing  the  roof  to  the  bam  was  incident  to  farm 
labor  and  so  was  excluded  from  the  statute,  and  further,  that 
repairing  the  bam  for  a  farmer  was  not  work  carried  on  by  an 
employer  for  pecuniary  gain.  In  the  present  case  a  man  while 
calling  himself  a  real  estate  dealer,  makes  a  regular  business  of 
buying  dilapidated  houses  and  buildings,  thoroughly  repairing 
and  remodeling  and  selling  them  at  a  profit.    This  business  is  very 
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extensive  and  lie  keeps  from  time  to  time  many  men  employed  in 
putting  these  houses  into  condition  to  rent  and  sell.  I  think  it 
must  be  held,  as  in  the  case  of  Sickles  v.  Ballston  Springs  Eefrig- 
erating  Company,  that  for  the  purposes  of  this  case,  Mr.  Snavlin 
had  two  lines  of  business,  one  dealing  in  real  estate  proper  and  the 
other  rebuilding  and  repairing  houses  as  a  vocation,  and  that  inas- 
much as  Mr.  Cutter  was  injured  in  that  portion  of  Mr.  Snavlin's 
business  which  is  deemed  hazardous  under  the  Compensation  Law 
and  was  carried  on  for  pecuniary  gain,  the  case  comes  under  the 
act  and  is  covered  by  the  policy  of  insurance  issued  to  the 
employer. 

The  insurance  carrier  further  questions  the  finding  that  an 
accident  happened  to  the  claimant,  and  also  the  finding  that  if  an 
accident  happened  his  present  disability  is  due  to  such  accident. 
The  carrier  very  rightly  asserts  that  inasmuch  as  the  finding  of  an 
accident  depends  upon  claimant's  uncorroborated  testimony,  that 
testimony  must  be  scrutinized  with  great  care.  It  is  perfectly  true 
that  a  trier  of  the  facts  may  wholly  disbelieve  an  interested  witness 
and  find  against  his  positive  testimony,  but  it  is  also  true  that  an 
interested  witness  may  be,  and  if  the  surrounding  circumstances 
make  it  proper,  should  be,  believed.  The  testimony  from  Mr. 
Cutter  is  that  he  slipped  on  the  stair  and  fell,  striking  his  elbow 
and  shoulder.  His  wife  corroborates  him  to  the  extent  of  saying 
that  on  the  same  day  he  came  home  and  reported  such  an  accident 
to  her  and  that  she  put  liniment  on  the  elbow  and  otherwise  treated 
him.  Dr.  Bums,  to  whom  he  went  a  week  later  for  treatment,  says 
that  the  claimant  then  told  him  of  the  accident.  There  is  nothing 
improbable  in  the  story  and  the  fact  that  the  claimant  immediately 
told  of  the  accident  and  has  been  consistent  in  his  statements, 
coupled  with  the  fact  of  the  serious  condition  of  his  elbow,  to  my 
mind  makes  the  Deputy's  finding  of  accident  perfectly  proper, 
especially  since  there  is  no  disproof  offered  except  statements  of 
two  people  who  were  in  the  house,  that  they  did  not  hear  him  fall, 
but  even  this  testimony  is  greatly  weakened  by  the  fact  that  Mrs. 
Paddock,  the  witness,  testified  that  she  was  on  the  second  floor 
when  Mr.  Cutter  is  said  to  have  fallen  in  the  cellar. 
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As  to  the  question  of  the  relation  of  the  accident  to  the  present 
disability  of  the  claimant,  there  is  this  to  be  said :  The  two  wit- 
nesses who  saw  the  elbow  before  the  accident  say  that  it  looked  as 
though  the  bones  were  going  to  protrude,  and  they  spoke  of  the 
condition  as  a  boil,  but  a  casual  glance  at  an  elbow  of  this  kind  is 
scarcely  sufficient  to  make  a  finding  that  it  is  the  result  of  a  boil, 
especially  in  view  of  the  statement  of  Dr.  Burns,  that  in  his  opin- 
ion the  serious  condition  which  he  now  finds,  or  which  he  found 
one  week  later,  was  not  due  to  a  boil.  Even  if  the  claimant  had  a 
boil  upon  his  elbow  in  an  incipient  stage  and  the  fall,  striking  the 
elbow,  accentuated  it  or  drove  the  poison  into  the  blood  stream,  it 
would  still  make  a  compensatible  case,  under  the  recent  ruling  of 
the  Commission  in  the  matter  of  Caine  v.  Greenhut. 

The  questions  involved  in  the  case  are  close  and  warranted  very 
careful  examination  on  the  part  of  the  insurance  carrier,  but  I  am 
of  the  opinion,  after  reviewing  all  the  testimony,  hearing  argu- 
ment and  reading  the  brief  of  the  insurance  carrier,  that  the  deci- 
sion of  our  Deputy  awarding  compensation  is  sustained  by  the  evi- 
dence and  should  be  affirmed. 

On  the  11th  day  of  April,  1917,  the  Commission  acted  upon  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion* 


In  the  Matter  of  the  Claim  of  Axna  Friedman,  Daughter,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Abraham  Friedman,  against  R.  &  F.  Realty 
Corporation^  Employer;  Zurich  General  Accident  and 
Liability  Insurance   Corporation,  Insurance  Carrier 

Death  File  No.  823 

(Decided  May  14,  1017) 

Injuries  resnlting  in  the  death  of  Abraham  Friedman  while  emplo3^d  by  the 
R.  ft  F.  Realty  Corporation  as  a  watchman  in  the  borough  of  Brooklyn, 
New  York  city. 

Anna  Friedman,  daughter  of  deceased,  brings  this  claim  in  behalf  of 
herself  and  of  her  mother  and  five  brothers,  all  of  whom  reside  in  Russia. 
The  brothers  are  all  under  eighteen  years  of  age. 
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Decedent's  death  was  the  result  of  blood  poison  following  the  amputa- 
tion of  an  infected  little  toe  and  thereafter  of  a  leg.  Whether  an  ingrow- 
ing toe  nail  caused  the  infection  contested.  Held,  that  the  failure  to  duly 
notify  employer  of  the  alleged  accident  under  the  circumstances  of  this 
case  barred  award. 

This  is  a  claim  by  Anna  Friedman,  daughter  of  Abraham 
Friedman,  deceased,  on  behalf  of  herself  and  also  on  behalf  of 
her  mother,  Kune  Friedman,  the  widow,  and  five  brothers,  all 
children  of  the  deceased  and  under  the  age  of  eighteen  years.  The 
mother  and  five  children  are  residents  of  Russia,  Anna  alone 
being  in  this  country. 

Abraham  Friedman  was  employed  by  the  R.  &  F.  Realty  Cor- 
poration in  the  borough  of  Brooklyn,  New  York  city,  as  a  watch- 
man on  a  building  being  erected  for  the  said  company.  On  Febru- 
ary 25,  1916,  said  Abraham  Friedman  died  from  blood  poisoning 
following  the  amputation  first  of  the  toe  of  his  right  foot  and  later 
of  his  leg.  These  amputations  were  necessitated  by  reason  of  an 
infected  little  toe.  It  is  claimed  that  a  brick  fell  and  struck  the 
deceased  on  this  toe  on  or  about  January  2,  1916,  and  that  the 
infection  resulted  from  the  wound  caused  by  such  striking  by  a 
brick.  It  is  claimed  that  the  deceased  told  his  daughter  on  the 
evening  of  January  2,  1916,  that  he  had  received  such  an  accident 
and  showed  her  where  the  toe  was  "  all  smashed  and  blue."  The 
doctor  who  was  called  to  treat  it  two  days  later  describes  it  as  a 
slight  abrasion,  and  that  there  was  a  slight  break  of  the  upper 
skin  or  epidermis. 

Deceased  returned  to  work  until  the  following  Tuesday,  Janu- 
ary 4,  1916,  on  which  day  a  friend  took  him  home  in  his  wagon 
from  the  shanty  on  the  job  where  he  worked,  and  a  doctor  was  at 
the  same  time  called  to  treat  him.  On  January  fourteenth 
deceased  was  removed  to  the  hospital  and  on  February  twenty- 
fifth  he  died.  The  death  certificate  signed  by  the  coroner's  phy- 
sician gives  the  cause  of  death  as  *^  Gangrene — right  leg — brick 
fell  on  foot." 

No  one  witnessed  any  accident,  but  the  daughter  and  the  phy- 
sician, both  of  whom  may  be  said  to  be  interested  parties,  testify 
that  deceased  described  the  accident  as  above  set  forth. 
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There  is  no  evidence  that  the  deceased  gave  any  notice  of  injury 
to  his  employer,  but  on  or  about  February  16,  1916,  more  than 
thirty  days  after  the  disability  occurred,  one  Benjamin  F.  Maged, 
an  attorney  representing  the  deceased,  wrote  a  letter  to  the  R.  & 
F.  Realty  Corporation  stating  that  Abraham  Friedman  had  placed 
in  his  hands  fo5r  collection  a  claim  "for  personal  injuries  sus- 
.  tained  by  him  on  or  about  January  2d,  1916,  at  your  premises  on 
Fortieth  street  and  Thirteenth  avenue,  Brooklyn,'^  and  saying  he 
expected  to  hear  from  the  company  within  the  next  few  days. 
This  letter  was  answered  on  March  sixth  by  John  J.  Bakerman, 
an  attorney,  acting  for  the  R  &  F.  Realty  Corporation,  who  trans- 
mitted witii  his  letter  "  blanks  for  report  under  the  Compensation 
Law."  The  letter  also  states  that  outside  of  the  attorney's  letter, 
the  company  has  no  knowledge  of  any  accident  and  "  cannot  even 
make  a  report  in  the  matter." 

The  attorney's  notice  to  the  employer  was  dated  several  days 
before  the  employee's  death ;  the  acknowledgment  of  it  was  dated 
nearly  two  weeks  after  his  death.  There  is  no  evidence  of  any 
notice  of  death  being  given  to  the  employer,  although  he  must 
have  learned  of  it,  for  on  March  eleventh  a  notice  of  injury  was 
filed  with  the  Commission  by  the  R  &  F.  Realty  Corporation, 
signed  by  one  Schumer,  as  president.  In  this  notice  the  fact  is 
noted  of  the  employee's  death,  but  in  answer  to  the  questions  as 
to  how  accident  happened  and  whether  employee  was  injured  in 
course  of  employment,  the  employer  states  that  he  does  not  know. 

The  business  of  the  R.  &  F.  Realty  Corporation  was  the  erec- 
tion of  a  tenement  house.  The  work  was  being  done  by  con- 
tractors and  the  deceased  seems  to  have  been  the  only  employee 
of  this  company  on  that  job. 

At  about  the  time  of  the  alleged  accident  the  R.  &  F.  Realty 
Corporation  became  involved  in  financial  difficulties  with  the 
result  that  the  two  owners  of  the  company,  one  Rhein  and  one 
Finkelstein,  were  compelled  to  relinquish  the  business  and  turned 
the  company  over  to  the  owner  of  the  mortgage,  who  was  Schumer, 
the  person  who  signed  the  notice  of  injury  subsequently  filed  with 
the  Commission.  As  nearly  as  it  can  be  established  Schumer's 
connection  with  the  company  began  on  January  twenty-fifth,  one 
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month  before  the  death  of  the  employee,  and  three  weeks  after 
the  accident. 

Sayee,  Commissioner. —  This  claim  is  resisted  on  three  main 
grounds,  first,  that  the  employment  was  not  covered  by  the  law; 
second,  that  the  employer  is  prejudiced  by  the  failure  to  give 
notice  of  the  injury  and  death;  and  third,  that  the  accident  has 
not  been  established  by  competent  evidence. 

Without  going  into  the  question  as  to  whether  or  not  the  busi- 
ness of  the  employer  was  covered  by  the  law,  I  will  proceed  to  a 
consideration  of  the  other  two  points  raised  by  the  insurance  car- 
rier.   These  points  call  for  a  serious  consideration. 

The  Court  of  Appeals  has  held  in  the  Carroll  case  (Carroll  v. 
Knickerbocker,  218  N.  Y.  435)  that  an  accidental  injury  cannot 
be  established  solely  by  hearsay  evidence.  We  have  here  hearsay 
evidence,  and  in  addition  an  injured  toe.  The  nature  of  the 
injury,  however,  is  not  such  as  to  clearly  spell  out  an  accident 
The  physician  who  treated  him  testified  that  it  might  have  come 
from  the  pinch  of  a  tight  shoe  or  a  wrinkle  in  the  leather  of  a 
lieavy  shoe,  such  as  this  class  of  workmen  customarily  wear.  He 
also  testified  that  it  might  have  come  from  stubbing  his  toe. 

In  view  of  the  difficulty  of  ascertaining  the  facts  as  to  such  an 
accident,  it  becomes  all  the  more  necessary  that  the  employer 
should  have  had  notice  within  the  time  fixed  in  the  statute.  There 
is  hearsay  evidence  to  the  effect  that  on  one  occasion  deceased 
told  of  having  stepped  on  a  rusty  nail,  and  it  appears  that  about 
a  month  or  six  weeks  from  the  accident  here  alleged,  deceased  had 
a  bad  ingrowing  toe  nail,  which  was  surgically  treated  by  Dr. 
Katzen,  who  later  treated  him  for  the  injury  which  is  the  basis 
of  this  claim.  An  attempt  is  made  to  prove  by  the  testimony  of 
Rhein  and  Finkelstein  that  they  had  knowledge  of  the  injury. 
They  are  very  hazy  as  to  time  and  as  to  whether  they  knew  of 
this  injury  or  whether  the  injury  of  which  they  knew  was  the 
ingrowing  nail  or  the  stepping  on  a  rusty  nail.  They  deny  hear- 
ing of  a  brick  or  stone  falling  on  deceased's  foot.  Moreover,  at 
this  time  they  were  in  financial  trouble,  had  lost  interest  in  the 
building   and   were   preparing   to  turn   the  company    over    to 
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Schumer,  who  so  far  as  the  record  discloses,  had  no  knowledge  of 
the  deceased  or  his  accident  The  insurance  company  sought  to 
locate  a  police  officer,  who  was  said  to  have  found  deceased  groan- 
ing in  the  shanty  at  one  time,  and  to  have  had  some  conversation 
with  him.  This  officer  could  not  be  brought  before  us  on  the 
hearing,  for  the  reason  that  he  had  retired  from  the  police  force 
and  returned  to  Ireland.  Evidence  was  offered  by  the  insurance 
company  to  the  effect  that  when  interviewed  in  about  April,  1916, 
the  officer  said  he  found  the  deceased  in  the  shanty  on  the  work 
and  suffering  from  his  foot,  and  that  deceased  told  him  it  was 
from  an  ingrowing  toe  nail. 

Under  all  the  circumstances  the  Commission  is  not  warranted 
in  excusing  the  failure  to  give  the  required  notice  and  the  claim 
must  be  denied. 

On  the  14th  day  of  May,  1917,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Eni  Hudec,  Widow,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Wendblin  Hudec,  against  Geoegb  G.  Wilson  &  Co.,  Inc., 
Employer;  Globe  Indemnity  Company,  Insuraiice  Carrier 

Case  No.  17604 

In  the  Matter  of  the  Claim  of  Frank  Chaevat,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  George  G. 
Wilson  &  Co.,  Inc.,  Employer;  Globe  Indemnity  Company. 
Insurance  Carrier 

Case  No.  6989 

In  the  Matter  of  the  Claim  of  Charles  Divots,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  George  G. 
Wilson  &  Co.,  Inc.,  Employer;  Globe  Indemnity  Company, 
Insurance  Carrier 

Case  No.  8067 
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In  the  Matter  of  the  Qaiin  of  F&ank  Dvobbk,  for  Campensation 
under  the  Workmen's  Compensation  Law,  against  Oisobge  G. 
Wilson  &  Co.,  Inc.,  Employer;  Globe  Indemnity  Company, 
Insurance  Carrier 

Case  No.  8099 

(Decided  May  14/1917) 

Damates  caused  by  the  collapse  of  a  buildint  at  Sixty-fonrth  street  and 
Third  avenue,  borough  of  Manhattan,  New  York  city,  resulting  in  the 
death  of  Hudec  and  personal  injuries  to  Charvat,  Divots  and  Dvordc, 
while  all  were  employed  by  George  6.  Wilson  &  Co^  Inc. 

The  cases  herein  are  considered  together  as  they  aU  resulted  from  the 
same  happening.  It  is  admitted  that  death  benefits  in  the  Hudec  case 
and  compensation  in  the  other  cases  should  be  granted,  the  only  question 
involved  being  as  to  who  was  the  employer  of  these  men  when  the  acci- 
dent occurred.  Upon  an  exhaustive  consideration  of  the  facts  in  the 
several  cases,  held,  that  awards  should  be  made  in  all  of  them. 

These  are  cases  growing  out  of  an  accident  on  the  23d  day  of 
N'ovember,  1916.  The  claim  of  Eni  Hudec  is  made  on  behalf  of 
herself  and  minor  children  for  the  death  of  her  husband,  Wende- 
lin  Hudec.  All  of  the  others  are  for  compensation  growing  out 
of  injuries.  The  claims  all  arose  out  of  the  collapse  of  the  roof 
of  a  garage  on  the  southeast  comer  of  Sixty-fourth  street  and 
Third  avenue,  which  was  in  course  of  construction.  Wilson  & 
Co.  were  the  general  contractors  for  the  erection  of  the  garage, 
and  one  John  Vorchok,  doing  business  under  the  name  of 
Empire  Fireproofing  Concrete  Construction  Company,  had  a  sub- 
contract to  do  the  reinforced  concrete  work.  There  is  no  question 
but  that  death  benefits  are  due  in  the  Hudec  case  and  compensa- 
tion in  the  other  three  cases,  the  only  question  being,  who  was 
the  employer  of  these  injured  workmen  on  the  date  of  the  acci- 
dent.   There  is  little  or  no  dispute  about  the  facts  of  the  case. 

Mr.  Murray,  for  insurance  carrier. 

Lyon,  Commissioner. —  There  seems  to  be  no  question  but  that 
Hudec  and  the  three  injured  workmen  were  originally  hired  and 
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paid  by  the  sulnsontractor,  Vorchok.  The  oindisputed  testimony, 
however,  ifi  that  some  three  or  four  weeks  before  the  accident 
occurred,  Vorchok  fell  into  finaacial  difficulties  and  was  unable, 
unassisted,  to  cany  on  his  contract  for  the  reinforced  concrete. 
His  contract  with  the  Wilson  Company  was  what  is  known  as  the 
uniform  contract  prepared  by  architects  and  contained  the  usual 
clause  that  if  the. one  party  to  the  contract  at  any  time  found  that 
Vorchok  could  not  properly  and  successfully  carry  the  same  out, 
the  other  party  to  the  contract  might,  on  giving  the  proper  written 
notice,  consider  the  contract  as  at  an  end  and  himself  do  the  work 
under  it,  rendering  to  Vorchok  at  the  end,  however,  any  surplus 
which  might  be  due  him  beyond  the  expense  of  carrying  the  con- 
tract out,  and  holding  Vorchok  for  any  excessive  payment  neces- 
sary to  be  made  beyond  the  terms  of  the  contract.  No  written 
notice  of  desire  to  do  this,  however,  was  served  on  behalf  of  Wilson 
&  Co.,  but  instead  there  was  an  oral  arrangement,  acquiesced  in  by 
both,  that  Wilson  would  take  up  the  reinforced  concrete  and 
complete  the  contract.  I  say  this  was  the  understanding, 
although  Mr.  Wilson  testified  that  he  merely  agreed  to  guarantee 
the  payment  to  Vorchok^s  men,  but  the  testimony  is  that  Vorchok 
from  that  time  forth  ceased  to  have  any  superintendence  over  the 
job,  except  that  he  visited  the  place  of  work  from  time  to  time 
and  apparently  O.  K.M  payrolls,  but  this  in  my  opinion  was  only 
for  the  purpose  of  having  a  proper  check  upon  the  payments  made 
by  Wilson,  in  order  to  make  the  final  settlement,  pursuant  to  the 
contract.  Mr.  Wilson  admits  that  he  not  only  took  over  such  men 
as  Vorchok  had  on  the  job,  but  that  he  hired  other  men  and 
that  he  had  the  absolute  control  over  them  and  the  right,  if  their 
work  did  not  prove  satisfactory,  to  discharge  them. 

There  is  some  question  raised  whether  Wilson  intended  to  cover 
Vorchok's  men  by  compensation  insurance,  but  this  question 
does  not  seem  to  be  very  material,  because  the  insurance  contract 
calls  for  coverage  of  all  of  Wilson's  men.  If  the  payroll  audit 
of  Wilson's  men  has  not  disclosed  the  fact  that  these  men  taken 
over  from  Vorchok  were  on  his  payroll,  a  future  audit  will 
undoubtedly  be  made  so  that  the  insurance  carrier  will  be  com- 
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pletely  covered,  so  far  as  the  premium  is  concerned  for  this 
risk,  and  no  douht  the  added  expense  to  Wilson  for  carrying 
insurance  on  the  men  doing  the  reinforced  concrete,  will  be 
credited  to  him  on  his  final  settlement  with  Vorchok. 

I  am  very  clearly  of  the  opinion  that  under  the  arrangement 
in  force  between  Vorchok  and  Wilson  at  the  time  of  the  accident 
Wilson  &  Co.  was  the  employer  of  Hudec  and  these  other  injured 
workmen,  and  I,  therefore,  advise  that  an  award  be  made  against 
Wilson  &  Co.  and  the  Globe  Indemnity  Company  in  all  of  the 
cases. 

On  the  14rth  day  of  May,  1917,  the  Commission  acted  upon  the 
foregoing  matter  in  accordance  with  the  forgoing  opinion* 


In  the  Matter  of  the  Claim  of  Eva  Pottee  Remington,  Mother, 
for  Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Fbederick  Eeminoton,  against  Bbigos  Bros.  & 
Co.,  Employer;  London  and  Lancashire  Indemnity  Com- 
pany OP  Amebioa,  Insurance  Carrier 

File  No.  A  12071 

(Decided  May  14,  1917) 

Injuries  resulting  in  the  death  of  Frederick  Remington  while  operating  an 
automobile  used  by  him  in  the  course  of  his  employment  near  Batavia, 
N.  Y. 

On  October  8,  1916,  Frederick  Remington,  while  employed  as  a  collector 
and  salesman  by  Briggs  Bros.  &  Co.,  a  corporation  engaged  in  the  seed 
business,  was  returning  from  one  of  his  business  trips  in  a  car  belonging 
to  the  employer  and  used  by  deceased  under  orders  in  order  to  morp 
quickly  cover  his  route.  At  the  time  of  the  accident  one  Attridge,  an 
assistant  of  deceased,  was  driving,  but  near  Batavia,  N.  T.,  the  car  over- 
took a  drunken  person  on  the  road  and  deceased  seized  the  wheel  and 
ditched  the  car  in  order  to  avoid  running  down  the  intoxicated  pedestrian. 
The  car  overturned  and  Remington  was  killed.  From  the  award  made  in 
this  case  by  Deputy  Commissioner  Phillips  the  present  appeal  was  taken 
by  the  insurance  carrier,  the  questions  arising  for  review  being  whether 
the  deceased  came  under  the  Compensation  Law  and  as  to  whether  hi^ 
mother  was  dependent  upon  him  at  the  time  of  his  death.  Held^  that  the 
case  should  not  be  reopened  but  that  the  award  should  be  confirmed. 
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In  this  case  an  award  was  made  by  Deputy  Commissioner 
Phillips  on  February  7,  1917,  to  the  mother  of  Frederick  Kem- 
ington,  who  was  killed  while  traveling  in  an  automobile  on 
October  8,  1916.  From  this  award  an  appeal  has  been  taken 
by  the  insurance  carrier,  and  the  matter  comes  before  us  to  review 
the  evidence  and  to  determine,  first,  whether  the  case  shall  be 
reopened ;  second,  whether  the  employment  of  the  deceased  came 
under  the  Workmen's  Compensation  Law;  and  third,  whether 
the  claimant,  the  mother  of  the  deceased,  was  dependent  upon 
him  at  the  time  of  his  death. 

Sateb,  Commissioner. —  I  am  satisfied  from  a  review  of  the 
evidence  in  the  record  that  the  deceased  was  killed  by  reason  of 
an  accident  growing  out  of  and  in  the  course  of  his  employment 
in  a  hazardous  employment  as  defined  in  the  Workmen's  Com- 
pensation Law,  and  that,  therefore,  the  case  is  one  within  that 
law.     The  employer  was  a  company  engaged  in  distributing  and 
selling  seeds.    Deceased  was  employed  as  a  "collector  and  salesr 
man"  (see  employer's  notice  of  injury).     It  appears  from  the 
testimony  of  the  president  of  the  company  that  deceased  was 
furnished  by  the  employer  with  an  automobile  in  order  that  he 
might  cover  the  territory  in  which  he  was  to  operate  more  quickly 
than  would  otherwise  be  the  case.    He  made  one  trip  out  in  the 
auto   and  on   the  second  trip  out  an  arrangement  was  made 
whereby  he  was  to  take  with  him  another  man,  one  Attridge,  who 
was  to  assist  in  working  the  various  towns  they  visited  as  the  sea- 
son was  drawing  to  a  close  and  haste  was  necessary.    The  deceased 
customarily  drove  the  car,  according  to  Attridge,  but  just  prior 
to  the  accident  Attridge  was  driving.    While  returning  along  the 
road  near  Batavia,  N.  Y.,  in  order  to  avoid  a  collision  with  a 
drunken  person  on  the  road,  deceased  seized  the  steering  wheel, 
the  machine  went  off  the  road  and  overturned.    Unquestionably  a 
part  of  the  duties  of  the  deceased  was  the  operation  of  a  vehicle. 
He  had  been  operating  it  on  the  morning  of  the  accident,  and 
although  he  had  not  been  steering  it  immediately  prior  to  the 
accident  he  was  riding  in  it  and  his  acts  evidence  responsibility 
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for  its  operation,  for  at  the  critical  moment  he  seized  the  Tvheel 
and  steered  off  the  road  in  preference  to  running  down  a  man  on 
the  road. 

As  to  the  dependency  of  the  mother,  it  appears  that  the  mother 
had  for  many  years  taught  school  and  had  supported  the  deceased 
through  school  and  college.  He  had  been  employed  upon  this 
employment  for  about  three  monllis,  had  sent  his  mother  a  check 
for  fifty  dollars  for  herself  and  was  on  his  way  home  from  a  suc- 
cessful trip  when  killed.  He  had  repeatedly  stated  that  all  that  was 
his  was  his  mother's  and  that  he  would  take  care  of  her.  She  had 
arrived  at  an  age  when  it  was  necessary  for  her  to  retire  from 
teaching  school,  and  after  her  years  of  toil  and  privation  she  had 
reached  a  time  when  she  had  a  right  to  expect  her  sons,  whom  she 
had  reared  and  educated,  to  maintain  her.  There  is  evidence  that 
I  think  we  must  believe  that  the  deceased  was  a  man  of  ability, 
that  he  had  received  offers  of  better  employment,  one  of  which  he 
expected  to  accept  after  his  return  from  this  trip,  and  that  his 
mother  was  deprived  of  a  very  substkntial  support  that  she  had  a 
right  to  look  to  in  her  later  years. 

Our  attention  is  directed  to  the  case  of  Tirre  ▼.  Bush  Terminal 
Co.,  172  App.  Div.  386,  but  that  case  is  not  in  point  here.  In 
that  case  there  was  a  paucity  of  evidence  and  the  evidence  of 
payments  to  a  parent  residing  in  a  foreign  country  was  almost 
wholly  hearsay.  In  this  case  the  mother  testifies  directly  that 
she  received  support,  that  the  fifty  dollars  given  her  was  by  way 
of  support  out  of  the  first  earnings  of  her  son,  and  there  is 
every  reason  to  believe  that  they  would  have  continued.  The  find- 
ing of  the  Commission,  when  founded  on  evidence,  is  final  and 
conclusive.     Rhyner  v.  Hueber  Building  Co.,  171  App.  Div.  56. 

The  evidence  in  the  case  is  to  my  mind  convincing  and  the 
decision  of  the  Deputy  Commissioner  was  sound.  No  new  evidence 
is  offered  and  the  evidence  in  the  record  is  sufficient  to  sustain 
the  findings.  Accordingly  it  follows  that  the  case  should  not  be 
reopened  and  the  award  should  be  in  all  respects  confirmed. 

On  the  14rth  day  of  May,  1917,  the  Commission  acted  on  the 
foregoing  matter  in  aox;ordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Eosib  Gandy,  Widow,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  for  the  Death 
of  Feank  Gandy,  against  Bass  Holding  Company,  Employer ; 
CoMHSBoiAL  Casualty  Company,  Insurance  Carrier 

Case  No.  11820 

(Decided  June  6,  1917) 

Injuries  received  by  Frank  Qandy,  resulting  in  his  deatli,  wldle  employed  as 
a  janitor  and  handy  man  by  Bass  Holding  Co.  in  the  borough  of  Man- 
hattan, city  of  New  York. 

The  claim  herein  was  brought  by  the  widow  of  Frank  Gandy,  who  was 
employed  at  the  time  of  his  death  on  September  30,  1916,  as  a  janitor  and 
handy  man  in  the  apartment  house  at  No.  1324  Lexington  avenue  in  the 
borough  of  Manhattan,  in  which  building  he  and  his  wife  had  a  flat. 
While  on  his  way  to  the  basement  of  the  premises  for  the  purpose  of 
looking  after  the  hot  water  plant  he  was  last  seen  alive  by  his  wife,  but 
was  afterward  found  unconscious  at  the  foot  of  the  stairway.  No  one  saw 
the  accident,  but  the  medical  proof  was  that  Gandy  was  foimd  with  a 
fractured  skull.  The  contention  was  made  that  he  was  not  in  the 
employ  of  the  company  at  the  time  of  the  accident.  From  the  evidence, 
however,  that  he  was  passing  from  one  place  to  another  on  the  company's 
property  for  the  purpose  of  repair  work,  he  was  obviously  in  its  employ 
and  within  the  sta/tute.  Award  granted  on  basis  of  the  wage  earning 
capacity  of  deceased  to  the  extent  of  twenty  dollars  per  month,  which  is 
held  to  be  a  fair  value  for  the  work  performed  by  him  for  the  company. 

This  is  a  claim  made  by  the  widow  of  Frank  Gandy,  for  her- 
self and  minor  child  for  compensation,  growing  out  of  the  death 
of  Frank  Gandy,  following  an  accident  on  September  30,  1916. 
Mr.  Gandy  was  a  carpenter  or  cabinet  maker  and  was  employed 
during  the  day  time  at  his  trade.  Deceased  and  wife,  the  claimant, 
had  a  flat  at  No.  1324  Lexington  avenue,  in  the  borough  of  Man- 
hattan, in  the  building  of  which  they  were  the  janitors.  The 
building  was  a  large  flat  house  occupied  by  many  families  and  the 
Gandy  family  were  allowed  the  use  of  an  apartment,  with  free 

light  and  heat  and  were  paid  twenty  dollars  per  month,  for 
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caring  for  the  house.  When  the  weather  was  cold  enough  to  require 
steam  heat,  the  pay  was  twenty-five  dollars  per  month.  The 
heating  apparatus  in  the  house  was  in  the  basement ;  the  Gandys 
occupied  a  flat  on  the  first  floor.  On  the  day  of  the  accident  Mrs. 
Gandy  had  been  shopping  in  the  neighborhood  and  as  she  returned 
she  met  her  husband  in  the  hallway,  who  stated  to  her  that  he  was 
going  down  to  attend  to  the  hot  water.  He  went  out  of  a  door 
in  the  rear  of  the  premises  from  which  a  flight  of  stairs  led  to 
the  area-way  in  the  rear  of  the  house.  His  wife  heard  him  call 
immediately  after  he  stepped  out  of  the  door,  and  on  going  to  the 
rear  of  the  house  saw  him  lying  on  the  stone  pavement  below  the 
stairway.  Help  was  summoned  and  a  doctor  called.  He  was 
removed  into  the  basement  of  the  building  and  from  there  to  the 
hospital,  where  he  died  without  ever  regaining  consciousness.  The 
insurance  carrier  resists  the  payment  of  compensation  on  the 
ground  that  there  is  no  proof  of  an  accident,  that  he  was  not  an. 
employee  of  the  Bass  Holding  Company,  the  owner  of  the  house, 
and  that  in  any  event  his  accident  did  not  arise  out  of  and  in 
the  course  of  his  employment  if  he  were  such  an  employee, 

Albert  Hlavac,  Jr.,  for  claimant, 

John  Purdon  and  Dr.  S.  M.  Lindebaum,  for  insurance  carrier. 

Lyon,  Commissioner. —  I  think  it  has  been  shown  that  deceased 
was  an  employee  of  the  Bass  Holding  Company  within  the  meaning 
of  the  Compensation  Law.  It  is  true  that  Mrs.  Gandy  was  per- 
haps primarily  the  janitress  of  the  house  in  which  they  lived,  and 
it  may  be  that  as  matter  of  fact  the  money  which  was  turned 
over  for  the  work  in  part  payment  for  janitor  service  was  handed 
to  her  and  not  to  her  husband,  but  the  undisputed  evidence  is  that 
the  deceased  was  handy  about  the  repairs  to  the  house  and  to  the 
plumbing  and  heating  apparatus,  that  he  undoubtedly  attended 
to  the  repairs  at  morning  and  night  when  repairs  were  needed 
and  that  the  rather  extraordinary  payment  for  janitor  service  of 
twenty  or  twenty-five  dollars  per  month,  in  addition  to  free  rent, 
light  and  heat,  was  in  payment  for  the  ordinary  janitor  service 
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and  for  his  service  as  handy  man  and  repairer.  It  seems  that 
the  use  of  a  flat  in  this  house  with  light  and  heat  is  of  the  reason- 
able value  of  at  least  twenty  dollars  and  I  think  it  must  be  found 
that  the  Gaudy s,  husband  and  wife,  received  for  their  services  in 
and  about  the  premises  at  least  forty  dollars  per  month,  of  which 
one-half,  or  twenty  dollars  per  month,  was  the  reasonable  value 
of  services  of  the  deceased.  I  think  also  that  Mr.  Gaudy's  death 
has  been  traced  with  reasonable  certainty  to  the  accident.  The 
doctor  who  first  reached  him  after  his  fall  diagnosed  his  case 
as  "  fractured  skull "  and  such  was  the  report  of  the  employer. 
There  is  no  evidence  in  the  case  whatever  that  Mr.  Gaudy  was 
suffering  from  any  heart  trouble  or  other  disease  which  would 
produce  vertigo  and  cause  his  fall ;  he  was  apparently  in  the  best 
of  health.  His  body  was  found  at  a  place  where  it  would  naturally 
be  if  he  fell  from  the  balustrade  of  the  outside  stairs,  and  his 
calling  to  his  wife  at  the  time  he  fell,  all  coupled  with  the  finding 
of  a  fractured  skull,  seems  to  me  to  leave  no  other  conclusion 
to  be  drawn,  if  we  are  to  give  effect  to  the  natural  inferences,  than 
that  his  fall  was  accidental.  In  this  respect  the  case  is  to  be 
distinguished  from  the  case  of  Collins  v.  Brooklyn  Union  Gas 
Company,  where  the  injured  man  fell  on  a  level  street  and  the 
medical  attendant's  report  showed  that  his  fall  was  caused  by 
heart  syncope.  In  that  case  the  court  held  that  there  was  no 
proof  of  an  accident,  but  that  is  certainly  quite  far  removed  from 
the  case  where  a  man  without  any  evidence  of  an  illness  is  found 
unconscious  with  a  broken  skull  at  the  bottom  of  a  stairway  down 
which  he  had  attempted  to  pass  after  dark  and  without  any  light. 
A  more  serious  question  arises  as  to  whether  the  accident  arose 
out  of  and  in  the  course  of  Mr.  Gaudy's  employment,  but  I  think 
this  also  must  be  found  in  favor  of  the  claimant.  Mrs.  Gaudy 
testified  distinctly  that  her  husband  just  before  his  fall  had  with 
him  the  usual  tools  with  which  he  repaired  the  premises,  and  a 
disinterested  witness  was  called  who  said  she  saw  such  tools  pro- 
truding from  his  pocket  a  moment  before  his  fall.  It  is  also  imdis- 
puted  that  he  stated  that  he  was  going  to  the  cellar  to  look  after 
the  hot  water.     It  therefore  seems  that  Mr.  Gaudy's  accident 
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occurred  while  he  was  passing,  on  his  employer's  plant,  from 
one  place  to  another  for  the  purpose  of  repairing  the  heating 
apparatus. 

The  attorney  for  the  insurance  carrier  relies  upon  the  case  of 
Gleisner  v.  Gross,  170  App.  Div,  37 ;  that  was  a  case  of  a  man 
who,  like  the  deceased  in  this  case,  in  the  care  of  a  building,  made 
repairs  to  plumbing,  painting  and  carpentry  work  and  other 
kindred  matters  and  was  going  to  a  roof  for  the  purpose  of  putting 
out  a  flag  and  was  injured  while  so  doing.  The  court  held  that 
the  findings  were  not  definite  enough  to  show  that  his  accident 
arose  out  of  and  in  the  course  of  his  employment  as  a  repairer  of 
plumbing,  painting  and  carpentry  wort  The  present  case  is 
further  to  be  distinguished  from  the  Gleisner  case  in  that  the 
deceased  here  was  on  his  way  to  do  the  work  which  is  enumerated 
in  the  statute  as  hazardous,  while  in  the  Gleisner  case  he  was 
injured  on  the  way  to  do  the  work  which  the  statute  does  not 
cover.  It  seems  that  in  the  Gleisner  case  if  Mr.  Gleisner  had 
been  on  his  way  to  repair  plumbing  or  carpentry  work,  which  is 
covered  by  the  act,  instead  of  being  on  the  way  to  perform  a  serv- 
ice which  is  not  covered  by  the  act,  he  would  have  been  protected 
by  the  employer's  insurance;  for  the  courts  have  held  that  an 
employee  engaged  in  hazardous  employment  is  covered  by  the  act 
not  only  while  actually  doing  the  hazardous  thing,  but  while  he 
is  doing  anything  that  is  incidental  to  a  hazardous  employment. 
If  this  be  so,  it  seems  that  while  Mr.  Gandy  was  passing  from 
the  first  floor  to  the  basement  for  the  speciflc  purpose  of  attending 
to  the  heating  apparatus,  he  was  covered  by  the  act,  that  specific 
thing  being  among  the  hazards  enumerated  under  section  2  of  the 
act 

I  therefore  advise  that  an  award  be  made  on  the  basis  of  the 
wage  earning  capacity  of  Mr.  Gandy  to  the  extent  of  twenty  dol- 
lars per  month,  which  is  a  fair  value  as  shown  by  the  evidence  of 
the  work  performed  by  him  for  the  Bass  Holding  Company. 

On  the  6th  day  of  June,  1917,  the  Commission  acted  upon  the 
forgoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Lottib  Coons,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Bbrnabd  Coons,  against  Endicott  Johnson  &  Com- 
pany, Employer;  Emplotbbs'  Liability  Assubancx  Cob- 
poBATioN^  Insurance  Carrier 

Death  File  No.  18665 

(Decided  June  6,  1917) 

Injuries  reoehred  hy  Bernard  Coona,  resulting  in  his  death,  while  employed  by 
Bndicott  Johnson  &  Co^  shoe  manufacturers. 

Bernard  Goons  on  or  about  January  1,  1916,  while  employed  by  Endi- 
cott Johnson  &  Co.,  a  corporation  engaged  in  the  manufacture  of  shoes, 
and  while  in  the  operation  of  shaping  a  shoe  by  placing  it  upon  what  is 
known  in  the  trade  as  a  tree,  sustained  an  inguinal  hernia  due  to  the 
exertion  which  he  was  compelled  to  use  in  order  to  force  the  incompleted 
shoe  upon  the  tree.  In  June  following  he  was  sent  to  a  hospital  and  was 
operated  on  for  the  hernia.  Pneumonia  developed  and  his  death  resulted. 
Held,  that  even  if  the  hernia  had  been  congenital  the  strain  of  the  acci- 
dent necessitated  an  operation  and  was  the  cause  of  the  pneumonia  of 
which  he  died.    An  award  was  made. 

Compensation  is  claimed  by  the  widow  of  Bernard  Coons  on 
behalf  of  herself  and  minor  children  for  death  benefits  arising  out 
of  his  death  on  June  twenty-first,  following  an  accident,  as  it  is 
claimed,  on  or  about  January  1,  1916.  The  employer  is  a  manu- 
facturer of  shoes  and  the  deceased  was  one  of  its  workmen.  One 
of  the  processes  of  shoe  making  is  to  place  the  incompleted  shoe 
upon  a  tree,  for  the  purpose  of  giving  it  the  proper  form.  This 
is  called  shoe-treeing.  When  the  leather  is  soft  and  pliable  the 
work  is  performed  apparently  without  much  exertion,  but  in  case 
of  heavy  shoes  made  of  stiffer  and  more  inelastic  material,  the 
work  necessitates  the  use  of  more  or  less  force.  The  deceased 
was  a  man  in  ordinary  health,  and  in  the  early  part  of  January, 
1916,  while  at  his  work  treeing  shoes,  complained  of  a  severe 
pain  in  his  side.  He  made  known  his  suffering  to  several  of  his 
co-employees  and  stated  that  he  could  no  longer  continue  at  work, 
and  another  employee  took  up  the  rack  of  shoe  tops  upon  which 
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the  deceased  was  working  and  finished  it  for  him.  On  reaching 
his  home  he  explained  his  injury  to  his  wife,  but  did  not  consult 
a  doctor  for  about  two  months,  when  he  stated  to  the  doctor  that 
he  had  injured  himself  about  two  months  previously.  He  resumed 
work  with  more  or  less  regularity,  and  finally  after  an  examina- 
tion on  the  sixteenth  of  June,  went  to  a  hospital  for  an  operation 
and  was  operated  on  for  an  inguinal  hernia.  Pneumonia  developed 
within  the  next  two  or  three  days  and  he  died  of  pneumonia  on 
the  twenty-first  day  of  Juna  The  insurance  carrier  resists  the 
payment  of  the  claim  on  the  ground  that  there  is  no  competent 
proof  to  show  that  the  accident  was  the  cause  of  the  pneumonia, 
and  it  also  resists  the  claim  on  the  general  theory  that  hernias, 
of  this  description  at  least,  are  caused  not  by  any  specific  accident, 
but  by  continued  impulses  or  strains  which  men  undergo  in  the 
course  of  their  employment 

Claimant  in  person, 

W.  L.  Tufts,  for  insurance  carrier. 

Lyon,  Commissioner. —  It  seems  to  be  the  consensus  of  medical 
opinion  that  pneumonia  may  and  often  does  develop  directly 
from  surgical  operations.  Apparently  the  pneumonia  germ  finds 
a  freer  scope  for  its  operation  when  the  person  is  weakened  and 
debilitated  from  the  shock  of  an  operation.  Such  pneumonia  is 
usually  referred  to  as  post-operative  or  post-traumatic  pneumonia. 
Inasmuch  as  the  pneumonia  in  the  present  case  followed  the 
operation  almost  immediately  and  resulted  in  death  within  the 
space  of  a  couple  of  days,  I  think  we  must  agree  with  the  medical 
authorities  that  the  death  of  Mr.  Coons  was  directly  due  to  the 
operation. 

A  much  more  difiicult  situation  is  presented,  however,  over  the 
question  whether  the  deceased  met  with  an  accident  within  the 
meaning  of  the  Compensation  Law.  That  there  are  instances  of 
traumatic  hernia  caused  by  excessive  strain  in  industry  is  too 
well  established  by  our  decisions  and  the  decisions  of  the  court  to 
admit  of  controversy.     Just  how  severe  a  strain  must  be  under- 
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gone  by  an  individual  to  cause  a  traumatic  hernia,  however,  is 
difficult  to  determine.    It  is  true  that  in  this  case  there  is  no  direct 
proof  of  any  injury  at  all,  except  from  the  statements  made  by 
the  deceased  himself,  but  this  would  necessarily  be  so  because  the 
work  in  which  the  deceased  was  employed  was  not  such  as  would 
give  outward  evidence  of  a  severe  strain,  and  if  a  hernia  were 
caused    by    tbe    strain    of    treeing    shoes,     it    would    neces- 
sarily have  to  be  proven  by  the  statement  of  the  injured  man  him- 
self, since  no  one  else  could  state  whether  he  in  fact  received 
a    strain    and    was    undergoing  pain.    In    the    present    case 
the  evidence   is  that  he  immediately  told   several   of  his  co- 
employees.     The    proof     is    that    he    suffered     intense    pain 
for   at   least  half  an  hour,   that  he  gave  up  his   employment 
for  the  day  and  turned  it  over  to  another  man  and  that  he  imme- 
diately told  his  wife  of  his  difficulty.     On  consulting  a  physician 
a  couple  of  months  later,  he  stated  to  the  physician  that  he  had 
strained  himself  two  months  previously,  and  I  think  this  testi- 
mony, although  it  is  altogether  hearsay,  being  corroborated  by 
the  fact  of  a  hernia  necessitating  an  operation  and  by  all  the 
circumstances  of  the  case  is  suflScient  to  warrant  a  finding  that  the 
deceased  did  receive  the  strain  of  which  he  complained  in  the 
early  part  of  January,  1916.     I  think  from  the  evidence  in  the 
case  it  must  be  found  that  Mr.  Coons  either  had  an  incipient 
hernia  prior  to  January,  1916,  or  at  least  had  such  congenital 
defect  that  he  was  easily  subject  to  this  sort  of  injury,  but  I 
think  the  fact  of  his  having  a  final  strain  suflScient  to  cause  him 
intense  pain  must  be  held  to  have  caused  the  intestine  to  pro- 
trude through  the  abdominal  ring.     I  do  not  see,  therefore,  that 
the  case  is  particularly  different  from  other  cases  decided  by  the 
Commission,  in  which  a  man  predisposed  to  disease  or  even 
suffering  from  it,  is  perhaps  in  ignorance  of  his  disease,  or  at 
all  events  finds  his  disease  not  disabling  until  an  accident  acceler- 
ates it  and  causes  disability.    I,  therefore,  advise  that  an  award 
be  made. 

On  the  6th  day  of  June,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  acx?ordance  with  the  forgoing  opinion. 
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In  the  Matter  of  the  Claim  of  Ermelinda  Tucillo,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  John  Tuoillo,  against  Ward  Baking  CoMPAirr, 
Employer;  Ocean  Accident  and  Guarantee  Compaitt, 
Insurance  Carrier 

Death  File  No.  35154: 

(Decided  June  6,  1917) 

Injuries  received  by  John  Tudllo,  resulting  in  his  death,  while  employed  by 
the  Ward  Baking  Company. 

On  February  28,  1916,  the  deceased,  who  was  the  husband  of  tlie 
claimant  herein,  Ermelinda  Tucillo,  was  injured  while  in  the  employment 
of  the  Ward  Baking  Company.  The  deceased  developed  a  right  Inguinal 
hernia  and  an  operation  was  performed  from  which  the  patient  made  a 
fair  recovery,  and  was  able  to  be  about  for  a  few  days.  On  April  twenty- 
first,  three  weeks  after  the  operation,  he  was  again  confined  to  his  bed 
and  died  April  twenty-sixth.  The  only  question  herein  is  as  to  whether 
the  death  can  be  traced  with  reasonable  certainty  to  the  injury.  It  was 
shown  that  the  deceased  had  a  heart  trouble  before  the  operation  and 
that  the  operation  left  him  weak  and  unable  to  work.  Held,  that  the 
injury  and  the  operation  had  hastened  his  previous  diseased  condition 
to  a  fatal  close.    An  award  was  made. 

Claim  is  made  by  Ermelinda  Tucillo,  the  widow  of  Jenaro 
(John)  Tucillo,  on  behalf  of  herself  and  minor  children,  for 
death  benefits  growing  out  of  the  death  of  the  said  John  Tucillo 
on  April  26,  1916,  in  consequence,  as  it  is  claimed,  of  an  injury 
on  February  28,  1916.  The  deceased  received  an  injury  on 
February  twenty-eighth  which  resulted  in  a  bubonocele,  or  a  light 
case  of  right  inguinal  hernia.  It  seems  there  can  be  no  question 
about  this,  because  the  deceased  and  the  employer  entered  into 
an  agreement  on  April  10,  1916,  for  compensation.  He  was 
examined  by  a  Dr.  McGlade  immediately  after  his  injury,  who 
found  a  very  serious  condition  of  his  heart  which,  in  his  opinion, 
should  have  prevented  an  operation.  At  the  latter  end  of  March 
he  went  to  the  physician  of  the  Ward  Baking  Company,  a  Dr. 
Fisher,  who  made  an  examination  of  him  and  recommended  an 
operation  for  the  hernia.    Dr.  Fisher  made  an  examination  for  the 
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purpoee  of  finding  out  whether  there  were  heart  lesions  which 
should  prevent  an  operation,  as  did  also  Dr.  Steele,  the  anaesthe- 
tist Neither  of  these  physicians  found  any  heart  trouble  sufficient 
to  prevent  the  operation.  An  operation  was  thereupon  performed, 
from  which  the  patient  made  a  fair  recovery,  the  wound  having 
healed  by  primary  intention  and  the  patient  was  able  to  be  about, 
although  in  a  very  weak  condition.  By  the  twenty-first  of  April, 
which  was  about  three  weeks  after  the  operation,  he  was  in  sucK 
condition  that  he  had  to  take  to  his  bed  again  and  he  died,  as 
already  stated,  on  April  twenty-sixth.  The  question  to  be  deter- 
mined is  whether  the  death  can  be  traced  with  reasonable  cer- 
tainty to  the  injury. 

Claimant  in  person* 

Norman  G.  Hewitt,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  case  must  turn  entirely  upon  the 
docision  of  the  question  of  fact,  as  to  whether  the  death  can  be 
traced  with  reasonable  certainty  to  the  injury,  and  this  question 
is  exceedingly  dose.  The  fact  that  the  wound  healed  after  the 
operation  by  primary  intention,  so  that  the  patient  was  able  to 
be  about,  would  seem  to  show  on  the  face  of  it  that  the  serious 
consequences  of  the  deceased's  injury  had  passed.  I  think  it 
must  be  found  as  a  fact  that  the  deceased  was  suffering  with  a 
very  severe  form  of  heart  trouble  prior  to  his  operation.  This 
was  found  by  the  first  physician  who  examined  him  and  advised 
against  an  operation,  and  while  Dr.  Fisher  and  Dr.  Steele,  by  the 
examination  they  made  just  prior  to  the  operation,  did  not  find 
the  seriouB  heart  condition,  Dr.  Fisher  did  testify  at  the  hearing, 
in  answer  to  the  question :  "  Do  you  care  to  state  what  your  opinion 
was  that  he  died  of?  A.  Chronic  interstitial  syphillitic  myo- 
carditis." 

The  fact  that  this  physician  himself  states  that  the  heart 
trouble  was  chronic,  taken  in  conjunction  with  the  findings  made 
by  other  physicians,  makes  it  necessary  in  my  opinion  to  find  that 
the  patient  was  suffering  with  myocarditis  at  the  time  of  his 
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injury  and  of  his  operation.  We,  therefore,  have  a  situation 
where  a  man  with  a  serious  disease  which  may  have  resulted 
in  his  death  sooner  or  later,  undergoes  an  operation  which,  while 
outwardly  successful,  leaves  him  in  a  very  weak  and  debilitated 
condition  and  who  dies  within  a  month  after  the  operation. 

It  appears  to  be  clear  from  the  testimony  that  up  to  February 
28,  1916,  the  deceased,  although  suffering  from  heart  disease, 
was  in  such  condition  as  to  be  able  to  do  his  regular  work.  From 
the  date  of  his  injury  he  never  does  another  day's  work,  at  the 
end  of  about  a  month  he  undergoes  an  operation  at  the  hands  of 
his  employer^©  physician  and  dies  within  less  than  a  month  after 
that  operation,  never  having  recovered  to  any  greater  extent  than 
to  be  able  to  get  around  in  a  very  weak  and  debilitated  condition. 
In  my  opinion  it  must  be  found  that  the  claimant's  injury  and 
his  subsequent  operation  so  weakened  and  debilitated  him  as  to 
light  up  and  hasten  his  previously  diseased  condition  to  a  fatal 
close,  all  the  more  so  in  view  of  the  presumption  made  necessary 
by  section  21  of  the  Compensation  Law,  and  I,  therefore,  advise 
that  an  award  be  made. 

On  the  6th  day  of  June,  1917,  the  Commission  acted  upon  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Selma  Worf,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Geoeqe  a.  Woef^  against  Phoenix  Sand  and  Gravel  Com- 
pany, Employer;  Travelers'  Insurance  Company^  Insurance 
Carrier 

Death  File  JTo.  35586 

(Decided  June  6,  1917) 

Deatl^  of  George  A.  Worf,  by  drowning,  while  employed  by  the  Phoenix  Sud 
and  Gravel  Company,  as  captain  of  a  tand  scow  in  Brooklyn,  city  of  New 
York. 

The  deceased,  George  A.  Worf,  disappeared  about  May   13,   1916.    A 
f€W  days  later  his  body  was  found  in  the  water.     At  the  time  of  his 
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disappearance  he  was  employed  as  captain  of  a  sand  scow  which  was 
docked  in  the  Gowanus  canal,  in  the  city  of  New  York,  borough  of  Brook- 
lyn. The  only  question  is  as  to  whether  his  death  was  the  result  of  an 
accident  within  the  Compensation  Law.  It  was  part  of  the  duty  of 
deceased  to  go  from  the  dock  to  the  boat  and  to  do  so  it  was  necessary 
to  pass  over  the  water.  This  was  a  hazardous  employment  and  where 
death  results,  accident  will  be  presumed  in  the  absence  of  evidence  to  the 
contrary.  The  Commission  has  heretofore  held  that  where  a  workman 
who  is  called  upon  to  assume  a  hazard  in  his  employment  disappears, 
such  disappearance  must  be  held  to  arise  out  of  his  employment.  An 
award  was  made  to  the  widow  of  claimant. 

George  A.  Worf,  the  deceased  employee,  disappeared  on  or 
about  May  13,  1916.  His  body  was  found  in  the  water  on  May 
22,  1916.  Deceased  was  captain  of  a  sand  scow,  which  was  tied 
up  to  a  dock  at  the  foot  of  Seventh  or  Eighth  street,  Brooklyn,  in 
what  is  known  as  Gowanus  canal.  No  one  witnessed  any  accident, 
and  the  question  to  be  determined  is  as  to  whether  death  was 
caused  by  an  accident  arising  out  of  and  in  the  course  of  the 
employment. 

Claimant  in  person. 

E.  A.  Willoughby  and  Leo  Quinn,  for  Travelers'  Insurance 
Company. 

Sayer,  Commissioner. —  An  award  was  made  herein  by  the 
Deputy  Commissioner  who  first  heard  the  testimony.  From  this 
award  an  appeal  was  taken  by  the  insurance  carrier.  The  case 
now  comes  before  us  for  a  rehearing  and  review  on  the  recom- 
mendation of  counsel  for  the  Commission. 

Additional  testimony  has  been  offered  and  admitted  to  the 
record  and  by  action  of  the  Commission  the  case  was  reopened 
and  18  now  before  us  for  a  determination  on  the  only  point  in 
dispute,  namely,  did  George  A.  Worf  come  to  his  death  by  reason 
of  an  accident  arising  out  of  and  in  the  course  of  his  employment. 

I  believe  he  did,  and  believe  we  can  come  to  no  other  conclusion 
on  the  evidence  in  the  case. 

The  barge  upon  which  deceased  was  employed  was  tied  to 
the  dock  at  the  foot  of  Seventh  street,  Brooklyn.  So  far  as  it 
has  been  possible  to  ascertain,  deceased  was  last  seen  about  three 
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o'clock  in  the  afternoon  of  the  day  he  disappeared.  At  that  time 
he  was  going  down  the  dock  toward  his  boat,  with  his  arms  full 
of  groceries,  and  not  intoxicated  He  stopped  a  moment  to  pass 
the  time  of  day  with  an  acquaintance  employed  at  the  dock.  Two 
or  three  days  later  this  witness  learned  that  deceased  had  disap- 
peared, and  some  days  after  that  he  saw  his  body  in  the  water 
where  the  scow  had  been  pulled  out.  The  possibility  of  suicide 
has  been  suggested.  No  evidence  has  been  offered  to  show  a 
motive  or  desire  or  suggestion  of  suicide,  and  such  a  theory  is 
wholly  negatived  by  the  fact  that  when  last  seen  deceased  had  in 
his  arms  groceries  for  his  meals  on  the  boat.  Evidently  there 
was  no  question  of  an  accident  in  the  mind  of  the  employer,  for 
in  his  report  of  injury,  signed  by  the  treasuier  of  the  company 
on  May  22,  1916,  the  very  day  deceased's  body  was  found,  occur 
these  questions  and  answers,  **Q.  Was  employee  injured  in  the 
course  of  employment?"  Answer,  "Yes."  Q.  "Was  injured 
employee  doing  his  r^ular  work  ? "    Answer,  "  Yes." 

The  deceased  had  a  duty  to  go  upon  the  boat,  and  part  of  lie 
hazard  of  his  employment  arose  from  the  fact  that  he  might  fall 
from  the  boat  into  the  water.  The  Commission  has  heretofore 
held  that  a  workman  who  is  required  to  go  to  a  post  of  d^inger  and 
from  thence  disappears  is  in  the  course  of  his  employment,  and 
that,  in  the  absence  of  proof  to  the  contrary,  his  disappearance 
arises  out  of  such  employment.  Such  a  rule  is  logical,  and  any 
other  rule  would  work  hardship  and  injustice  in  many  cases.  In 
such  a  case  as  this  there  is  no  more  reason  to  suspect  self-destruc- 
tion than  there  is  in  the  case  of  a  mechanic  found  mangled  by  his 
msachine  or  the  track  walker  found  struck  by  a  train,  and  where 
there  was  no  eye  witness  to  the  injury.  Accident  will  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary  when  death 
results  and  is  the  natural  and  logical  result  of  the  particular 
hazard  of  the  employment  That  being  the  situation  here,  I 
advise  an  award  to  the  widow.  No  award  is  made  to  the  child, 
since  that  claim  is  not  pressed  and  cannot  be  sustained. 

On  the  6th  day  of  June,  1917,  the  Commission  acted  on  the 
forgoing  opinion  in  the  foregoing  manner. 


Fbohdeb  V,  Van  Geldbb  573 


State  Industrial  Conuniftaion  [VoL  14] 


In  the  Matter  of  the  Claim  of  Raymond  Feohder,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  David 
Van  Oeldeb^  Employer;  Zurich  Genebal  Accident  and 
Liability  Insubancb  Company,  Insurance  Carrier 

Case  No.  11968 

(Decided  June  19,  1917  ) 

Injuries  sustained  by  fiaymond  Frohder  while  employed  as  a  meat  handler 
by  David  Van  Gelder  in  the  boroush  of  Brooklyn,  city  of  New  York. 

On  the  13th  day  of  July,  1916,  the  claimant,  Raymond  Frohder,  while 
employed  by  David  Van  Gelder  as  a  meat  handler,  was  carrying  heavy 
pieces  of  meat,  and  alleges  that  thereby  he  sustained  a  hernia  which 
eventuaUy  disabled  him.  The  only  questions  in  the  case  are  as  to  the 
ocourrenoe  of  the  accident  while  claimant  was  working  for  David  Van 
Gelder  and  as  to  whether  claimant's  failure  to  give  employer  statutory 
notice  of  accident  should  be  excused.  Claimant  never  gave  his  employer 
any  written  notice.  That  Frohder  had  a  hernia  is  beyond  dispute;  the 
cause  rests  entirely  upon  his  own  testimony.  Under  these  conditions  his 
failure  to  give  statutory  notice  without  excuse  is  fatal.    Claim  dismissed. 

The  employee  here  claims  disability  on  account  of  a  hernia, 
which  he  alleges  occurred  on  July  13, 1916,  as  a  result  of  a  strain 
from  lifting  a  hindquarter  of  beef  in  the  place  of  his  employer. 
He  continued  at  work  until  September  7,  1916,  when  he  claims  he 
was  in  pain  and  unable  to  do  the  heavy  work  required.  On 
September  twenty-sixth  he  consulted  a  Dr.  Schroeder  who 
informed  him  he  had  a  hernia  and  advised  an  immediate  opera- 
tion. This  Dr.  Schroeder  then  on  September  twenty-eighth  wrote 
a  letter  to  the  Zurich  General  Accident  and  Liability  Insurance 
Company  as  follows : 

"  September  28,  1916. 
"  Zurich  Getnebal  Accident  and  Liability  Insubancb  Co. 

"  66  John  St.,  New  York  City: 

"Gentlemen. —  Mr.  Raymond  Frohder  of  211  Foster  Ave., 
Brooklyn,  N.  Y.,  was  examined  by  me  on  September  26th  at  my 
office.    I  find  that  he  has  a  left  inguinal  hernia  for  which  I  have 
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advised  an  operation.  He  informs  me  that  he  was  employed  by 
David  Van  Grelder  of  5410  New  Utrecht  Ave.,  Brooklyn,  and  that 
it  was  during  the  course  of  his  work  that  he  was  injured.  Acx!ord- 
ing  to  his  statement  his  work  called  for  the  carrying  of  heavy 
pieces  of  meat,  some  them  weighing  over  200  pounds,  and  while 
doing  this  work  he  first  noticed  that  he  had  some  trouble  in  his 
side.  At  first  he  gave  it  no  thought  but  that  finally  on  account  of 
pain  and  discomfort  he  was  compelled  to  consult  medical  advice. 
Will  you  kindly  give  this  claim  your  attention  and  let  me  known 
what  disposition  you  care  to  make  of  this  matter. 
"  WS  Jr  Very  truly  yours,'* 

"C. 

Receiving  no  reply  to  this  letter,  Dr.  Schroeder  wrote  again  on 
October  11,  1916,  calling  attention  to  his  previous  communicaticm 
and  then  stating :  "  Mr.  Frohder  has  been  to  see  me  again  and 
informs  me  that  he  has  tried  to  do  some  light  work  but  is  unable 
to  continue  on  account  of  his  physical  condition,  therefore  he  is 
desirous  of  my  operating  immediately." 

On  or  about  October  17,  1916,  claimant  called  at  the  office  of 
the  insurance  company  to  find  out  about  his  claim  and  then  made 
an  affidavit  which  is  in  the  record  and  sets  forth  his  statements 
of  the  facts. 

iffo  notice  in  writing  was  ever  given  to  the  employer,  but 
claimant  insists  he  told  the  employer  about  the  occurrence  two 
days  after  it  happened.  This  he  claims  was  in  the  presence  and 
hearing  of  a  fellow  employee,  one  Johnson.  The  employer  and 
Johnson  both  testify  that  the  claimant  never  told  them  of  the 
injury ;  that  they  knew  nothing  of  it. 

The  employee  filed  a  claim  for  compensation  on  October  31, 
1916,  it  being  dated  October  26,  1916.  On  October  25,  1916, 
the  employee  was  operated  on  by  Dr.  Schroeder,  the  operation 
being  entirely  successful  and  a  good  result  obtained. 

Claimant  in  person. 

P.  J.  O'Brien,  for  Zurich  General  Accident  and  Liability 
Insurance  Company. 
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Sayer,  Commissioner:  Two  questions  are  presented  by  the 
record  in  this  case :  First,  did  an  accident  occur  disabling  claimant 
while  working  for  David  Van  Gelder ;  and  second,  is  the  Commis- 
sion justified  in  excusing  the  failure  of  claimant  to  give  the 
statutory  notice. 

That  the  claimant  had  a  hernia  is  beyond  dispute.  As  to  when 
and  in  what  manner  the  hernia  occurred,  the  proof  rests  solely 
in  the  testimony  of  the  claimant  himself.  No  one  witnessed  any 
accident  —  it  is  seldom  that  such  an  accident  is  witnessed.  All 
the  more  important  then  is  it  to  test  his  version  of  the  occurrence 
by  what  he  did,  and  in  this  respect  the  question  of  notice  is  of  the 
first  consideration. 

Section  18  of  the  Compensation  Law  requires  that  notice  in 
writing  be  given  to  the  employer  by  the  employee  or  someone  on 
his  behalf  within  ten  days  of  the  disability,  and  that  failure  to 
give  such  notice  shall  be  a  bar  to  any  claim,  unless  excused  by 
the  Commission  on  the  ground  that  notice  could  not  have  been 
given  or  that  the  insurance  carrier  or  employer  was  not  prejiidiced 
by  such  failure. 

It  is  not  contended  that  notice  could  not  have  been  given,  and 
we  must  therefore  determine  whether  we  may  excuse  such  failure 
because  the  insurance  carrier  or  employer  was  not  prejudiced. 
I  do  not  think  we  may. 

The  only  written  notice  claimed  is  the  letter  from  Dr.  Schroeder 
to  the  insurance  company  dated  September  28,  1916,  twenty-one 
days  after  claimant  stopped  work.  Claimant  seeks  to  excuse  this 
by  alleging  he  informed  his  employer  in  the  presence  of  a  fellow 
workman  two  days  after  the  alleged  accident.  The  employer 
testified :  "  Q.  Did  he  tell  you  or  ever  report  to  you  at  any  time 
between  those  dates  (the  middle  of  June  to  the  beginning  of 
September)  that  he  met  with  an  accident  while  in  your  employ  ? 
A.  No,  sir,  never." 

Johnson,  the  fellow  employee,  testified  that  he  never  heard 
anything  of  the  accident  and  that  claimant  never  spoke  to  him 
about  it.  I  can  find  no  reason  for  these  two  witnesses  to  testify 
falsely.     The  employer  was  insured  and  had  no  selfish  interest 
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to  serva  2To  motive  has  been  shown  for  the  fellow  employee  to 
testify  falsely.  He  appears  to  have  beea  friendly  and  when 
daimant  was  in  the  hospital  visited  him  there. 

Neither  do  I  find  that  the  letter  of  Dr.  Schroeder  of  October 
twenty-eighth,  addressed  to  the  insurance  carrier,  is  the  notice 
required  by  the  statute.  It  is  not  a  notice  to  the  employer  or  to 
the  Commission  as  section  18  provides.  There  is  no  requiremoit 
for  the  employee  to  give  notice  to  the  insurance  carrier.  The 
doctor  writing  it  waa  not  ignorant  of  the  Compensation  Law,  for 
it  appears  in  the  evidence  that  he  was  an  examiner  or  physician 
for  another  insurance  company.  Rather  does  his  letter  appear  to 
display  anxiety  as  to  whether  if  he  operates  on  claimant  will  the 
insurance  company  pay  his  biU.  Else  why  would  the  doctor  ask 
the  insurance  company  to  "  let  me  know  what  disposition  you  care 
to  make  of  this  matter  ?" 

So  far  as  the  record  shows^  there  has  never  been  a  notice  in  writ- 
ing to  the  employer,  and  no  facts  proved  to  excuse  such  failure. 

I  cannot  on  the  record  in  this  case  advise  an  award. 

On  the  19th  day  of  June,  1917,  the  Commission  acted  on  tha 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Lillian  C.  Elms^  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Simeon  Elms,  against  Buffalo  Mbteb  Company, 
Employer;  American  Mutual  Compensation  Ittsubanos 
Company,  Insurance  Carrier 

Case  No.  17873 

(Decided  June  19,  1917) 

Injttries  sustained  by  Simeon  Elms,  resulting  in  his  death,  while  employed  as 
a  night  watchman  by  the  Buffalo  Meter  Company,  in  Buffalo,  If.  Y. 

On  September  3,  1915,  Simeon  Elms,  the  husband  of  the  claimant  herein^ 
while  in  the  employ  of  the  Buffalo  Meter  Company  as  a  watchman  at  a 
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new  building  which  had  just  been  erected  for  the  company  at  Buflfalo, 
N.  Y.,  crossed  the  street  to  the  premises  of  another  concern  and  in  the 
water  closet  there  feU  and  broke  his  leg.  There  was  no  proof  of  accident 
except  that  the  man  was  found  lying  on  the  floor  with  his  leg  broken  and 
that  he  said  he  had  fallen.  On  March  4,  1916,  Mr.  Elms  died  as  the 
result  of  a  cerebral  hemorrhage.  The  natural  inference  is  that  the  fall 
in  September  of  1915  was  the  reeult  of  brain  lesion  and  not  of  an  accident 
The  fact  that  compensation  had  been  paid  him  during  his  life  is  not 
controlling.  Again,  although  the  employer's  business  waa  hazardous, 
Elms'  employment  in  S^tember,  1915,  was  not  included  in  that  element 
of  the  said  business.    Award  denied. 

Compensation  is  claimed  by  the  widow  growing  out  of  the  death 
on  March  4,  1916,  of  Simeon  Elms  as  a  result,  as  it  is  claimed,  of 
an  injury  sustained  by  him  on  the  3d  day  of  September,  1915. 
The  Buffalo  Meter  Company  was  engaged  in  a  hazardous  business, 
its  place  of  buBiness  being  at  No.  290  Terrace,  Buffalo,  N.  Y. 
It  was  having  a  new  plant  erected  by  independent  contractors 
at  No.  2917  Main  street,  and  had  not  on  September  23,  1915, 
occupied  this  plant  The  deceased  had  been  in  the  employ  of  one 
of  the  contractors  whose  work  seems  to  have  been  practically  com- 
pleted before  September  third.  On  his  application,  seconded  by 
one  of  the  contractors,  he  was  kept  by  the  Buffalo  Meter  Company 
as  night  watchman  at  this  building  which  was  under  construction. 
It  does  not  appear  that  the  Buffalo  Meter  Company  itself  was 
taking  any  hand  in  the  construction  of  the  building,  that  being 
left  to  independent  contractors.  The  toilet  facilities  being  inade- 
quate at  No.  2917  Main  street,  Mr.  Elms  had  crossed  the  street 
to  the  premises  of  another  concern.  He  is  said  to  have  told  some- 
one at  this  concern  "  water  was  not  fit  to  drink  in  there  (Buffalo 
Meter  Company's  building)  it  was  muddy,  put  in  new  pipes  and 
the  water  was  not  fit  to  drink.'^  He  fell  in  this  water  closet  and 
broke  his  1^.  Compensation  was  paid  to  him  during  his  lifetime. 
He  lived  as  already  stated  until  the  fourth  of  the  following  March, 
when  he  died.  The  insurance  carrier  resists  payment  of  the  claim, 
on  the  ground  that  there  is  no  proper  proof  of  an  accident,  that 
the  deceased's  death  in  no  event  can  be  traced  to  the  accident  and 
that  the  case  in  any  event  is  not  covered  by  the  Compensation 
Law. 

State  Dkpt.  Reft. — ^Vol.  14        87 
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Wade,  Ludlow  &  Keyes,  far  claimant. 

Kenefick,  Cook,  Mitchell  &  Bass  and  Jeremiah  F.  Connor,  for 
insurance  carrier. 

Lyon,  Commissioner. —  The  Deputy  Commissioner  who  heard 
the  case  has  written  a  carefully  prepared  opinion  in  which  he 
traces  the  death  of  Mr.  Elms  to  the  accident  of  September  third, 
and  in  this  opinion  I  concur.  I  am  not  able,  however,  to  concur 
in  his  conclusion  that  an  award  must  follow,  because  I  think 
there  are  one  or  two  elements  to  which  he  did  not  give  adequate 
consideration.  Evidence  as  to  how  the  supposed  accident  hap- 
pened to  Mr.  Elms  is  the  testimony  of  the  claimant's  witness 
which  is  as  follows :  "  I  could  hear  him  get  off  the  closet  and  go  to 
the  water  tap  and  I  heard  the  man  fall  and  I  looked  and  he  was 
stretched  right  out  in  this  form."  And  there  is  the  following 
testimony  from  Mr.  Bassett,  the  president  of  the  Buffalo  Meter 
Company :  "  I  saw  him  at  the  hospital  the  next  morning  and  I 
asked  him  how  he  got  hurt  and  he  said  he  went  into  the  toilet  in 
the  Automatic  Transportation  Company's  plant  and  coming  out 
he  just  fell  down  and  he  could  not  tell  how  he  fell  down.  It 
bothered  him  and  seemed  to  worry  him  and  he  could  not  tell  just 
what  happened.    He  just  fell  down  and  broke  his  1^.** 

It  will  thus  be  seen  that  the  only  proof  of  an  accident  in 
this  case  is  that  the  man  was  seen  lying  on  the  floor  and  that  he 
said  that  he  fell.  Under  the  ruling  of  the  court  in  the  case  of 
Carroll  v.  Knickerbocker  Ice  Company,  218  N.  Y.  435,  this  would 
not  be  a  sufficient  proof  of  an  accident  had  the  deceased  told  what 
caused  his  fall.  As  was  said  in  that  case:  "  The  act  may  be  taken 
to  mean  that  while  the  Commission's  inquiry  is  not  limited  by 
the  common  law  or  statutory  rules  of  evidence  or  by  technical 
or  formal  rules  of  procedure  and  it  may  in  its  discretion  accept 
any  evidence  that  is  offered,  still  in  the  end  there  must  be  a 
residuum  of  legal  evidence  to  support  the  claim  before  an  award 
can  be  made."  In  the  present  case,  moreover,  the  injured  man 
himself  did  not  state  that  he  had  an  accident.     He  merely  was 
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found  where  he  fell  and  himself  said  that  he  did  not  know  what 
caused  his  fall.  The  death  certificate  states  that  the  deceased 
died  of  cerebral  hemorrhage,  and  it  seems  to  be  admitted  by  both 
the  claimant  and  the  insurance  carrier  that  this  was  the  fact, 
although  the  claimant  of  course  claims  that  the  hemorrhage  was 
superinduced  by  the  accident  In  the  absence  of  evidence  to  the 
contrary,  it  seems  to  me  much  more  probable  that  he  had  a  brain 
lesion  which  caused  his  fall  in  September,  and  that  the  hemorrhage 
which  finally  resulted  in  his  death  was  a  recurrence  than  that  a 
fall  without  any  apparent  cause  produced  the  hemorrhage. 

The  oases  have  held  that  the  presumptions  of  section  21  do 
not  arise  until  there  is  competent  proof  of  an  accident,  and  I 
am  unable  to  see  that  any  such  proof  is  found  in  this  rather 
voluminous  record.  Still  again,  I  am  not  able  to  see  that  the 
deceased  was  covered  by  the  Compensation  Law  at  the  time  of  his 
accident.  It  is  true  that  the  employer's  business  was  hazardous, 
but  the  hazardous  part  of  the  business  was  far  removed  from  the 
place  where  Mr.  Elms  fell.  The  watching  of  a  building  is  not 
enumerated  among  the  hazards  of  the  Compensation  Law,  and 
Mr.  Elms,  so  far  as  I  can  see,  had  nothing  whatever  to  do  with 
the  hazardous  part  of  the  Buffalo  Meter  Company's  business.  He 
was  located  at  a  distant  point  and  none  of  the  manufacturing 
hazards  were  present.  If  it  should  be  held  that  the  Buffalo 
Meter  Company  had  two  lines  of  business,  then  under  the 
decision  of  the  court  in  the  case  of  Sickles  v.  Ballston  Refrig- 
erating Company,  his  being  injured  while  in  that  part  of  the 
business  which  is  not  enumerated  as  hazardous,  would  take  him 
out  from  under  the  Compensation  Law.  This,  of  course,  is  based 
on  the  proposition  that  the  Buffalo  Meter  Company  was  not  itself 
taking  a  hand  in  the  erection  of  the  building. 

It  is  true  that  the  insurance  carrier  paid  compensation  during 
Mr.  Elms'  disability,  and  this  may  be  taken  in  some  sense  as  an 
admission  of  the  proof  of  an  accident  and  that  he  was  covered  by 
the  Compensation  Law.  I  seriously  doubt,  however,  whether  the 
proper  execution  of  the  Compensation  Law  will  be  promoted  by 
holding  that  an  insurance  carrier,  under  such  circumstances,  is 
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conclusively  bound  by  such  an  admission.  Cases  are  continually 
coming  before  us  which  apparently  are  not  very  serious  in  their 
character  and  which  insurance  carriers  are  rather  lenient  about 
paying  compensation  in,  and  that  procedure  is  of  course  to  be 
encouraged.  If  this  Oommission  and  the  courts  hold  that  by  so 
doing  insurance  carriers  conclude  themselves  against  contesting 
a  claim,  when  subsequent  events  show  that  it  is  of  a  very  much 
more  serious  nature  than  was  supposed,  it  can  have  no  other  effect 
than  to  encourage  insurance  carriers  to  be  much  less  lenient  with 
injured  workmen  and  insist  on  much  more  definite  proofs  before 
compensation  is  awarded.  I  think  it  would  be  a  mistake  if  the 
Commission  were  to  place  too  much  emphasis  upon  the  fact  that 
the  payment  of  compensation  is  a  tacit  agreement  that  the  case 
is  compensatible.  I  am  unable  to  agree  with  Deputy  Commis- 
sioner McLusky  that  compensation  is  due  in  this  case  to  the 
widow,  and  advise  that  an  award  be  denied. 

On  the  19th  day  of  June,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Samuel  Luka,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Louis 
ScHULMAN^  Employer;  jEtna  Life  Insurance  Comfant, 
Insurance  Carrier 

Case  No.  23673 

(Decided  June   19,   1917) 

« 

Injuries  sustained  by  Samuel  Luka  while  employed  by  Louis  Schulman  is 
stacking  rolls  of  paper. 

On  August  12,  1916,  Samuel  Luka,  the  claimant,  while  carrying  and 
stacking  heavy  rolls  of  paper  on  the  premises  of  his  employer,  Louis  Schul- 
man,  was  injured  by  one  of  the  rolls  falling  off  a  stack  and  striking 
the  claimant's  arm.  He  was  severely  injured  and  compelled  to  undergo 
several  operations.  The  only  question  for  determination  is  whether  his 
condition  can  with  reasonable  certainty  be  related  back  to  the  accid«it 
of  August  12,  1916.     It  was  shown  that  it  would  require  a  blow  from 
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Bome  heayy  body  to  produce  the  condition  in  which  claimant's  arm  now 
is.  It  was  also  shown  that  claimant  first  said  that  he  was  struck  by  a 
falling  roll  and  that  when  he  changed  his  statement  he  did  so  at  the 
suggestion  of  his  employer.  Held,  that  under  the  circumstances  the 
employer  or  his  insurance  carrier  cannot  now  lay  stress  upon  the  mis- 
statement.   An  award  was  made. 

An  award  was  made  in  this  proceeding  on  the  13th  day  of 
March,  1917,  from  which  the  insurance  carrier  has  taken  an 
appeal.  The  claimant  alleges  that  on  the  12th  day  of  Angust, 
1916,  while  handling  heavy  rolls  of  paper,  a  roll  fell  striking  his 
arm.  The  rolls  are  about  twenty-six  inches  in  diameter  and  are 
often  piled  up  three,  four  and  five  rolls  high.  The  employer  states 
that  sometimes  they  are  as  high  as  the  ceiling.  The  claimant 
immediately  complained  of  his  injury  and  notified  his  employer 
orally,  who  finally  advised  him  to  consult  his  doctor.  He  has 
since  been  afflicted  with  a  very  serious  infection  which  the  doctors 
designate  as  osteomyelitis.  On  the  fourteenth  of  September  he 
went  to  the  Mt.  Sinai  Hospital,  whose  records  give  the  following 
description  of  the  condition  of  his  arm  at  that  time:  "Arm, 
apparently  no  limitation  of  motion  at  shoulder  and  wrist ;  no  pain 
on  any  joint  motion ;  biceps  weaker  than  right  side ;  triceps  also 
weaker;  forearm  somewhat  weaker;  biceps  jerky,  presenting  no 
external  signs  of  inflammation,  no  redness,  no  edema  or  swelling, 
but  pressure  over  humerus  causes  exquisite  pain ;  apparently  there 
are  two  tender  areas, — ^from  just  above  the  condyles  to  two  inches 
above  the  bone  is  tender,  for  the  next  1%  inches  there  is  very 
little  tenderness,  and  above  this  from  just  below  the  head  to  below 
the  deltoid  insertion  there  is  extreme  tenderness  to  pressure  over 
the  bone,  slight  thickening  at  deltoid  insertion;  touch  sensation 
over  arm  is  normal. 

"September  15. —  Exquisite  tenderness  at  level  of  deltoid 
insertion  and  at  level  third  of  humerus  indicated  miliary  abscess 
at  the  sides.  Operation  by  Dr.  Brickner  September  15th  under 
ether, —  incision  over  humerus,  outer  aspect  of  muscles  dissected 
and  muscular  spiral  nerve  drawn  aside,  trephined  openings 
through  thickened  corticals  just  below  medial  shaft  and  a  large 
amount  of  thick  creamy  pus  evacuated  from  lower  end  of  mili- 
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ary  cavity;  no  pus  evacuated  from  above,  so  a  second  gesaerous 
trephined  opening  made  just  below  deltoid  insertion  and  pus 
evacuated  from  upper  end  of  bone  cavity;  medulla  washed  out 
above  and  below ;  skin  and  muscles  sutured  in  immediate  portion 
of  wound,  upper  and  lower  ends  left  open  but  no  drain  inserted ; 
wet  dressings. 

"September  16,  17  and  18. —  High  temperature  continued. 

"September  19. —  Operation  by  Dr.  Brickner  under  ether. 
Wound  opened,  cortex  chiseled  away  between  second  and  third 
trephined  openings;  no  pus;  cortex  chiseled  away  from  upper 
bone  opening  almost  to  surgical  neck  of  humerus ;  some  pus  evac- 
uated, curetted  out  to  upper  end  of  bone;  bone  cavity  packed  with 
iodine  gauze  and  wound  left  open. 

"September  21. —  Fever  continues,  but  less  tenderness  over 
lesser  tuberosity." 

On  May  11,  1917,  our  medical  department*  made  an  examina- 
tion of  the  claimant  and  made  the  following  report:  "Examina- 
tion of  left  upper  arm  shows  evidence  of  an  extensive  incision 
over  outer  border,  beginning  at  the  acromion  process  and  extend- 
ing up  to  elbow  joint,  in  consequence  of  an  operative  procedure 
for  osteomyelitis.  Condition  at  present  shows  evidence  of  a  sup- 
purating sinus  and  necrosis  of  bone,  which  will  require  further 
surgical  interference.  Prognosis  as  to  ultimate  recovery  is  not 
very  good." 

The  question  to  be  determined  is,  whether  the  claimant's  ser- 
ious condition  can  be  traced  with  reasonable  certainty  to  the  acci- 
dent which  he  suffered  on  August  12,  1916. 

Claimant  in  person. 

T.  Carlyle  Jones,  for  insurance  carrier. 

Lyon,  Commissioner. —  From  the  above  statement  of  facts  it 
is  quite  evident  that  the  claimant  is  in  a  very  serious  condition. 
It  seems  to  be  admitted,  at  all  events  it  is  not  seriouslv  contro- 
verted,  that  a  serious  blow  to  the  arm,  such  as  might  be  ooca- 
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sioned  by  the  fall  of  a  heavy  roll  of  paper  from  a  considerable 
height  striking  the  arm,  could  be  the  cause  of  the  osteomyelitis 
with  which  every  one  seems  to  agree  the  claimant  is  afflicted.    The 
question,  therefore,  resolves  itself  down  to  a  determination  of  the 
fact  whether,  or  not,  the  claimant  did  receive  such  a  blow.   The 
insurance  carrier  is  very  insistent  that  such  a  finding  cannot  be 
made  because  of  the  claimant's  own  testimony,  the  claim  of  the 
insurance  carrier  being  that  the  claimant's  first  allegation  was  that 
his  injury  conBisted  in  a  strain  of  his  arm  and  that  it  was  not 
until  after  a  discussion  in  his  presence  showing  that  not  a  strain, 
but  a  blow,  is  necessary  to  cause  the  claimant's  condition,  that  he 
changed  his  testimony,  claiming  the  accident  to  have  arisen  from 
a  blow  and  not  from  a  strain.    In  the  claimant's  claim  for  com- 
pensation, in  answer  to  the  question:     ^^How  did  the  accident 
happen?"  he  replied,  "While  handling  merchandise  arm  was 
injured."    The  attending  physician's  statement  contains  the  fol- 
lowing :     "  State  in  patient's  own  words  how  accident  occurred. 
Alleges  in  lifting  weight  felt  pain  in  left  arm."    The  employer's 
first  notice  of  injury  says  the  accident  occurred  "  lifting  heavy 
cases  and  straining  arm."    An  agreement  for  compensation  was 
made  between  the  claimant  and  the  employer  in  which  occurs 
the  following :     "  How  accident  happened  ?    Injured  was  lifting 
rolls  oi  paper."    This  certainly  does  not  on  its  face  look  like  the 
claim  of  a  man  who  received  his  injury  from  a  blow,  such  as  the 
claimant  now  claims  he  received,  and  if  there  were  no  explana- 
tion of  these  inconsistencies,  I  should  be  disposed  to  advise  a 
denial  of  an  award,  on  the  ground  that  there  was  no  proof  of  an 
accidental  injury  which  caused  the  disability.  There  Is,  however, 
an  explanation  which  to  my  mind  is  rather  convincing.    It  comes 
from  the  testimony  of  the  employer  himself,  who  testifies  as  fol- 
lows:    "He  must  have  been  in  the  place  when  he  came  to  me 
and  said  a  roll  of  paper  fell  on  him.     I  told  him,  ^That  is  not 
the  first  time,'  he  should  not  bother  about  it.    He  said  his  arm 
hurts  him.     I  said,  'Rest  a  little  while  and  go  to  work  again.' 
He  rested  a  little  while  and  then  he  went  to  work.     He  came 
back,  'My  arm  still  hurts  me.'    'Go  see  a  doctor  and  do  some- 
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thing  abont  iV  He  wanted  to  go  home.  Go  home,  I  sent  him  I 
believe  to  his  own  doctor,  if  I  recall  right  Q.  Did  he  say  he  had 
hurt  himself  that  very  day,  when  he  first  reported  to  you  ?  A.  Ho 
did.  He  said  a  roll  of  paper  fell  on  him,  ^  My  arm  hurts  me.' 
Commissioner  Lyon:  Do  you  recall  now  that  he  said  a  roll  of 
paper  fell  on  him?  Witness:  He  said  a  roll  of  paper  fell  on 
hiuL  Commissioner  Lyon :  Do  you  remember  now  that  he  told 
you  that  then  ?  Witness :  I  remember  distinctly  that  he  told  me 
a  roll  of  paper  fell  on  him.  Mr.  Jones:  Is  that  correct?  Wit- 
ness :  It  was  this  way ;  he  came  and  said  a  roll  of  paper  fell  on 
him.  Couple  of  days  after  he  came  and  filled  out  that  paper. 
I  told  him  he  cannot  get  hurt  by  a  roll  of  paper.  You  can  get 
hurt  by  a  case.  Maybe  you  strained  your  arm  or  something. 
Mr.  Jones:  Did  he  say  that  to  you?  Witness:  I  said  that  to  him. 
Mr.  Jones :  What  did  he  say  ?  Witness :  '  I  don't  know  what  it 
is.'  I  told  him  to  go  to  the  doctor.  Commissioner  Lyon :  It  wasn't 
anything  peculiar  for  a  roll  of  paper  to  fall  on  him  ?  Witness : 
No,  happens  pretty  often.  Commissioner  Lyon :  If  he  told  you  a 
roll  of  paper  fell  and  hit  his  arm,  why  didn't  you  put  it  in  tie 
report  that  way  ?  Witness :  Because  I  didn't  believe  him.  How 
can  a  roll  of  paper  hurt  him?  Commissioner  Lyon:  I  will  tell 
you  why.  We  are  trying  to  find  out  if  there  is  any  reason  for 
his  having  changed  his  statement  that  he  had  a  strain  over  to  the 
statement  that  paper  fell  on  him.  Witness:  It  might  have  been 
in  my  mind  to  put  dovm  that  he  might  have  been  strained  arm. 
I  wanted  to  state  spraining  arm  as  far  as  that  goes.  Before  roll 
fell  on  man  and  I  tell  him,  *  Go  on,  get  busy.' " 

It  appears  that  the  claimant  immediately  notified  his  employer 
that  he  was  hurt  by  a  roll  of  paper  falling  upon  him  and  that  the 
employer,  with  this  definite  notice  from  the  claimant,  instead  of 
putting  into  his  report  of  injury  the  statement  as  it  came  from 
the  claimant,  inserted,  "  Lifting  heavy  cases  and  straining  arms," 
and  insisted  that  the  claimant  should  so  state  his  case.  It  is 
not  very  clear  just  why  claimant  should  have  acquiesced  in  the 
wish  of  his  employer,  but  having  done  so,  I  do  not  see  how  the 
employer  or  his  insurance  carrier  can  now  lay  stress  upon  the 
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fact  that  the  statement  of  the  cause  of  the  injury  was  not  properly 
worded.  On  the  statement  of  the  employer  the  discrepancy  in  the 
description  of  the  accident  is  due  to  his  own  inconsistence.  There 
seems  to  be  no  doubt  in  the  minds  of  the  medical  men  that  the 
claimant's  present  condition  can  be  traced  to  the  accident  which 
happened  to  him  on  the  12th  of  August,  1916,  provided  an  acci- 
dent occurred  as*  the  employer  now  says  it  did,  and  I  think  in  case 
of  doubt  we  can  safely  rest  our  decision  upon  the  testimony  of  the 
employer  himself,  and  I,  therefore,  advise  an  award. 

On  the  19th  day  of  June,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the  Claim  of  Clarbnoe  H.  Phelan,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against  E. 
W.  Bliss  Company,  Employer;  ^Etna  Life  Insurance  Com- 
pany, Insurance  Carrier 

Case  No.  29120 

(Decided  June  19,  1917) 

Injuries  xeceived  by  Clarence  H.  Phelan  whUe  employed  by  the  E.  W.  Blise 
Company  at  its  factory  in  Brooklyn,  N.  T. 

In  the  spring  of  1916,  the  exact  date  not  having  been  shown,  the  claim- 
ant, Clarence  H.  Phelan,  while  at  work  on  a  machine  in  his  employer's 
factory  in  Brooklyn,  pulled  up  on  a  wrench  and  sustained  a  strain.  Two 
questions  are  presented  in  this  case,  the  one  as  to  whether  claimant 
sustained  any  disability  as  the  result  of  an  accidental  injury  while  at 
work  for  his  employer,  and  the  other  as  to  whether  the  claimant's  failure 
to  give  statutory  notice  of  the  injury  can  now  be  excused.  Phelan  gave 
no  notice  of  injury  within  the  statutory  period,  nor  did  he  file  any  claim 
with  the  Commission  until  nine  months  had  elapsed  from  the  time  of  the 
injury  aUeged.  It  does  appear,  however,  that  at  the  time  of  sustaining 
the  injury  claimant  had  a  talk  with  the  foreman  of  the  factory  and  told 
him  how  he  felt  and  what  had  caused  the  injury.  TJeUl,  that  the  employer 
through  the  foreman  had  full  knowledge  of  the  injury.  The  failure  of  the 
claimant  to  give  statutory  notice  did  not  prejudice  any  rights  of  the 
employer  or  the  insurance  carrier.    An  award  was  made. 
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Clarence  H.  Phelan  sustained  an  injury  while  walking  for  the 
employer  at  its  factory  in  Brooklyn  on  a  day  the  latter  part  of 
April  or  the  first  part  of  May,  1916;  the  exact  date  of  racsh 
injury  has  not  and  cannot  he  established.  No  written  notice  was 
given  to  the  employer  within  the  time  specified  in  the  law  nor 
was  a  claim  for  compensation  filed  with  this  Commission  until 
the  15th  day  of  February,  1917.  Claimant's  disability  is  diag- 
nosed as  acute  cardiac  dilation  produced  by  traumatism.  The 
claim  is  resisted  on  the  groiund  of  failure  to  give  notice  and  also 
lack  of  proof  that  an  accident  happened. 

Albert  E.  Bichardson,  for  claimant. 

T.  Carlyle  Jones,  for  insurance  carrier. 

Sayeb,  Commissioner. —  This  case  presents  two  questions: 
First,  did  the  claimant  sustain  a  disability  as  the  result  of  an 
accidental  injury  while  working  for  the  employer,  and,  second, 
is  the  Commission  justified  in  excusing  his  failure  to  give  notice 
within  the  time  specified  in  the  act  The  evidence  sufficiently 
establishes  an  accidental  injury  for  which  an  award  should  be 
made  if  delay  in  filing  claim  and  giving  notice  can  be  excused. 
Claimant  testified  that  on  a  day  the  end  of  April,  1916,  he  was 
working  on  a  machine.  His  testimony  is  as  follows :  "  I  pulled  up 
on  wrench  and  all  of  a  sudden  something  snapped  in  here.  I 
thought  it  was  just  like  something,  like  you  snapped  your  finger. 
I  felt  faint  and  a  couple  of  co-workers  carried  me  to  the  roof. 
I  had  to  get  air."  He  further  testified  that  he  was  laid  up  for  two 
weeks  after  he  felt  the  first  snap  and  then  thought  he  could  go 
back  to  work,  and  after  working  an  hour  and  a  half  he  had  another 
spell  and  had  to  quit.  Claimant  said  that  he  informed  his  fore- 
man of  the  injury  at  the  time  that  it  happened.  Subsequently 
he  went  to  a  Doctor  Ball  who  told  him  there  was  nothing  to  do 
except  to  rest.  He  was  later  treated  by  a  Doctor  Casey  who  has 
filed  a  report  describing  the  injury  as  follows:  "Acute  cardiac 
dilation  produced  by  traumatism  —  over  strain  —  pulling  on 
wrench  to  tighten  shell  in  chuck."  The  doctor  in  his  report 
describes  the  occurrence  in  the  words  of  his  patient  as  follows: 
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*^  Was  pulling  on  lathe  when  heard  a  sudden  snap  in  left  chest 
about  the  heart.  I  became  weals,  felt  like  fainting,  heart  fluttered 
and  raced  like  automobile  engine — had  to  discontinue  work." 

Were  this  the  only  point  involved,  there  would  be  no  difficulty 
in  making  an  award,  but  it  appears  that  claimant  gave  no  writ- 
ten notice  to  the  employer  and  did  not  file  a  daim  with  this  Com- 
mission until  February  following  the  injury,  a  period  of  nine 
months.  Unless  the  Commission  is  jufitified  in  excusing  claim- 
ant's failure  to  give  the  statutory  notice,  an  award  cannot  be 
mada 

Section  18  provides  that  "notice  of  injury  for  which  compen- 
sation is  payable  by  this  chapter,  shall  be  given  to  the  Commission 
and  to  the  employer  within  ten  days  after  disability,"  and  further 
on  in  the  section  provides  that  "  the  failure  to  give  such  notice, 
unless  excused  by  the  Commission  either  on  the  ground  that  notice 
for  some  sufficient  reason  could  not  have  been  given,  or  on  the 
ground  that  the  State  Fund,  insurance  company,  or  employer,  as 
the  case  may  be,  has  not  been  prejudiced  thereby,  shall  be  a  bar 
to  any  daim  under  this  chapter." 

Manifestly  in  this  oase  failure  to  give  notice  could  not  be 
excused  on  the  first  ground  for  there  is  no  evidence  to  sustain  a 
finding  that  the  claimant  or  someone  on  his  behalf  could  not  have 
given  such  notice.  The  only  ground  upon  which  it  can  be  urged 
that  failure  should  be  excused  is  on  the  ground  that  the  insurance 
company,  the  employer  having  been  insured,  has  not  been 
prejudiced  thereby. 

The  Court  of  Appeals  in  Matter  of  Bloomfield  v.  November, 
219  N.  Y.  374,  and  the  Appellate  Division  in  the  case  of 
Sicardi  v.  Samoff  Hat  Company,  176  App.  Div.  13,  have  cau- 
tioned the  Commission  that  excusing  such  failure  on  the  part  of 
an  employee  is  not  lightly  to  be  made.  The  requirement  of  the 
statute  is  not  to  be  treated  as  a  mere  formality  or  to  be  dispensed 
with  as  a  matter  of  coursa  Matter  of  Bloomfield  v.  November, 
supra. 

In  that  case  the  Court  of  Appeals  stated,  "  We  do  not  think  that 
it  is  good  practice  that  the  service  of  such  notice  should  be 
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excused  without  any  finding  of  the  existence  of  conditions  which 
justified  such  action  on  the  part  of  the  Commission,  or  statement 
even  of  the  theory  on  which  the  excuse  has  been  granted." 

This  direction  of  the  court  does  not  preclude  us,  in  my  opinion, 
from  excusing  the  failure  to  give  notice  when  facts  are  presented 
to  the  Commission  that  justifies  such  excuse  and  upon  which  the 
Commission  makes  a  finding.  The  Commission  is  warranted  on 
the  evidence  in  this  case  in  a  finding  that  the  employer  had  knowl- 
edge of  the  circumstances  of  the  injury.  The  employer's  foreman 
was  called  and  examined  by  the  attorney  for  the  insurance  car- 
rier. He  had  charge  of  the  shift  in  which  the  employee  worked. 
He  was  asked  whether  he  knew  the  claimant  and  remembered  him, 
then  testified  as  follows :  "  Q.  Did  you  know  of  his  telling  you 
he  had  met  with  accident  ?  A.  Yes  sir.  Q.  What  time  was  that  ? 
A.  I  don't  know  date.  Q.  How  long  ago  was  it  ?  A.  Pretty  near 
a  year,  I  guess.  Q.  What  did  he  tell  you  ?  A.  The  day  he  was 
hurt  ?  Q.  What  did  he  tell  you  at  that  time  ?  A.  I  thought  he 
said  he  has  hurt  himself  inside.  He  thought  he  hurt  himself 
inside." 

Further  on  he  testified  in  answer  to  a  question  whether  the 
claimant  continued  to  work,  as  follows:  "  A.  No,  he  went  out  to 
the  toilet ;  he  was  white  as  a  ghost  and  tried  to  take  a  glass  of  water 
there ;  he  stayed  fifteen  minutes  and  then  he  wanted  to  go  home. 
Q.  Have  you  seen  him  since  then?  A.  He  came  back  about  a 
week  later;  Q.  What  did  he  say  to  you  ?  A.  He  tried  to  work 
that  night  and  fell  over  again.  I  let  him  go  on  the  roof  to  get 
some  air." 

It  is  noticeable  that  this  foreman's  testimony  agrees  in  every 
particular  with  that  of  the  claimant  although  he  was  called  to 
testify  on  a  later  date  and  it  was  nearly  a  year  after  the  occur- 
rence, and  the  foreman  further  testified  that  he  had  seen  the  claim- 
ant only  once  since  the  accident  and  that  was  around  Christmas 
time  when  he  met  him  on  a  car.  Being  pressed  further  on  his 
examination,  the  foreman  testified  in  answer  to  the  question  by 
the  insurance  carrier's  attorney :  "  Q.  What  did  he  tell  you  had 
happened  and  how  it  happened?   A.  He  was  pulling  on  chuck 
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wrench.  I  wanted  to  have  all  the  men  make  sure  and  have  the 
thing  good  and  tight  because  if  it  slipped  it  would  break  all  the 
tools  and  we  were  short  of  tools  at  that  tima  While  pulling  on 
it,  he  strained  himself." 

The  foreman  also  testified  that  at  the  time  of  the  accident,  he 
went  to  the  claimant  and  assisted  him ;  that  he  was  not  more  than 
five  feet  away  from  him  at  the  time  of  the  occurrence. 

On  this  testimony  there  can  be  no  question  but  that  the  responsi- 
ble man  in  charge  of  this  employee  had  full  knowledge  of  the 
injury.  According  to  the  time  records  of  the  employer,  the  last 
day  the  claimant  worked  for  which  he  was  paid,  was  April  twenty- 
fifth.  This,  we  are  entitled  to  find,  was  the  date  of  the  claimant's 
injury.  The  insurance  carrier  contends  that  its  policy  with  the 
employer  terminated  on  May  17,  1916.  In  view  of  the  record  in 
the  time  book  of  the  employer,  there  can  be  no  question  but  that 
the  employee  was  injured  during  the  time  when  the  policy  of 
insurance  of  this  insurance  carrier  was  in  full  force  and  effect. 

I  would  have  no  hesitation  in  saying  that  the  employer  was  not 
prejudiced  by  reason  of  the  claimant's  failure  to  give  a  written 
notice,  but  does  knowledge  on  the  part  of  the  employer  import 
knowledge  on  the  part  of  the  insurance  carrier?  I  am  of  the 
opinion  that  it  does. 

Section  54  of  the  Compensation  Law,  subdivision  2  thereof, 
provides  as  follows:  "Every  such  policy  shall  contain  a  provi- 
sion that,  as  between  the  employee  and  the  insurance  carrier, 
notice  to  or  knowledge  of  the  occurrence  of  the  injury  on  the  part 
of  the  employer,  shall  be  deemed  a  notice  or  ktiowledge,  as  the  case 
may  be,  on  the  part  of  the  insurance  carrier.*' 

We  must  assume  that  the  legislature  intended  something  when 
it  used  the  words  in  the  section  just  quoted  "notice  to  or  knowl- 
edge of"  the  occurrence  of  an  injury,  and  we  must  give  effect  to 
the  language.  Under  the  rule  laid  down  in  the  case  of  Sicardi  v. 
Samoff  Hat  Company,  supra,  I  believe  we  can  come  to  no  conclu- 
sion except  that  knowledge  of  the  occurrence  of  the  injury  by  the 
employer's  agent  or  foreman  was  knowledge  of  the  occurrence 
by  the  employer,  and  therefore  by  the  insurance  carrier.  In  no 
other  way  can  we  give  effect  to  the  statutory  provision. 
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Claimant  testified  that  after  his  injury  he  went  away  down  on 
Long  Island  to  stay  with  relatives.  His  doctor  recommended  rest. 
He  might  well  have  believed  that  his  injury  was  not  serious  and 
that  a  little  rest  would  clear  it  up.  We  cannot  speculate  as  to  his 
reasons,  but  whatever  his  reasons  may  have  been,  I  am  constrained 
on  the  evidence  to  hold  that  the  employer  and  insurance  carrier 
were  not  prejudiced  by  the  claimant's  failure  to  give  notice, 

I,  therefore,  advise  a  finding  that  the  claimant's  failure  to  give 
notice  within  the  statutory  time  is  excused  on  the  ground  that  the 
employer  had  knowledge  of  the  occurrence  and  that  therefore  the 
insurance  carrier  was  not  prejudiced  thereby, 

I  advise  an  award  in  this  case. 

On  the  19th  day  of  June,  1917,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Alex  Stein,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Bhioht  Stas 
Battery  Company,  Employer;  Teavelbes'  Insubanoe  Com- 
pany, Insurance  Carrier 

Case  No.  87191 

(Decided  August  6,  1917) 

Injuries  sustained  by  Alex  Stein  while  employed  by  the  Bright  Star  Battery 
Company  as  a  shipping  clerk. 

On  January  14,  1916,  the  claimant,  Alex  Stein,  was  at  work  in  the 
shipping  department  of  the  Bright  Star  Battery  Company  and  while  so 
employed  he  was  struck  in  the  left  eye  by  a  particle  of  steel  from  a  hatchet 
which  he  was  using.  The  result  was  the  loss  of  that  eye.  Sucher,  the 
foreman  of  the  department,  saw  the  accident.  The  main  questions  in- 
Tolyed  here  are  as  to  whether  the  accident  is  within  the  statute  and 
whether  the  failure  of  claimant  to  give  formal  notice  can  be  excused. 
The  happening  of  the  accident  itself  was  clearly  established.  The  testi- 
mony as  to  whether  the  chief  shipping  clerk  knew  of  the  injury  and  duly 
reported  it  to  the  company  is  obscured  by  a  mass  of  conflicting  testimony. 
The  testimony  of  the  president  of  the  employing  company  was,  however, 
disregarded  on  account  of  his  "  evasive,  shifty  and  uncertain "  answers. 
Sucher  was  found  to  be  the  representative  of  the  company  and  hence  his 
knowledge  of  the  accident  was  the  knowledge  of  the  employing  company. 
An  award  was  made. 
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A  claim  was  filed  with  this  Cammission  on  September  9,  1916, 
by  Alex  Stein  for  compensation  for  the  loss  of  the  left  eye  due  to 
an  accident  alleged  to  have  been  sustained  by  him  while  working 
in  the  shipping  department  of  the  Bright  Star  Battery  Company 
on  January  14,  1916.  On  that  day,  it  is  claimed,  a  small  piece  of 
steel  flew  from  a  hatchet,  imbedding  itself  in  the  claimant's  left 
eye.  The  accident  appears  to  have  been  witnessed  by  one  Sucher, 
chief  shipping  clerk,  who  was  claimant's  immediate  superior,  and 
who  was  working  in  the  same  room  and  near  to  claimant.  Claim- 
ant did  not  return  to  work  the  next  day,  but  telephoned  he  could 
not  work  on  account  of  his  eye.  After  two  days,  however,  he  did 
return,  and  continued  in  the  same  employment  until  May  follow- 
ing, when  he  left  his  employment  voluntarily.  He  was  seen  to  put 
drops  in  his  eye  on  occasion,  during  his  employment,  and  he  occa- 
sionally took  part  of  a  day  off  to  have  his  eye  treated  at  a 
dispensary. 

No  formal  written  notice  waa  given  to  the  employer  and  no 
claim  was  filed  until  nearly  nine  months  after  the  accident  and 
four  months  after  claimant  stopped  working. 

The  Commission  must  determine  whether  the  condition  of 
claimant's  eye  is  due  to  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  if  so,  whether  claimant's  failure  to 
give  written  notice  to  his  employer  within  the  statutory  period 
should  be  excused. 

A.  H.  Eaminsky,  for  claimant. 

E.  A.  Willoughby,  for  carrier. 

Saybb,  Commissioner. —  This  case  presents  two  main  questions. 
The  first  is — did  Alex  Stein  meet  with  an  accident  in  the  course 
of  his  employment  and  arising  therefrom,  which  caused  his  present 
loss  of  vision  ?  I  think  no  other  conclusion  can  fairly  be  drawn 
from  the  evidence  than  that  he  did.  The  testimony  of  the  claim- 
ant supported  by  two  other  witnesses  of  the  accident,  that  some- 
thing flew  in  his  eye  while  nailing  up  a  box,  the  subsequent  dis- 
comfort and  redness  of  the  eye  getting  progressively  worse,  and 
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later  X-ray  examination  and  removal  of  a  small  piece  of  steel  from 
the  eye,  all  lead  irresistibly  to  the  conclusion  that  an  accident 
happened  as  claimed. 

A  far  more  serious  situation  is  presented  in  the  question  of 
failure  to  give  notice.  If  notice  was  not  given  and  thereby  the 
employer  or  insurance  carrier  v^as  prejudiced,  this  Commission 
must  deny  an  award  unless  the  facts  warrant  the  excusing  of 
such  failure. 

This  Commission  has  held  that  an  employer  is  not  prejudiced 
by  failure  to  give  notice,  under  certain  conditions,  when  it 
appears  that  the  employer  had  actual  knowledge  of  the  accident 
Unfortunately  in  this  case  the  simple  question  of  fact  whether 
the  employer  had  knowledge  of  the  accident  is  involved  in  a  mass 
of  vague,  uncertain  and  unsatisfactory  testimony.  Sucher  testi- 
fies that  he  was  the  chief  shipping  clerk;  that  he  knew  of  the 
injury  to  claimant's  eye  at  the  time  and  that  he  reported  that 
fact  verbally  to  the  president  of  the  employer  company.  He 
testifies  it  was  his  duty  to  make  a  report  of  any  injury  occurring 
in  the  shipping  department  but  that  he  failed  to  make  a  written 
report  in  this  case  as  he  did  not  consider  it  necessary,  the  injury 
api)earing  so  slight.  If  Suoher  had  a  duty  to  make  a  report  of 
the  occurrence,  he  owed  that  duty  to  his  employer,  and  this 
claimant  may  not  fairly  be  prejudiced  in  his  claim  by  the  failure 
of  his  immediate  superior  to  carry  out  his  duty  properly. 

The  insurance  carrier  claims  prejudice  and  gives  as  a  ground 
therefor  that  the  facts  of  the  accident  can  only  be  established  by 
discharged  employees.  It  appears,  however,  that  this  most 
important  witness  in  behalf  of  the  claimant  not  only  was  not 
discharged,  but  that  he  left  the  employ  some  months  later  of  his 
own  accord  and  was  given  an  excellent  recommendation  by  the 
company,  the  president  and  the  manager  of  the  company  both 
testifying  that  so  far  as  they  knew  he  was  entirely  reliable  and 
an  honest  person. 

Testimony  has  been  offered  by  the  mother  of  claimant  that  she 
wrote  a  letter  to  the  company  asking  for  assistance  on  account  of 
the  expense  to  which  her  son  was  put  through  the  accident  that 
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he  sustained  in  iheir  employ.  While  this  letter  does  not  comply 
with  the  legal  requirements  of  notice  and  the  contents  of  it  are 
somewhat  vague,  still  there  can  be  no  doubt  that  such  a  letter 
was  received  by  the  company,  for  the  president  of  the  company 
admitted  receiving  a  letter  which  he  turned  over  to  one  of  his 
employees  without  reading,  and  said  that  probably  it  was  thrown 
in  the  waste  basket  Through  the  failure  of  the  president  of  the 
company  to  produce  the  letter,  as  he  was  requested  to  do,  and  his 
evasive  answers  with  regard  to  its  contents  and  the  time  of  its 
receipt,  the  date  of  the  sending  of  such  letter  cannot  be  estab- 
lished with  reasonable  certainty.  It  is  fair  to  assume,  under  all 
the  circumstances,  that  the  letter  was  written  shortly  after  the 
actual  disability  manifested  itself. 

It  is  true  the  president  of  the  company  testifies  that  he  knew 
nothing  of  an  accident  to  the  claimant;  that  Sucher  was  not  the 
boss  of  the  shipping  room ;  that  Sucher  never  reported  to  him  an 
injury  to  this  claimant  and  that  he  knew  nothing  of  the  contents 
of  the  letter  which  he  admitted  receiving  from  the  claimant's 
mother.  I  believe,  however,  that  the  Commission  is  justified 
and  in  fact  that  it  is  its  duty  to  disregard  entirely  the  testimony 
of  the  president  of  the  employer  company.  Seldom  have  I  seen 
a  witness  whose  demeanor  on  the  witness  stand,  and  whose  testi- 
mony and  general  attitude,  made  a  more  unfavorable  impression. 
At  first  he  denied  every  material  fact  and  when  pressed  on  cross- 
examination  he  took  refuge  in  the  failure  of  memory.  His  failure 
of  memory  on  cross-examination  was  ridiculous  and  his  replies 
were  so  evasive,  shifty  and  uncertain  as  to  cast  grave  doubt  upon 
his  credibility  as  a  witness. 

It  must  be  borne  in  mind  in  considering  the  facts  in  this  case 
that  the  original  injury  to  the  eye  was  slight,  such  as  occurs  fre- 
quently, and  to  which  serious  attention  is  seldom  paid.  It  doubt- 
less never  occurred  to  the  claimant  that  this  slight  accident  might 
months  later  result  in  an  infection  causing  the  loss  of  vision  in 
his  eye.  Moreover,  the  claimant  is  not  a  person  of  mature  judg- 
ment and  information.    He  is  a  minor,  being  at  the  time  of  the 

injury  seventeen  years  of  age.  Because  of  that  fact,  he  could  not 
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of  himself  take  any  action  or  omit  to  take  action  which  would 
prejudice  his  rights  or  liabilities  in  ordinary  civil  affairs.  The 
sound  public  poli<gr  which  declares  that  a  minor  is  incompetent 
to  take  action  affecting  his  ordinary  civil  rights,  would  seem  to 
require  that  this  Commission  should  give  great  consideration  to 
his  immaturity  in  oonBidering  whether  it  will  excuse  any  failure 
on  his  part  to  carry  out  the  strict  requirements  of  the  law. 

The  knowledge  of  the  employer  of  the  injury  was  knowledge 
of  the  insurance  carrier.    Compensation  Law,  §  S4. 

I  am  convinced  that  the  claimant  met  with  an  accident  in  Ihe 
course  of  his  employment  in  the  manner  described  by  him,  and  I 
believe  the  Commission  is  warranted  in  finding  that  his  failure 
to  give  written  notice  within  the  statutory  period  is  excused  on 
the  ground  that  the  employer  had  knowledge  of  the  accident  and 
that  therefore  neither  it  nor  the  insurance  carrier  was  prejudiced 
by  such  failure. 

I  advise  an  award. 

On  the  6th  day  of  August,  1917,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  forgoing  opinion. 


^  In  the  Matter  of  the  Claim  of  Charles  M.  Edwards,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Havens  &  Wilde,  Employer ;  ^tna  Life  Insurance  Com- 
pany, Insurance  Carrier 

Case  No.  41577 

(Decided  August  6,  1917) 

Injuries  sustAined  hy  Charles  M.  Edwards  Jtrhile  employed  by  Hareiis  &  Wilde 
AS  «  carpenter. 

On  December  24,  1915,  the  claimant,  Charles  M.  Edwards,  while  at 
work  for  Havens  &  Wilde  as  a  carpenter,  attempted  to  lift  a  ladder  to  a 
house  where  he  was  at  work  and  in  so  doing  sustained  an  injury.  He 
gave  no  notice  of  the  accident  at  the  time  to  his  employer,  either  oral  or  in 
writing.  In  the  spring  foUowing  when  a  new  job  was  offered  him  by  the 
same  employer  he  stated  that  he  had  been  iU  all  winter  from  heart  trouble. 
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In  the  latter  part  of  June  or  the  flrst  part  of  July,  1916,  the  employer 
first  learned  that  Edwards  claimed  to  have  sustained  an  injury  while  at 
work  for  Havens  &  Wilde.  Under  the  circumstanoes  shown  in  this  case, 
held,  that  the  principle  established  in  cases  of  the  sort  here  presented  has 
been  to  allow  great  liberality  in  excusing  want  of  notice  where  the  em- 
ployer and  the  insurance  carrier  have  had  knowledge  of  the  accident, 
thereby  not  being  prejudiced  by  such  excuse,  but  where  as  in  this  case  no 
knowledge  was  given  to  the  employer  the  want  of  statutory  notice  cannot 
be  excused,  and  this  is  also  the  rule  as  laid  down  by  our  courts.  Award 
denied. 

This  is  a  daiih  on  account  of  an  injury  alleged  to  have  been 
sustained  by  the  claimant  while  in  the  employ  of  Havens  &  Wilde 
on  December  24,  1915.  Claimant,  who  was  working  as  a  car- 
penter, describes  the  injury  as  due  to  a  strain  of  lifting  a  ladder 
up  to  a  house  on  which  he  was  working;  that  he  felt  a  sudden 
pain  in  the  region  of  the  heart.  He  continued  at  work,  however, 
and  on  December  24,  1916,  was  laid  .off  because  of  there  being  no 
further  work  for  him.  Claimant  made  no  complaint  to  his 
employer  although  he  alleges  that  he  spoke  of  the  pain  to  a  fel- 
low-workman who  was  assisting  him  in  raising  the  ladder.  No 
written  notice  was  ever  given  to  the  employer  and  sometime  the 
following  spring,  a  member  of  the  employer  firm  called  at  the 
claimant's  house  to  get  him  to  go  to  work  on  a  new  job.  He  was 
then  informed  that  claimant  had  been  ill  all  winter  from  heart 
trouble.  Even  at  that  time  he  made  no  mention  of  any  accident 
in  connection  with  his  illness.  Sometime  after  this,  in  the  latter 
part  of  June  or  first  part  of  July,  1916,  claimant  called  his 
employer  on  the  'phone  asking  him  to  come  to  his  house,  which 
the  employer  did,  and  it  was  then  for  the  first  time  that  the 
employer  learned  that  the  claimant  alleged  he  had  sustained  an 
injury  while  in  the  employer's  service  and  that  his  condition  was 
.  due  to  such  injury. 

Earl  J.   Bennett    (Kemsen   B.    Ostrander,    of   counsel),   for 
claimant 

James  B.  Henny  (T.  Carlyle  Jones,  of  counsel),  for  employer 
and  insurance  carrier. 
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Sayeb,  Commissioner. —  In  my  opinion  this  claim  cannot  be 
allowed.     The  testimony  raises  two  very  serious  questions  to  be 
detennined  by  this  Commission.     The  first  question  is   as   to 
whether  an  accident  occurred  which  caused  the  disability  from 
which  the  claimant  is  now  suffering;  and  the  second  is  whether 
if  such  an  accident  occurred,  the  Commission  can  excuse  the 
failure  of  the  claimant  to  give  notice  to  his  employer.      It  is 
extremely   doubtful   upon   the  medical   testimony  whether    the 
claimant's  condition  can  be  attributed  to  any  accident  arising  out 
out  of  and  in  the  course  of  his  employment.     Without  passing 
finally  upon  that  question,  however,  I  am  of  the  opinion  that  the 
claimant's  failure  to  give  notice  cannot  be  excused  under  the  law 
as  interpreted  by  our  courts.     This  Commission  has  been  liberal 
in  excusing  delayed  notice  when  the  evidence  has  shown  that  the 
employer  had  knowledge  of  the  accident  and  thereby  neither  the 
employer  nor  the  insurance  company  could  justly  claim  prejudice 
or  else  that  notice  could  not  have  been  given.    Neither  of  those 
conditions  exists  in  this  case.    The  employee  left  work  on  Decem- 
ber 24,  1915,  not  because  of  any  disability,  but  because  of  a  lay 
off  of  help.    The  fact  that  the  employer  knew  nothing  of  any  acci- 
dent occurring  to  this  claimant  is  supported  by  the  fact  that 
some  months  later  in  the  spring  time,  when  work  started  up 
again,  he  went  to  the  claimant's  house  to  see  if  he  would  come  to 
work.     Even  then  the  claimant  made  no  mention  of  an  accident 
as  the  cause  of  his  physical  condition.     He  stated  that  he  had 
been  suffering  from  heart  trouble  all  winter.     The  claimant  was 
sixty-five  years  of  age  at  the  time  of  the  accident  and  his  present 
condition  discloses  distinct  arterial  changes  that  are  common  in 
men  of  his  aga   It  is  urged  in  the  claimant's  brief  that  during 
these  months  the  claimant  was  too  busy  trying  to  keep  alive  to 
think  of  giving  notice  .to  his  employer.    However,   when  his 
employer  called  upon  him  in  April  he  says  he  found  him  up  and 
about  the  house  and  talked  with  him  and  even  then  the  employee 
did  not  suggest  an  accident  Again  it  is  urged  that  the  employee 
did  not  know  of  the  requirements  of  the  Workmen's  Compensation 
Law.    The  Commission  is  not  warranted  in  a  finding  in  favor  of 
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the  claimant  upon  such  a  ground.  At  the  time  of  the  alleged 
accident,  the  Workmen's  Compensation  Law  had  been  in  effect 
for  one  and  one-half  years.  The  claimant  is  an  intelligent  Ameri- 
can whose  ignorance  of  the  law,  if  it  really  existed,  was  not  due  to 
any  inability  to  speak  the  language  or  to  be  generally  informed  as 
to  matters  affecting  his  employment  and  his  rights  thereunder. 

Upon  all  the  facts,  I  recommend  that  an  award  herein  be 
denied. 

On  the  6th  day  of  August,  1917,  the  Commission  acted  on  the 
forgoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  William  Hebnon  and  Mahgabet 
Hebnon,  Father  and  Mother,  for  Compensation  under  the  Work- 
men's Compensation  Law,  for  the  Death  of  Edwabd  J.  Hebnon, 
against  Willlim  L.  Holihan,  Employer;  London  Guabanteb 
AND  Accident  Insubance  Company,  Insurance  Carrier 

Case  No.  17069 

(Decided  August  13,  1917) 

Injnriet  sutained  by  Edward  J.  Hernon,  resulting  in  his  death,  while  employed 
by  William  L.  Holihan  as  a  lumber  handler. 

An  August  23,  1916,  Edward  J.  Hernon,  while  at  work  for  William  L. 
Holihan,  was  unloading  lumber  from  within  a  car  to  a  man  outside.  As 
he  worked  in  a  close  car  where  there  was  little  air  about  noon  he  was  oTer- 
come  and  in  the  afternoon  of  that  day  died  of  a  sunstroke.  In  this  case 
the  dependency  of  the  father  and  mother  of  deceased  is  clearly  established. 
The  work  which  deceased  was  doing,  handling  lumber  in  a  close  car  on  a 
very  hot  day,  subjected  him  to  special  hazards,  and  the  accident  was  one 
arising  out  of  and  in  the  course  of  his  employment.    An  award  was  made. 

Sayer,  C,  dissents. 

This  is  a  claim  for  compensation  made  by  William  Hernon 
and  Mai^aret  Hernon,  respectively  father  and  mother  of 
Edward  J.  Hernon,  deceased,  for  compensation  under  the  pro- 
visions of  the  Workmen's  Compensation  Law  growing  out  of  the 
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death  of  said  Edward  J.  Hemon  by  reason  of  an  aoeidental  per- 
sonal injury  sustained  by  him,  arising  out  of  and  in  tiie  course 
of  his  employment  by  William  L.  Holihan.  The  deceased  died 
on  August  23,  1916,  as  a  result  of  a  sunstroke.  On  that  day  he 
was  employed  by  William  L.  Holihan,  engaged  in  the  business 
of  inspecting  lumber,  trucking  and  storage.  The  day  was  unusu- 
ally warm  and  the  deceased  was  required  to  work  in  a  close  car 
with  very  little  air.  His  duties  were  to  hand  out  lumber  piled 
in  the  car  to  a  man  outside,  who  piled  it  on  a  truck  at  the  door 
of  the  car.  The  lumber  oonaisted  of  one-inch  plain  white  wood 
boards  ten  to  sixteen  feet  long.  He  started  to  work  at  about  eight 
o^clock  in  the  morning.  Toward  noon  he  was  unable  to  continue 
his  work,  complaining  of  dizziness. 

In  the  afternoon  he  died  of  sunstroke. 

Benjamin  W.  Moore,  for  claimants. 

B.  A.  H.  Smith,  for  insurance  carrier. 

Mitchell,  Chairman. —  In  this  case  two  questions  are  pre- 
sented for  determination,  -first,  whether  the  claimants  were 
dependent  upon  the  deceased  at  the  time  of  his  death;  and 
second,  whether  death  was  the  result  of  an  accident  arising  out 
of  and  in  the  course  of  employment.  As  to  the  first  question,  the 
dependency  of  both  father  and  mother  is  clearly  established.  The 
second  question,  I  believe,  should  be  answered  in  the  aflSrmative. 
The  deceased  was  required  to  work  on  a  very  hot  day  in  a  close 
car  handling  lumber  which  required  great  exertion.  This  work 
under  these  circumstance®,  therefore,  subjected  him  to  a  special 
and  increased  hazard.  The  deceased  sustained  a  sunstroke,  not  by 
reason  of  a  risk  assumed  by  the  public  in  general,  but  because  of 
the  special  circumstances  under  which  he  was  required  to  work. 

An  attempt  has  been  made  on  the  part  of  the  insurance  carrier 
to  show  that  the  deceased  was  a  drinking  man.  It  was  testified 
by  the  employer,  however,  and  by  other  witnesses,  that  the 
'leceased  was  never  under  the  influence  of  liquor  while  perform- 
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ing  Ids  duties  in  his  emplaymemt,  and  that  on  the  day  of  his 
death  there  was  not  the  slightest  indication  that  he  had  been 
drinking.     There  is  no  evidence  to  the  effect  that  death  was  due 
solely  to  the  intoxication  of  the  employee  while  on  duty. 
I  advise  that  an  award  be  made. 

Sayer,  Commissioner,  diseento. 

On  the  13th  day  of  August,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the  Claim  of  Moe  Maek,  for  Compensation 
under  the  Workmen^s  Compensation  Law,  against  Joseph 
Bebman,  Employer;  Southwestern  Surety  Company, 
Insurance  Carrier 

Case  No.  22483 

In  the  Matter  of  the  Claim  of  Morris  Cohen,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Joseph 
Berman^  Employer;  Southwestern  Surety  Company, 
Insurance  Carrier 

Case  No.  27445 

(Decided  August  14,  1017) 

Effect  of  rider  to  an  insarance  policy  where  a  transfer  of  interest  in  the  bnti- 
nese  hat  occurred. 

The  only  question  herein  grows  out  of  the  claim  on  the  part  of  the 
insurance  company  that  in  each  case  the  policy  had  been  forfeited.  That 
the  accidents  complained  of  in  the  two  cases  had  occurred  was  conceded. 
Subsequent  to  the  issuance  of  the  policy  Sylvester  Albert  transferred  his' 
interest  in  the  business  to  his  copartner,  Joseph  Berman.  The  policy 
covers  both  cases  and  was  issued  to  J.  Berman  and  Sylvester  Albert,  co- 
partners. In  this  State  such  a  transfer  will  not  avoid  the  policy.  The 
history  of  the  question  in  the  courts  of  this  State  outlined.  Award  made 
against  the  employer  and  the  insurance  company  in  both  cases. 

In  these  two  cases  there  is  no  question  as  to  the  claimants 
being  entitled  to  compensation* 
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The  insurance  carrier,  however,  resists  payment  of  compensa- 
tion on  the  ground  that  by  a  change  in  the  copartnership  to  which 
the  policy  of  insurance  ran  there  was  a  forfeiture  of  the  policy 
and  that  no  claim  can  therefore  be  maintained  thereunder.  The 
same  policy  of  insurance  covers  both  cases,  and  was  issued  to  the 
copartnership  of  J.  Berman  and  Sylvester  Albert.  Subsequently 
to  the  issuance  of  the  policy,  the  firm  changed  their  place  of 
business  and  this  change  of  address  was  duly  noted  on  the  policy 
by  a  rider.  Thereafter,  Sylvester  Albert  transferred  his  interest 
in  the  business  to  his  co-partner,  Joseph  Berman. 

The  testimony  is,  that  the  policy  was  taken  to  the  original 
broker  through  whom  it  was  secured  for  the  purpose  of  having 
this  change  of  ownership  noted,  and  the  broker  testifies  that  he 
took  it  to  the  office  of  the  regular  agents  for  the  Southwestern 
Surety  Company  and  received  from  them  a  binder  covering  the 
risk  while  the  policy  was  being  changed.  Thereafter,  instead  of 
attaching  to  the  policy  the  usual  rider  showing  change  of  owner- 
ship, the  agents  for  the  insurance  company  requested  written 
assurance  from  Joseph  Berman,  the  remaining  partner,  that  he 
would  stand  liable  for  the  premium  to  be  based  on  the  pay-rolL 
This  assurance,  the  broker  testifies,  was  secured  in  writing  and 
the  policy  with  this  assurance  attached  was  again  returned  to  the 
regular  agents  for  the  surety  company  for  the  purpose  of  having 
the  usual  rider  showing  change  of  ownership  attached.  Neither 
the  policy  nor  the  rider  has  been  produced,  both  parties  claiming 
that  they  have  made  search  in  vain  for  the  same.  The  broker 
explains  the  absence  of  these  papers  by  the  fact  that  his  office  was 
subsequently  given  up  and  all  his  papers  scattered  and  lost. 

The  policy  contained,  among  others,  the  following  conditions: 

• "  No  assignment  or  change  of  interest  under  this  policy  shall  bind 

the  corporation  unless  its  consent  shall  be  endorsed  hereon,  or 

attached  hereto,   signed  by  the  duly  authorized  officer  of  the 

corporation." 

The  question  to  be  decided  is  whether  the  Southwestern  Surety 
Company  is  liable  under  these  circumBtances  for  the  compensa- 
tion to  the  claimants  in  these  cases. 
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Jacob  Gallerstein,  for  daimant 

J.  P.  Hier  and  Mr.  Eaton,  for  insurance  carrier. 

Lyon,  Commissioner. —  There  seems  to  be  the  highest  author- 
ity for  the  proposition  that  in  this  State  at  least,  the  transfer  by 
one  partner  to  another  of  his  interest  in  a  firm  is  not  such  a 
transfer  of  interest  as  to  avoid  a  policy  of  insurance  which  con- 
tains a  proviso  that  a  sale  of  the  business  shall  forfeit  the  policy. 

In  the  case  of  Hoffman  v.  ^Etna  Fire  Insurance  Company,  32 
N.  Y.  405,  the  court  said:  " The  weight  of  judicial  authority  in 
this  State  is  against  the  doctrine  that  a  policy  issued  to  a  firm  is 
forfeited  by  a  transfer  of  interest  as  between  the  parties  assured. 
As  a  contrary  opinion  has  prevailed  to  some  extent,  it  nqay  be 
well  briefly  to  retrace  the  history  of  this  question  in  our  courts." 

The  court  thereupon  reviewed  several  important  cases  and  then 
states:  "It  is  quite  apparent,  therefore,  that,  in  this  State,  there 
is  a  decisive  preponderance  of  judicial  authority  against  the 
recognition  of  a  sale  by  one  to  another  of  the  assured,  as  cause  of 
forfeiture  within  the  meaning  of  the  proviso.  But  if  the  authori- 
ties were  in  equipoise,  and  the  solution  of  the  question  depended 
on  general  reasoning  and  the  application  of  settled  and  familiar 
principles  of  law,  our  conclusion  would  be  in  accordance  with  that 
of  the  court  below.  *  *  *  It  is  suggested,  that  the  proviso  may 
have  been  designed  to  secure  the  continuance  in  the  firm,  of  the 
only  member  in  whom  the  insurers  reposed  confidence.  The  only 
evidence  of  their  confidence  in  either,  is  the  fact  that  they  con- 
tracted with  all ;  and  the  theory  is  rather  fanciful  than  sound,  that 
they  may  have  intended  to  conclude  a  bargain  with  rogues,  on  the 
faith  of  a  proviso  that  an  honest  man  should  be  kept  in  the  firm 
to  watch  them.  Certainly,  nothing  appears  in  the  present  case  to 
indicate  that  all  the  assured  were  not  equally  worthy  of  con- 
fidence; and  it  is  not  to  be  presumed  that,  in  any  case,  under-- 
writers  would  deliberately  insure  those  whose  integrity  they  had 
reason  to  distrust." 

If  this  be  the  law  in  the  State  of  New  York,  and  there  is  no 
claim  that  the  case  quoted  has  been  overruled,  it  would  seem  to 


602  State  Depabtment  Reports 


[Vol.  14]  State  Industrial  Commission 


be  entirely  immaterial  whether  the  change  in  the  firm  was  noted 
on  the  policy  or  not. 

However,  I  am  also  of  the  opinion  that  suflScient  was  done  to 
continue  this  policy  in  force  to  cover  J.  Berman  after  the  pur- 
chase by  him.  of  his  partner's  interest,  even  if  the  transfer  were 
a  sale  within  the  meaning  of  the  conditions  of  the  policy. 

There  is  no  denial  of  the  statement  that  a  binder  was  issued  to 
J.  Berman  and  I  found  no  contradiction  of  the  testimony  of  the 
broker  that  the  only  objection  made  by  the  insurance  company's 
agents  to  the  proper  indorsement  of  the  policy  was  that  they  had 
not  the  assurance  from  Joseph  Berman  that  he  would  stand  liable 
for  any  additional  premium  which  might  become  due.  There  is 
also  no  denial  that  this  written  assurance  was  given  to  the  insur- 
ance (iOmpany  and  I  am  of  the  opinion  therefore  that  the  binder 
was  continued  in  force  until  such  time  at  least  as  the  insurance 
company  had  either  put  the  proper  indorsement  upon  the  policy, 
or  returned  it  to  the  assured  with  the  definite  statanent  that  they 
refused  to  carry  his  risk. 

I,  therefore,  advise  an  award  against  Joseph  Berman  and  the 
insurance  company  in  both  cases. 

On  the  14th  d-ay  of  August,  1917,  the  Commission  acted  upon 
the  forgoing  matters  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Patmck  Reddy,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against 
National  Excavating  and  Foundation  Company,  Inc.. 
Employer;  Fidelity  and  Deposit  Company  of  MAitYi*A3fD, 
Insurance  Carrier 

Case  No.  54743 

(Decided  August  14,  1917) 

Question  involving  method  of  practice  by  the  CommiMion  aa  to  continnins 
cases. 

In  this  case  the  matter  of  the  injuries  of  Patrick  Reddy,  the  claimant, 
was  invMtigated  very  fully,  an  award  made  which  was  affirmed  by  the 
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Appellate  Diyision  of  the  Supreme  Court,  third  department,  and  the  mat- 
ter was  then  put  upon  the  calendar  of  the  Commission  again  for  de- 
termination as  to  what  further  disability  claimant  had  suffered.  The 
insurance  carrier,  however,  objects,  and  asks  that  the  case  be  closed,  for 
the  reason  that  in  the  parallel  caae  of  Bowne  v.  Bowne  Manufacturing 
Company,  subsequent  to  the  decision  herein  by  the  Appellate  Division 
above  mentioned,  the  Court  of  Appeals  has  laid  down  a  doctrine  which 
practically  reverses  the  decision  of  the  Appellate  Division  and  the  Com- 
mission herein.  In  denying  the  application  th>i  Commission  points  out 
distinctions  between  the  case  depended  upon  by  the  insurance  carrier  and 
the  case  herein,  and  states  the  correct  practice  before  the  Commission. 
Motion  denied  and  case  put  upon  calendar. 

This  matter  came  on  for  several  hearings  before  the  Commis- 
sion when  a  large  amount  of  testimony  was  taken.  The  case  was 
argued  at  length  and  voluminous  briefs  were  filed,  and  after  care- 
ful examination  it  was  found  that  the  claimant  was  an  employee 
of  the  National  Excavating  and  Foundation  Company,  Inc.,  and 
covered  by  the  policy  of  the  above  named  insurance  carrier,  and  an 
award  was  made  for  full  compensation  at  fifteen  dollars  per  week 
for  sixteen  weeks  and  the  case  continued  for  consideration  as  to 
further  disability.  An  appeal  from  said  award  to  the  Appellate 
Division  of  the  Supreme  Court,  Third  Department,  having  been 
taken,  the  award  was  affirmed,  whereupon  the  matter  was  placed 
on  our  calendar  again  to  consider  what  further  disability  the 
claimant  has  suffered 

There  is  no  claim  that  Mr.  Beddy  is  not  still  disabled  to  some 
extent,  but  the  insurance  carrier  resists  any  further  award  and' 
asks  that  the  case  be  closed,  on  the  gronnd  that  since  the  decision 
of  the  Appellate  Division  herein,  the  Court  of  Appeals  in  the 
case  of  Bowne  v.  Bowne  Mfg.  Co.,  has  made  a  decision  which  in 
effect  overrules  this  Commission  and  the  Appellate  Division  in 
this  proceeding. 

This  is  the  only  question  now  before  us.  The  facts  are  set 
forth  quite  at  length  in  our  former  decision  reported  in  the 
Bulletin,  Vol.  2,  No.  2. 

J.  Power  Donellan,  for  claimant 

William  H.  Hotchkiss,  for  insurance  carrier. 
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Lyon,  Commissioner. —  I  have  very  serious  doubts  whether 
this  Commission  has  a  right,  after  its  award  has  been  affirmed 
by  the  Appellate  Division,  to  make  a  further  decision,  on  the 
same  testimony,  which  necessarily  proceeds  upon  the  theory  that 
its  former  findings  are  wrong,  because  the  Court  of  Appeals,  in 
another  case,  has  made  a  decision  which  may  seem  to  be  at  vari- 
ance with  the  law  of  this  case. 

The  decision  which  we  are  now  asked  to  make,  presupposes 
that  our  former  decision  which  has  been  affirmed  is  wrong.  If  it 
be  so,  it  would  seem  that  the  orderly  administration  of  the  law 
would  require  that  the  decision  of  the  Appellate  Division  should 
be  rescinded  by  that  court  or  reversed  by  the  Court  of  Appeals. 

We  can  hardly  hope  to  find  precedents  for  the  proceedings  in 
the  law  books,  because  the  compensation  law  provides  for 
repeated  awards  for  disability  growing  out  of  the  same  accident, 
whereas,  at  common  law,  one  recovery  exhausts  the  plaintiff's 
remedy.  It  is  true  th^t  the  statute  gives  the  Conmiission  con- 
tinuing jurisdiction  and  the  courts  have  held  that  this  gives 
us  the  right  to  reconsider  and  modify  or  rescind  our  awards  in 
the  interest  of  justice,  but  I  do  not  understand  that  this  gives  us 
the  right  to  reverse  findings  of  fact  and  conclusions  of  law,  which 
by  the  affirmance  of  our  award  have  become  res  adjudicata.  It 
would  seem  that  by  the  affirmance  of  the  Appellate  Division  the 
law  of  the  case  has  been  established  until  reversed  by  a  higher 
court. 

But  I  do  not  think  the  decision  of  the  Bowne  case  should  have 
the  effect  upon  this  case,  which  the  insurance  carrier  claims  for 
it,  even  if  we  were  free  to  reverse  our  former  action.  Mr.  Bowne 
was  a  large  stockholder  and  an  executive  officer  of  the  Bowne 
Manufacturing  Company  and  his  duties  were  almost  entirely 
executive.  In  an  emergency  he  turned  aside  to  manual  labor, 
where  he  was  hurt.  In  the  present  case  Mr.  Reddy  was  neither 
a  stockholder,  a  director,  nor  an  officer  of  the  National  Excavat- 
ing and  Foundation  Company,  Inc.  His  duties  were  not  prin- 
cipally executive.  A  large  part  of  his  regular  duties  brought  him 
within  the  regular  hazard  of  the  business.     When  hurt  he  was 
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doing  the  thing  which  he  waB  called  upon  to  do  day  after  day. 
While  the  relationship  between  him  and  the  officers  of  the  com- 
pany might  be  expected  to  prevent  him  from  being  sunmiarily 
dismissed  from  the  employment,  there  was  no  legaZ  reason  why 
he  should  not  have  been  dismissed  at  any  moment  the  same  as  any 
other  employee.  Legally  there  is  no  similarity  between  the  rela- 
tion which  Mr.  Bowne,  as  a  stockholder  and  officer,  bore  to  his 
company  and  that  which  claimant  here  bore  to  the  National 
Excavating  and  Foundation  Company,  Inc. 

I  think  the  motion  to  discontinue  awards  must  be  denied  and 
the  case  put  on  the  calendar  for  consideration  of  future  disability. 

On  August  14,  1917,  the  Commission  denied  the  motion  to 
discontinue  awards  in  this  case,  pursuant  to  the  foregoing 
opinion. 


In  the  Matter  of  the  Claim  of  Martin  Crawford,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  New 
York  Consolidated  Railroad  Company,  Self  Insured 

Death  File  No.  874 

(Decided  September  5,  1917) 

Rehearing  granted  to  detennine  wages  of  deceased  and  what  relatives  were 
dependent  upon  him, 

Certain  brothers  and  sisters  of  deceased,  minors,  filed  through  their 
representatives  claims  based  upon  their  dependency  upon  deceased.  These 
claims  were  in  addition  to  those  made  by  parents.  Results  of  exhaustive 
investigation  of  the  facts  stated  in  the  opinion.  Claims  in  behalf  of 
Francis,  Ruth  and  Arthur  Crawford  as  dependents,  previously  dis- 
allowed, held  to  be  proper;  the  former  disallowance  set  aside  and  awards 
made. 

This  case  came  on  for  rehearing  upon  two  questions  only, 
namely,  the  average  wages  of  the  employee,  and  the  question  of 
dependency  of  the  father  and  brothers  and  sisters.  Upon  the 
rehearing  the  Commission  determined  the  average  weekly  wages 
to  be  fifteen  dollars  and  ninety-six  cents  and  an  award  of  15  per 
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cent  of  that  amount  is  made  to  the  mother  who  has  heretofore  been 
decided  to  be  a  dependent.  The  Commission  also  determined  upon 
the  rehearing  that  the  father  could  not  be  considered  as  dependent 
and  therefore  his  claim  was  disallowed. 

Claimants  in  person. 

M.  B.  Hoffman,  for  employer, 

Sayee,  Commissioner. —  The  only  question  referred  to  me  is 
as  to  the  dependency  of  certain  of  the  brothers  and  sisters  of  the 
deceased.  In  addition  to  claims  by  the  father  and  mother,  claims 
have  been  filed  by  the  following  brothers  and  sisters  of  the 
deceased  employee:  Charles  Crawford,  brother,  aged  fifteen  at 
the  time  of  the  employee's  death ;  Francis  X.  Crawford,  brother, 
aged  twelve;  and  Ruth  and  Arthur  Crawford,  twin  brother  and 
sister  of  the  deceased,  both  aged  eight  years.  As  has  been  found 
by  the  Commission,  the  average  weekly  wages  of  the  deceased 
were  fifteen  dollars  and  ninety-six  cents.  From  the  testimony 
it  appears  that  the  deceased  turned  over  all  of  his  earnings  to 
his  mother  and  received  from  her  such  spending  mon^  as  was 
necessary.  It  is .  impossible  from  the  evidence  to  ascertain 
the  definite  sum  of  the  contributions  of  the  deceased.  From 
the  evidence  it  is  fair  to  assume  that  they  amounted  to 
about  ten  dollars  a  week.  Deceased's  father  also  contributed  his 
earnings  which  were  from  fifteen  dollars  to  twenty  dollars  per 
week  when  he  worked,  less  such  spending  money  as  he 
required.  There  was  an  older  brother  named  Harry  who  also 
worked,  but  he  seems  not  to  have  been  under  much  con- 
trol and  his  contributions  to  the  family  were  practically  n^ligi- 
ble,  it  appearing  that  at  times  his  mother  was  obliged  to  give 
Harry  money  out  of  the  general  family  fund.  A  sister  almost 
eighteen  years  of  age  also  worked  for  a  time,  but  at  the  time  of 
the  hearing  was  in  poor  health  and  unable  to  work.  No  claim  is 
made  on  account  of  the  dependency  for  this  older  sister  but  it  is 
fair  to  assume  that  she  did  not  bring  in  any  support  to  the  gen 
eral  family  fund.  In  addition  to  this  the  father  owns  the  house 
in  which  the  family  lives  in  the  borough  of  Queens,  New  York 
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city.     The  house  he  states  is  valued  at  about  $5,500  and  it  is 
mortgaged  for  something  like  $3,600,  there  being  a  first  and 
second  mortgage  and  a  third  instalment  mortgage  upon  it.    The 
f ather^s  equity  in  the  home  is  therefore  very  slight  while  he  has 
undoubted  heavy  payments  to  meet  for  interest  and  taxes  as  well 
as  instalments  on  account  of  the  purchase  price.     Charles,  the 
fifteen  year  old  brother,  seems  since  to  have  obtained  his  working 
papers,  but  has  no  job  so  far  as  the  evidence  discloses.    Certainly 
at  this  time  he  is  able  to  and  should  do  some  work.     I  do  not 
think  he  could  fairly  be  considered  a  dependent  of  his  older 
brother.     The  children,   Francis,   aged  twelve,   and  Ruth   and 
Arthur,  aged  eight,  are  in  school  and  cannot  work.     They  must 
be  properly  supported  and  in  my  view  of  the  evidence  were  in 
considerable  measure  dependent  for  their  support  upon  the  earn- 
ings of  their  deceased  brother,  Martin  Crawford.    The  claims  on 
behalf  of  Francis,  Ruth  and  Arthur  should  therefore  be  allowed. 
I  therefore  advise  that  the  application  for  rehearing  on  behalf 
of  Francis,  Ruth  and  Arthur  Crawford  be  granted,  the  previous 
disallowance  of  their  claims  set  aside  and  an  award  made  for 
each  of  these  three  infant  brothers  and  sisters  of  the  deceased. 

On  this  5th  day  of  September,  1917,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


Tn  the  Matter  of  the  Claim  of  George  Boslee,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Semon 
Bache  &  Co.,  Employer;  Travelbes'  Insurance  Company, 
Insurance  Carrier 

Case  -No.  1565 

(Decided  September  5,  1917) 

lajnriet  inttalned  by  Gtotge  Bodee  while  employed  in  «  looking-gltM  factoiy 
by  Semon  Bache  &  Co. 

In  July,  W16,  the  claimant,  while  handling  glass  in  his  employer's 
factory,  cut  hia  hand  and  in  the  factory  laboratory  had  his  wound 
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treated  witii  peroxide  and  bound  up.  He  continued  his  work,  however, 
for  about  two  weeks.  A  solution  of  mercury  ie  used  in  making  mirrors, 
this  solution  being  poured  over  the  surface  of  the  glass.  Necessarily 
some  of  the  solution  gets  upon  the  workmen's  hands.  Claimant  had 
worked  in  this  factory  about  seven  years  but,  until  the  accident,  had 
sustained  no  ill  effects.  Soon  after  the  accident,  however,  mercurial 
poisoning  appeared  and  left  claimant  in  a  serious  condition.  The  Com- 
mission called  attenticm  to  the  fact  that  under  the  cases,  even  if  the 
claimant  had  been  absorbing  mercury  for  years  before  the  accident,  the 
lighting  up  and  activisation  of  his  condition  by  the  accident  brought  the 
case  within  the  statute.    An  award  was  made. 

The  claimant  had  been  in  the  employ  of  Semon  Bache  &  Co. 
for  about  seven  years.  The  buBiness  of  the  employer  is  manxi- 
facturing  and  dealing  in  glass,  particularly  looking-glass. 

The  claimant  states  that  about  the  middle  of  July,  1916,  a 
glass  which  he  was  handling  broke,  cutting  the  palm  of  his  hand. 
He  went  to  the  laboratory  of  the  employer  where  his  hand  was 
dressed  with  peroxide  and  bandaged  and  continued  working  for 
the  balance  of  the  month. 

It  seems  that  in  making  the  mirrors  a  solution  of  mercury  is 
prepared  which  the  employee  is  expected  to  pour  over  the  sur- 
face of  the  glass  and  the  evidence  is  that  this  liquid  runs  over  and 
gets  upon  the  hands.  The  claimant  testifies  that  for  a  consider- 
able period  of  the  time  the  bandage  on  his  hand  was  wet  with 
this  solution. 

On  or  about  the  thirty-first  of  July  he  cut  the  end  of  his 
finger  when  handling  another  glass.  At  this  time  he  had  begun 
to  complain  of  feeling  dizzy  and  nauseated  and  in  bad  condition 
generally.  He  consulted  Dr.  Howell  about  July  thirty-first,  or 
August  first,  and  the  physician  found  that  wound  on  the  hand 
nearly  healed,  but  having  a  scab.  The  doctor  treated  him  for 
neuritis  and  states  that  the  claimant's  hands  and  feet  were  both 
badly  infected  and  the  skin  was  pealing  off  in  large  flakes.  The 
claimant  says  the  eruptions  on  his  hands  and  feet  were  watery  and 
looked  like  blisters. 

The  question  to  be  decided  is  whether  the  claimant's  condition, 
which  is  concededly  rather  dangerous,  is  due  to  the  accident,  or 
whether  it  is  rather  to  be  attributed  to  an  occupational  disease. 
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Geo.  J.  Ehodins,  for  claimant 
J.  Quinn,  for  insurance  carrier. 

Lyon,  Cionunissioner. —  It  aeems  to  be  the  opinion  of  the 
physicians  that  the  claimant's  condition  is  clearly  due  to  mer- 
curial poisoning.  The  claimant  states,  and  in  this  he  is  sup- 
ported by  his  wife,  that  until  the  time  of  his  accident  he  had 
received  no  bad  eflFects  from  working  with  the  mercury,  that  is,  he 
had  not  been  disabled  from  that  cause. 

It  is  quite  clear  from  the  evidence,  that  from  the  time  of  his 
injury  in  July  he  began  to  be  very  seriously  affected  and  very 
shortly  became  unable  to  perform  his  duties.  The  doctor  who 
first  treated  him  is  of  the  opinion  that  while  he  may  have  been 
affected  with  mercurial  poisoning  to  some  extent  before  his  acci- 
dent, still  the  accident  and  the  subsequent  handling  of  the  mer- 
cury in  the  way  already  stated  caused  a  sufficient  immediate 
absorption  of  mercury  into  his  system  to  have  produced,  in  con- 
junction with  the  mercury  which  may  have  been  absorbed  by 
him  during  the  process  of  his  employment  through  the  years, 
the  condition  in  which  the  claimant  found  himself  on  the  thirty- 
first  day  of  July,  and  which  continues  with  more  or  less  severity 
to  the  present  time. 

If  this  be  the  fact,  and  from  reading  the  whole  record  it 
appears  to  me  to  be  the  most  plausible  theory  to  be  spelled  out 
of  the  case,  it  seems  to  me  that  the  case  is  compensatible  follow- 
ing a  long  line  of  decisions  to  the  effect  that  where  the  previously 
diseased  condition  is  lighted  up  and  activated  by  an  accidental 
injury,  the  subsequent  disability  is  to  be  attributed  to  the  accident 
within  the  meaning  of  the  Compensation  Law  and  the  case  is 
compensatible,  and  I  therefore  advise  an  award.  * 

On  the  5th  day  of  September,  1917,  the  Commission  acted 

upon   the  foregoing  matter  in  accordance  with  the  foregoing 

opinion. 
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In  the  Matter  of  the  Claim  of  Edward  Casteblinb,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
James  P.  Qillen,  Employer;  Fidelity  and  Casualty  Com- 
pany, Insurance  Carrier 

File  No.  2795 

(Decided  September  5,  1917) 

Injariet  raatained  by  Bdwaxd  CatterUiie  while  employed  ai  a  driver  and  gen- 
eral handy  man  in  a  coal  and  wood  yard  by  James  P.  GiUen. 

On  April  19,  1916,  the  claimant,  Edward  Casterline,  who  was  a  drirer 
and  general  utility  man  in  a  wood  yard  opwated  by  hia  onployer, 
backed  his  wagon  into  the  yard  for  the  purpose  of  loading  it  with  split 
wood.  The  claimant  himself  did  the  splitting.  While  so  engaged  a  stick 
of  wood  flew  up  and  struck  him  in  the  right  eye,  ultimately  caueing  him 
the  loss  of  practically  the  entire  vision  of  that  eye.  The  injury  was 
held  to  have  been  sustained  within  the  line  of  the  duties  of  claimant  as 
the  order  he  was  filling  was  for  split  wood  and  there  being  an  insufficient 
amount  it  devolved  upon  him  to  prepare  it.    An  award  was  made. 

The  claimant  herein,  Edward  Casterline,  while  in  the  emgloy 
of  James  P.  Qillen,  received  an  injury  to  his  right  eye,  causing 
a  loss  of  practically  the  entire  vision  of  the  same.  Claimant  was 
employed  as  a  driver  and  general  handy  man  in  the  coal  and 
wood  yard  operated  by  the  employer.  It  was  his  business  to 
load  coal  or  wood  on  his  wagon  and  deliver  the  same  to  customers 
of  the  employer.  On  the  late  afternoon  of  April  19,  1916, 
employee  backed  his  wagon  with  the  horse  hitched  thereto  into 
the  wood  yard  for  the  purpose  of  placing  thereon  a  load  of  split 
wood.  The  employee  was  splitting  wood  at  a  chopping  block 
and  loading  it  into  the  wagon.  While  engaged  in  this  operation, 
a  stick  of  wood  flew  up  and  struck  him  in  the  right  eye,  causing 
the  injury  and  subsequent  disability. 

While  chopping  the  wood,  some  of  the  pieces  fell  to  the  ground 
and  some  fell  into  a  basket,  while  another  piece  would  remain 
in  the  employee's  hand,  and  that  piece  the  employee  would  throw 
in  the  wagon.      When  a  sufficient  quantity  of  the  wood  had 
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accumulated  in  the  basket  or  on  the  ground,  it  was  picked  up 
and  thrown  into  the  wagon. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Nadal,  Jones  &  Nowton  (Charles  S.  Gray,  of  counsel,  for 
employer  and  insurance  carrier. 

Brennan,  Curran  &  Bleakley  (William  A.  Feuchs,  of  counsel), 
for  claimant. 

Sayeb,  Commissioner. —  The  Commission  is  called  upon  to 
determine  in  this  case  the  question  whether  or  not  the  accidental 
injury  of  the  claimant  arose  out  of  and  in  the  course  of  his 
employment  in  a  hazardous  employment  under  the  law.  The 
accident  occurred  prior  to  the  taking  effect  of  the  amendment 
of  the  law  under  which  coal  and  wood  yards  were  included  in 
the  hazardous  businesses.  The  test,  therefore,  is  not  whether  the 
business  of  the  employer  is  hazardous  under  the  law,  but  whether 
the  work  which  the  employee  was  engaged  in  doing  was  hazardous 
within  the  meaning  of  the  law.  The  employee  was  employed 
as  a  driver  and  handy  man  about  the  yard.  When  engaged  in 
driving  a  wagon  his  employment  was  unquestionably  covered  by 
the  Compensation  Law,  group  41  providing  that  employees 
engaged  in  the  operation  on  streets,  highways  or  elsewhere,  of 
trucks,  wagons  or  other  vehicles,  are  engaged  in  hazardous  work. 
The  splitting  of  wood  was  not  included  as  a  hazardous  employ- 
ment within  the  meaning  of  the  law.  The  question  to  determine, 
therefore,  is  whether  the  work  the  employee  was  actually  doing 
was  primarily  the  splitting  of  wood  or  loading  wagon.  The  Court 
of  Appeals  has  held  that  the  loading  or  unloading  of  the  wagon 
was  incidental  to  the  operation  of  a  vehicle  within  the  meaning 
of  group  41.  Dale  v.  Saunders,  218  N.  Y.  59.  In  that  case  the 
employee.  Dale,  was  engaged  in  loading  a  wagon  at  a  sand  pit, 
when  the  sand  bank  fell  in  and  crushed  him  against  the  wagon, 
causing  injuries  from  which  he  died  the  same  day.  The  court 
in  its  opinion  said:  ^'Dale  was  working  for  Saunders  &  Brothers 
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as  a  teamster  when  he  met  the  accident  that  caused  his  death.    He 
was  engaged  in  teaming,  not  in  *the  operation  of  a  sand  pit' 
*  *  *  The  duties  of  a  teamster  properly  include  the  loading  of  • 
his  wagon,   and   are  not  limited  to  the  driving  of  the  team 
(Matter  of  Costello  v.  Taylor,  217  N.  Y.  179)." 

In  the  case  of  Costello  v.  Taylor,  217  N.  Y.  l79,  the  Court  of 
Appeals  said:  "It  is  the  business  of  operating  wagons  drawn 
by  horses  that  is  intended  to  be  covered  by  the  Act,  and  not  the 
mere  steering  of  a  wagon  or  handling  the  reins  while  driving  a 
horse  attached  to  a  wagon."  In  that  case  the  court  held  a  mere 
stableman  to  be  covered  within  the  meaning  of  group  41  of  the 
law,  although  he  performed  no  duty  in  connection  with  the 
actual  driving  of  the  wagon. 

Our  attention  has  been  called  to  Matter  of  Glatzl  v.  Stumpp, 
220  N.  Y.  71,  as  authority  for  denying  this  award.  It  seems 
to  me,  however,  that  the  facts  in  the  Grlatzl  case  were  distinctly 
different.  In  that  case  the  employee,  employed  by  a  florist  as 
a  driver,  had  made  a  delivery,  and  after  such  delivery  was  com- 
plete, the  employee  had,  at  the  request  of  the  customer,  gone 
up  a  ladder  to  place  a  box  of  flowers  which  he  had  delivered 
in  position  on  the  window-sill  and  in  so  doing  met  with  an  acci- 
dent. The  court  found  in  that  case  that  there  was  no  connection 
between  the  driving  of  the  delivery  wagon  by  Glatzl  and  his  fall- 
ing from  the  ladder  which  resulted  in  his  death.  The  court  in 
that  case  said:  "In  order  to  charge  the  employer  with  the  liability 
under  the  Workmen's  Compensation  Law,  the  court  must  be  able 
to  see  that  the  hazards  which  accompany  the  duties  of  the 
employee  have  turned  against  him  to  his  loss  and  damage."  In 
this  case,  however,  there  was  a .  direct  connection  between  the 
hazard  out  of  which  the  employee's  injury  arose  and  his  employ- 
ment as  a  driver.  It  was  necessary  and  part  of  his  duty  to  load 
his  wagon  with  the  material  which  his  employer  directed  him  to 
load.  In  this  case  it  was  split  wood.  There  being  an  insufiicient 
quantity  of  wood  ready  split,  it  was  his  business  to  assist  in 
splitting  a  sufficient  quantity  of  wood  to  make  up  his  load. 
The  work   in  which  the  employee  was  engaged  was  fairly 
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incidental  to  tlie  operation  of  a  vehicle  and  was,  in  my  opinion, 
covered  by  the  Compensation  Law. 

It  accordingly  follows  that  an  award  must  be  made. 

On  the  5th  day  of  September  1917,  the  Commission  acted 
on  the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Abbaham  Coopebsmith,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
SiLVEESTEiN  &  Wallin,  Employer;  Globe  Indemnity  Com- 
PAasTY,  Insurance  Carrier 

Case  'So.  8886 

(Decided  September  5,  1917) 

Injuries  tuttaiiied  by  Abrabam  Coopenmith  while  employed  by  SHventein 
&  WaUin  in  the  city  of  New  York,  the  qiieetion  involved  herein  relating 
aolely  to  the  ttatva  of  the  insurance  policiee  at  the  time  of  the  accident. 

The  injury  complained  of  occurred  on  January  29,  1917,  and  the 
employer  claims  to  be  covered  by  a  policy  issued  by  the  Globe  Indemnity 
Company  to  it  on  the  15tb  day  of  March,  1916,  for  a  period  of  one  year. 
This  policy  was  negotiated  in  their  behalf  through  Patrick  J.  Hanley, 
an  insurance  broker  of  the  city  of  New  York,  as  weU  as  various  other 
policies  of  insurance.  The  firm  of  Silverstein  k  Wallin  failed  to  pay 
Hanley  the  amount  advanced  by  him  for  premiums  and  on  September  29, 
1916,  he  wrote  requesting  immediate  payment  or  a  surrender  of  the 
policies  for  cancellation.  On  October  fifth  the  policy  in  question  was 
returned  to  Hunley,  together  with  certain  other  policies  that  had  been 
procured  for  the  same  firm.  The  employer  inpists  that  there  was  no 
legal  cancellation  of  these  policies  because  the  cancellation  did  not 
foUow  the  directions  outlined  in  subdivision  6  of  section  54  of  the 
Workmen's  Compensation  Law.  The  subdivision  in  question,  however, 
provides  that  no  contract  of  insurance  issued  against  liability  under  this 
statute  shall  be  canceled  until  at  least  ten  days  after  notice  of  can- 
ceUation  shall  have  been  filed  in  the  office  of  the  Commission  and  also 
served  on  the  employer.  Held,  that  it  was  the  intent  of  the  L^slature 
to  safeguard  by  this  subdivision  the  interests  of  an  employer.  Where, 
however,  the  employer  himself  makes  application'  for  cancellation  there 
is  no  reason  for  the  insurance  carrier  to  still  give  the  employer  ten 
days'  notice  since  that  would  be  only  to  notify  him  of  his  own  actions  in 
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the  matter.  Under  all  the  circumstances  of  this  case  the  policy  was 
canceled  as  regards  the  insurance  company  and  the  insurer  not  only 
acquiesced  in  the  cancellation  but  had  adequate  and  repeated  notice  that 
it  was  uninsured  from  the  date  of  cancellation.  Award  made  as  against 
the  employer  but  refused  as  against  the  Globe  Indemnity  Company. 

The  question  to  be  determined  here  ia  whether  the  employer 
at  the  time  of  the  claimant's  injury  on  January  29,  1917,  was 
covered  by  the  Globe  Indemnity  Company's  policy  of  insurance, 
No.  410505,  issued  to  it  on  the  15th  day  of  March,  1916,  and 
to  run  for  one  year. 

Patrick  J.  Hanley  of  1  Liberty  street,  New  York  city,  is  an 
iuBurance  broker  and  acted  in  the  procuring  of  the  policy  in 
question.  In  addition  to  the  workmen's  compensation  policy  in 
question  here,  he  had  procured  for  the  firm  of  Silv^rstein  & 
Wallin  various  other  policies  of  insurance  and  received  on 
account  of  the  premiums  on  all  the  policies  a  check,  but  not 
sufficient  to  pay  the  premiums  in  full,  although  tte  check  was 
more  than  the  premium  on  the  compensation  policy  here  under 
consideration. 

On  September  29,  1916,  Hanley  wrote  the  firm  calling  atten- 
tion to  their  neglect  to  forward  a  check  for  the  balance  of 
premiums  due  and  concluded  his  letter  with  the  following: 
"  Unless  you  can  favor  me  with  your  check  for  this  amount  by 
return  mail,  please  return  the  policies  to  me  that  were  issued  for 
your  account,  so  that  they  may  be  surrendered  to  the  Companies, 
for  cancellation." 

Not  receiving  the  check,  he  wrote  them  again  on  October 
fourth,  as  follows :  "  Following  conversation  over  the  'phone  this 
a.  m.  must  ask  you  to  hand  bearer  all  policies  issued  by  this  office, 
as  you  promised  this  morning  to  do.  An  adjustment  will  be 
made  on  your  account  and  whatever  balance  is  due  you  will  be 
returned.  I  expect  that  there  will  be  no  further  controversy 
in  this  matter  and  that  the  policies  will  be  turned  over  and  you 
will  arrange  for  your  insurance  elsewhere." 

On  October  fifth,  the  policy  in  question  here  with  other  policies 
was  returned  to  Hanley  and  he  wrote  the  firm  on  October  sixth, 
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as  follows:  "I  acknowledge  receipt  of  the  following  policies 
which  are  being  returned  to  the  Companies  for  cancellation,  as 
per  my  letter  to  you  of  October  5th. 


^tna 

^641096  expired. 

ProT.  Waak 

265325 

JCtna 

642503 

Nat'l.  Surety 

738123 

^tDa 

639471  expired. 

Westchester 

698341 

Globe 

410516 

^tna 

639372 

"Any  adjustment  that  may  be  due  you  will  be  made  as  soon 
as  this  matter  is  straightened  out  with  the  Companies.  In  the 
meantime,  you  are  without  insurance  and  I  would  suggest  that 
you  make  other  arrangements.'' 

The  policy  mentioned  in  the  foregoing  letter,  "Globe  No. 
410515,"  is  the  policy  in  question  here,  the  mistake  in  the  number 
of  the  policy  apparently  being  that  of  the  writer  of  the  letter. 

On  October  7,  1916,  Hanley  again  wrote  to  the  firm,  as  fol- 
lows :  "  I  wish  to  confirm  my  letter  of  Oct.  6th  by  registered  mail, 
so  that  there  may  be  no  misunderstanding  on  your  part  that  the 
following  policies  have  been  cancelled,  as  was  thoroughly 
explained  to  you  by  'phone  and  in  my  letter  of  October  5th. 

Prov.  Wash.  #266325 

.Etna  642530 

Nat'L  Surety  738123 

iEtna  639372 

Westchester  698341 

Globe  410515 

"  This  leaves  you  without  any  insurance  at  any  location  lihat 
was  formerly  covered  through  this  office,  as  all  the  policies  are 
being  returned  to  the  Companies  for  cancellation  and  would  sug- 
gest that  you  make  arrangements  to  cover  yourselves  elsewhere.'' 

On  October  sixteenth  Hanley  again  wrote  the  firm,  in  part,  as 
follows:    "  Enclosed  herewith  please  find  check  of  $1.61  being  the 
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return  premium  due  you  on  policies  that  were  cancelled  as  per  the 
accompanying  statement.  There  is  no  return  premium  due  you  on 
Policy  No.  410515  of  the  Globe  Indemnity  Co.,  until  the  Company 
audits  your  books  for  the  year,  and  ascertains  whatever  the  pay- 
roll  may  be.  ♦  *  ♦  This  winds  up  our  business  relations  and, 
as  was  explained  to  you  in  my  two  previous  letters  that  we  sent 
you  recently,  there  is  no  insurance  in  force  for  you  as  far  as  this 
office  is  concerned." 

The  company,  in  pursuance  of  the  surrender  of  the  policy,  can- 
celed it  on  the  13th  day  of  October,  1916,  as  appears  by  its  records, 
and  on  the  10th  day  of  February,  1917,  returned  to  the  insured 
its  draft  for  two  dollars  and  forty-three  cents,  being  the  unearned 
portion  of  the  premium.  The  only  question  to  be  decided  is, 
whether  the  proceedings  already  recited  amounted  to  the  valid 
cancellation  of  the  policy. 

David  Komblueh,  for  claimant 

Robt.  M.  McCormick  (Jos.  J.  Murray  of  counsel),  for  insur- 
ance carrier. 

Lyon,  Commissioner. —  It  is  insisted  by  the  employer  that  the 
policy  in  question  here  was  not  legally  canceled,  because  tibe  can- 
cellation did  not  follow  the  directions  outlined  in  subdivision  5 
of  section  54  of  the  Workmen's  Compensation  Law.  This  conten- 
tion in  my  opinion  is  not  sound.  The  provision  of  that  sub- 
division relative  to  cancellation  is  as  follows: 

"  6.  Cancellation  of  Insurance  Contracts. —  No  contract  of 
insurance  issued  by  an  insurance  carrier  against  liability  arising 
under  this  chapter  shall  be  cancelled  within  the  time  limited  in 
such  contract  for  its  expiration  until  at  least  10  days  after  a  notice 
of  cancellation  of  such  contract,  on  a  date  specified  in  such  notice, 
shall  be  filed  in  the  office  of  the  commission  and  also  served  on  the 
employer." 

I  do  not  think  this  provision  of  the  law  is  intended  to  have  any 
application  to  the  cancellation  of  a  policy  of  insurance  at  the 
instance  of  the  insured.  It  was  manifestly  the  intent  of  the 
Legislature  to  safeguard  the  rights  of  an  employer  and  perhaps 
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through  him  of  the  employee  against  the  cancellation  of  the  insur- 
ance contract  without  due  notice  and  an  opportunity  on  the  part 
of  the  employer  to  place  his  insurance  elsewhere.  Where,  how- 
ever, the  employer  makes  an  application  to  have  the  policy  can- 
celed, there  seems  to  be  no  reason  for  the  insurance  carrier  to  still 
give  the  employer  the  ten  days'  notice,  since  that  would  be  only  to 
give  him  notice  of  his  own  action  in  the  matter. 

In  the  absence  of  a  provision  in  the  statute  preventing  it,  I 
take  it  that  either  party  to  a  contract  of  insurance  may  move  to 
have  it  canceled  at  any  tima  In  line  with  this  theory  the  policy 
in  question  contained  a  cancellation  provision  as  follows :  "  This 
policy  may  be  cancelled  by  either  party  upon  10  days'  notice  to 
the  other  stating  when  thereafter  cancellation  shall  be  effective, 
and  the  date  of  cancellation  shall  then  be  the  end  of  the  policy 
term.  ♦  *  ♦  If  guch  cancellation  is  at  the  company's  request, 
or  at  the  employer's  request  when  actually  retiring  from  the  busi- 
ness herein  described,  the  earned  premium  shall  be  computed  as 
provided  in  Condition  A,  and  adjusted  pro  rata.  If  such  cancella- 
tion is  at  the  employer's  request  and  he  is  not  retiring  from  the 
business  herein  described,  the  earned  premium  shall  be  computed 
and  adjusted  at  short  rates  in  accordance  with  the  table  printed 
hereon,  but  such  short  rate  premium  shall  not  be  less  than  tibe  mini- 
mum premium  stated  in  said  declarations." 

It  is  admitted  by  all  parties  that  the  broker  in  this  case  was  the 
agent  of  the  assured.  The  attorney  for  the  assured  makes  some 
question  about  the  authority  of  the  broker  to  act  as  agent  in  the 
cancellation  of  the  policies,  but  this  question  in  my  view  of  the 
matter  is  not  of  great  importance.  The  record  does  not  show  why 
the  broker  wished  to  have  the  policies  canceled.  It  is  quite  prob- 
able that  he  had  extended  credit  to  the  insured  for  so  long  a  period 
that  under  his  contract  with  the  insurance  carrier  he  had  made 
himself  liable  for  the  premiums.  Whatever  his  motive,  it  is 
undisputed  that  he  requested  a  return  of  all  the  policies  to  him 
for  the  purpose  of  cancellation  and  that  the  assured  returned  the 
policy  for  that  purpose  and  that  the  policies  so  returned  to  the 
broker  were  sent  to  the  insurance  company  for  the  purpose  of  being 
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canceled  and  that  they  were  actually  canceled.  I  think  by  this 
action  the  assured  clearly  waived  any  right  which  they  might  have 
had  to  insist  on  the  ten  days''  notice  required  by  subdivision  6  of 
section  54.  Perhaps  it  should  be  said  that  instead  of  waiving  that 
notice  they  became  the  movers  in  having  the  policies  canoeled, 
since  they  were  instrumental  in  having  them  returned  to  the  com- 
pany for  cancellation  and  that  too  by  the  hand  of  the  very  broker 
through  whom  they  were  secured. 

That  the  small  return  premium  was  not  made  until  after  the 
accident  is  not  controlling,  to  my  mind,  since  it  was  necessary  that 
there  should  be  a  pay-roll  audit  before  a  proper  return  of  premium 
could  be  had.  I  am,  however,  clearly  of  the  opinion  that  the  policy 
was  canceled  as  claimed  by  the  insurance  company  and  it  is  per- 
fectly evident  from  the  correspondence  in  the  case  that  the  insured 
not  only  acquiesced  in  the  cancellation,  but  had  adequate  and 
repeated  notice  that  they  were  uninsured  from  the  date  of  the  can- 
cellation. 

I,  therefore,  advise  an  award  against  the  employer,  and  that  an 
award  be  denied  as  against  the  Globe  Indemnity  Company. 

On  the  5th  day  of  September,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  forgoing  opinioiL 


In  the  Matter  of  the  Claim  of  Annie  Daly,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Bates  & 
Roberts,  Employers;  Fbankfobt  Genekal  iNsuaANCK  Com- 
pany, Insurance  Carrier 

Case  No.  45382 

(Decided  September  5,  1917) 

Injuries  sustained  by  Annie  Daly  whUe  employed  as  a  laundry  worker  by  Bates 
&  Roberts,  hotel  proprietors,  in  the  city  of  New  York. 

On  March  12,  1917,  the  claimant,  Annie  Daley,  was  employed  at  the 
Murray  Hill  Hotel  in  the  city  of  New  York  by  Bates  &  Roberts,  the 
proprietors,  as  a  laundry  worker  in  the  laundry  connected  with  the 
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hotel,  and  baving  finiahed  her  r^;ular  work  went  to  the  laundry  to  do 
her  own  washing.  The  hotel  maintains  a  power  laundry  where  the  work 
of  the  hotel  is  done  and  claimant,  in  connection  with  her  duties  in  this 
department,  received  for  compmsaiion  a  certain  sum  in  money,  her 
board  and  her  room,  and  was  also  allowed  to  make  use  of  the  laundry 
after  the  regular  hotel  work  was  done  for  the  purpose  of  washing  and 
doing  up  her  own  clothing.  On  the  evening  in  question  the  claimant  in 
preparing  to  use  the  power  machine  in  the  laundry  was  thrown  to  the 
floor  by  the  machine  and  sustained  a  fracture  of  her  left  wrist.  The 
question  here  is  as  to  whether  the  insurance  carrier  is  correot  in  its 
contention  that  the  laundry  in  this  case  was  not  being  carried  on  for 
•pecuniary  gain  and  that  hence  the  accident  herein  does  not  come  within 
the  statute.  The  Commission  ruled  the  point  not  well  taken.  The  Com- 
mission has  repeatedly  held  that  an  employer  oonducrting  a  non-hazardous 
business  may  still  have  some  portion  of  the  business  which  is  hazardous 
and  which  must  be  covered  by  compensation  insurance.  In  the  present 
case,  in  the  keeping  of  a  large  hotel  in  New  York  city  it  is  almost  neces- 
sary to  conduct  a  laundry  department  as  a  regular  part  of  its  establish- 
ment. As  a  worker  within  this  department  the  claimant  was  clearly 
within  the  scope  of  the  CcMnpensation  Law.    An  award  was  madew 

Bates  &  Roberts^  the  employers  in  this  proceeding,  maintained 
and  operated  the  Murray  Hill  Hotel  in  the  city  of  New  York.  As 
a  part  of  the  operation  of  said  hotel,  the  employers  maintain  and 
operate  a  power  laundry  where  the  laundry  of  the  hotel  is  cared 
for  and  the  claimant  was  an  employee  in  the  laundry.  She 
received  for  her  compensation  a  certain  stipulated  wage  in  money 
and  in  addition  thereto  her  board  and  a  room  where  she  lodged,  and 
in  conjunction  with  her  room  and  work,  she,  as  well  as  other 
employees  of  the  hotel,  were  allowed  to  use  the  laundry  after  the 
work  of  the  hotel  was  done,  for  the  purpose  of  washing  and  doing 
up  their  own  clothing. 

On  March  12,  1917,  the  claimant  had  finished  her  regular  work 
for  the  hotel  in  the  laundry  and  went,  as  the  custom  was,  in  the 
early  part  of  the  evening  into  the  laundry  to  do  her  own  washing. 
The  laundry  contains  a  power  machine,  which  the  claimant  calls  a 
barrel,  consisting  of  a  revolving  apparatus  in  which  there  is  a  rack 
called  the  "  horse,"  upon  which  the  laundry  articles  are  hung  for 
drying  purposes.  In  attempting  to  pull  this  horse  out  of  the  barrel, 
so  as  to  make  use  of  it  for  her  purposes,  the  claimant  was  thrown 
to  the  floor  and  sustained  a  fracture  of  her  left  wrist 
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Compensation  is  resisted  on  the  ground  that  the  laundry  was  not 
being  used  by  the  employer  for  pecuniary  gain  and  on  the  further 
ground  that,  in  any  ev^ent,  the  accident  did  not  arise  out  of  and  in 
the  course  of  employment. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Claimant  in  person. 

Frank  K.  Willmann,  for  insurance  carrier. 

William  A.  Jones,  Jr.,  for  employer  and  insurance  carrier. 

Lyon,  Commissioner. —  The  insurance  carrier  relies  on  the  case 
of  Mihm  V.  Hussey  and  kindred  cases  for  the  proposition  that  the 
laundry  in  this  case  was  not  being  carried  on  for  pecuniary  gain. 
I  do  not  think  the  point  is  well  taken.  The  Commission  has 
repeatedly  held  that  an  employer  whose  general  business  is  not 
hazardous  may  still  have  some  portion  of  the  business  which  is 
hazardous  and  which  must  be  covered  by  compensation  insurance, 
and  in  this  finding  the  courts  have  acquiesced. 

For  example,  an  ordinary  department  store  would  not  be  held 
to  be  under  the  Compensation  Law,  but  awards  for  injuries  to 
employees  of  such  stores  who  are  injured  while  operating  vehicles, 
in  conjunction  with  delivery,  have  been  sustained,  and  generally 
the  Commission  has  made  awards  to  employees  who  are  injured  in 
the  business  of  an  employer  whose  principal  business  is  not  haz- 
ardous, but  who  regularly  operates  a  hazardous  industry  in  con- 
junction with  the  non-hazardous  business. 

In  the  present  case,  I  think  it  is  beyond  argument  that  a  large 
city  hotel,  in  order  to  properly  care  for  the  cleanliness  of  its  table 
and  bed  linen  and  the  needs  of  its  guests  in  the  way  of  bathing 
facilities,  almost  necessarily  operates  as  part  of  its  plant  a  power 
laundry.  The  cases  of  Mihm  v.  Hussey  and  Bargey  v.  Massaro 
Macaroni  Company  are  not  to  the  contrary. 

In  the  Mihm  case  the  court  held  that  a  dealer  in  vin^ar,  who 
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was  simply  storing  his  own  product  in  his  own  store,  or  storage 
place,  was  not  carrying  on  a  storage  business. 

In  the  Bargey  case  it  was  simply  held  that  a  macaroni  company 
who  called  in  a  carpenter  to  remove  a  partition  was  not  engaged 
in  the  carpentry  business  for  pecuniary  gain.  Had  the  company 
on  the  contrary  been  engaged  in  the  business  which  necessarily 
called  for  the  continuous  services  of  a  corps  of  carpenters,  the 
decision  would  undoubtedly  have  been  to  the  contrary. 

As  previously  stated  it  seems  to  me  to  be  evident  that  a  large 
hotel  in  the  city  of  New  York  almost  necessarily  keeps  a  laundry 
department  as  a  r^ular  part  of  its  establishment.  In  any  event, 
the  proofs  are  that  such  was  the  fact  in  this  case,  and  I  think  the 
laundry  work  done  in  the  Murray  Hill  Hotel's  laundry  falls  under 
the  Compensation  Law. 

The  question  whether  the  accident  arose  out  of  and  in  the  course 
of  the  claimant's  employment  is  not  altogether  easy  to  determine. 
It  will  be  noticed,  however,  that  the  plaintiff's  wage  return  con- 
sisted of  several  items :  a  money  consideration,  board  and  lodging 
and  an  opportunity  to  use  the  plant  of  the  employer  in  doing  the 
claimant's  own  laundry  work.  I  suppose  it  goes  without  saying 
that  such  an  employee  is  under  just  as  much  necessity,  under 
modem  conditions,  to  have  her  laundry  work  properly  attended  to, 
in  order  to  make  herself  presentable,  as  she  is  to  wear  suitable 
clothing,  and  it  seems  to  me  that  in  carrying  out  this  provision 
of  the  contract  the  plaintiff  might  be  held  in  some  sense  to  be 
working  out  her  own  payment  for  her  labor.  If  she  had  been 
injured  while  doing  her  work,  at  the  instance  of  her  employer, 
for  other  employees  of  the  hotel,  there  would  probably  be  no  ques- 
tion but  that  she  was  in  the  course  of  her  employment,  as  much 
as  though  she  had  been  doing  work  for  the  hotel  proper,  and  I  am 
not  able  to  distinguish  such  a  case  from  the  case  where,  as  part  of 
her  regular  employment,  she  is  engaged  in  doing  her  own  laundry 
work.  The  case  seems  to  be  somewhat  analogous  to  the  case  where 
an  employee,  after  business  hours,  goes  to  his  employer's  premises 
for  the  purpose  of  collecting  wages  and  receives  an  injury.     In 
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these  cases  I  think  it  is  usually  held  that  the  accident  arose  out  of 
and  in  the  course  of  employment. 

In  the  case  of  Lowry  v.  Sheffield  Coal  Co.,  24  TimeB  L.  R.  142, 
it  was  held  that  an  injury  to  a  servant,  who  several  hours  after  he 
had  left  work  on  Saturday  morning,  went  to  the  pay  office  as  he  was 
required  to  get  his  wages,  was  occasioned  in  the  course  of  his 
employment. 

In  the  case  of  Riley  v.  Holland,  4  B.  W.  C.  C.  155,  where  the 
applicant  who  had  been  discharged  from  a  mill,  went  to  the  mill 
two  days  after,  upon  a  r^ular  pay  day  to  get  her  pay  and  was 
injured  on  her  way  down  the  stairs  from  the  pay  office,  it  was  held 
that  the  accident  arose  out  of  and  in  the  course  of  her  employment. 
The  court  in  that  case  quoted  the  following  from  the  case  of 
Holness  v.  Mackay,  2  Q.  B.  319 :  "  Though  the  employment  is  at 
an  end  in  the  sense  that  the  workman  (whether  rightly  or  wrongly) 
has  ceased  to  work  under  the  contract,  yet  the  employment  may 
continue,  because  of  an  obligation  of  the  employer  to  the  workman 
arising  out  of  the  course  of  employment  and  continuing  at  the  time 
of  the  occurrence  of  the  accident." 

The  claimant  certainly  was  within  her  rights  and  within  the 
terms  of  her  employment  when  she  entered  the  laundry  for  the 
purpose  of  doing  her  own  washing.  She  was  subjected,  as  the 
employer  well  knew,  to  all  the  hazards  of  that  employment  and  I 
think  she  was  doing  work  which  clearly  entered  into  her  contract 
of  employment,  and  I  advise  that  an  award  be  mada 

On  the  6th  day  of  September,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Mary  Lanigan,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  James  F.  La'nigan,  against  Standard  Shtpbutlding 
Corporation,  Employer;  ^Etna  Life  Insurance  Company, 
Insurance  Carrier 

Case  No.  22545 

In  the  Matter  of  the  Claim  of  Nora  Moran,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Martin  Moran,  against  International  Elevating 
Company,  Employer;  Globe  Indemnity  Company,  Insurance 
Carrier 

Case  No.  21601 

In  the  Matter  of  the  Claim  of  Susan  Champion,  Mother,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Harold  Ray  Effingham,  against  New  York  a-nd 
New  Jersey  Steamboat  Company,  Employer;  Employers' 
Liability  Assurance  Corporation,  Insurance  Carrier 

Case  No.  820 

In  the  Matter  of  the  Claim  of  James  Shanley,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  American 
Sugar  Refining  Company,  Employer;  Employers'  Liability 
Assurance  Corporation,  Insurance  Carrier 

Case  No.  32162 

(Decided  September  11,  1917) 

Injiiriet  in  four  distinct  cams,  three  of  which  inyolyed  the  death  of  James  F. 
Lanigan,  Martin  Moran  and  Harold  Ray  Effingham  respectiyely,  and  the 
fourth  a  fracture  of  the  right  tibia  of  James  Shanley,  said  cases  being  each 
against  a  different  corporation  bvt  considered  together  as  related  to  the 
same  principle. 

The  facta  in  the  several  cases  considered  were  respectively  as  follows: 
In  the  Lanigan  case,  hrougbrt  by  the  widow  of  James  F.  Lanigan  for  her- 
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self  and  minor  children,  the  claim  is  for  injuries,  resulting  in  the  death 
of  Landgan  on  October  21,  1916,  while  engaged  in  the  repair  of  a  vessel 
on  dry  dock  by  the  Standard  Shipbuilding  Corporation. 

In  the  Moran  case,  brought  by  the  widow  of  Martin  Moran,  for  her- 
self and  minor  children,  the  claim  is  for  injuries,  resulting  in  the  death 
of  Moran  on  August  21,  1916,  while  in  the  employ  of  the  International 
Eleyating  Company,  a  New  Jersey  corporation  having  its  principal  office 
in  the  city  of  New  York.  Moran  was  killed  by  falling  from  one  of  the 
vessels  of  his  employer  at  pier  58,  New  York  city. 

In  the  Champion  case,  brought  by  the  mother  of  Harold  Ray  Effingham, 
the  claim  is  for  injuries  resulting  in  the  death  of  Effingham.  On 
December  20,  1915,  the  deceased,  while  employed  as  a  helper  in  loading 
a  vessel  owned  by  the  New  York  and  New  Jersey  Steamboat  Company, 
was  pulling  a  case  with  a  cotton  hook  when  the  hook  slipped  and  he 
fell  overboard  and  disappeared.    The  body  was  not  recovered. 

In  the  Sfaanley  case,  the  action  was  brought  for  personal  injuries  sus- 
tained by  the  claimant  on  the  22d  of  September,  1915,  while  employed 
as  a  longshoreman  for  the  American  Sugar  Refining  Company.  In  cross- 
ing a  gangplank  he  was  struck  by  a  draft  of  raw  sugar  bags  and  thrown 
to  the  dock,  resulting  in  the  fracture  of  the  right  tibia. 

These  four  cases  all  involved  the  question  as  to  whether  they  related 
respectively  to  the  doctrine  of  admiralty.  They  were  all  decided  by  the 
Commission  prior  to  the  decisions  of  the  United  States  Supreme  Court, 
handed  down  on  May  21,  1917,  that  the  cases  known  as  the  Jansen  and 
Walker  cases  were  within  the  exclusive  cognizance  of  admiralty.  While 
these  cases  dilTer  from  one  another  in  some  important  particulars  they 
still  have  certain  features  in  common.  Held,  that  they  be  dealt  with 
together,  so  that  all  the  questions  raised  in  these  oases,  because  of  the 
United  States  Supreme  Court  decisions,  may  be  brought  before  the  court 
on  appeal  at  the  same  time.  Held,  al«o,  that  the  insurance  carriers  got 
certain  advantages,  or  at  least  the  claimants  suffered  certain  dis- 
advantages, from  the  adjustments,  which  make  it  inequitable  to  now 
reverse  the  action  of  the  Commission;  that  such  action  in  the  three 
death  cases  be  adhered  to  as  well  as  our  approval  of  the  agreement  by 
the  parties  in  the  Shanley  case,  and  that  the  same  be  made  effective  as 
it  is  of  great  importance  for  the  future  guidance  of  the  Commission  that 
the  questions  be  reviewed  by  the  courts  and  a  contrary  decision  would 
place  the  burden  of  an  appeal  upon  the  claimants  who,  in  all  probability, 
would  be  compelled,  through  their  lack  of  means,  to  acquiesce  in  the 
decision  of  the  Commission. 

The  necessity  for  further  hearings  in  these  cases  grows  oat  of 
the  decisions  of  the  United  States  Supreme  Court  in  the  Jansen 
and  Walker  cases,  which  were  handed  down  on  May  21,  1917. 
The  Jansen  and  Walker  cases  were  held  by  the  United  States 
Supreme  Court  to  be  within  the  exclusive  cognizance  of  admiralty, 
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the  accident  in  one  of  them  having  happened  on  board  a  ship,  and 
in  the  other  on  the  gang  plank  running  from  the  dock  to  the  ship. 
The  Commission  had  made  awards  in  both  cases  which  had  been 
affirmed  both  by  the  Appellate  Division  of  the  Third  Department 
of  the  Supreme  Court  and  by  our  Court  of  Appeals.  The  present 
cases  were  decided  by  the  Commission  prior  to  the  United  States 
Supreme  Court  decisions  and  all  parties  acquiesced  in  the 
awards  made  by  the  Commission. 

While  the  cases  differ  from  each  other  in  some  important  par- 
ticulars, they  still  have  certain  features  in  common,  and  it  seems 
best  that  they  be  dealt  with  tc^ether,  so  that  all  the  questions 
raised  in  these  cases,  because  of  the  United  States  Supreme  Court 
decisions,  may  be  brought  before  the  court  on  appeal  at  the  same 
time. 

In  the  Lanigan  case,  claim  is  made  by  the  widow  of  James  F. 
Lanigan  on  behalf  of  herself  and  minor  children  for  death  bene- 
fits growing  out  of  the  death  of  the  said  James  F.  Lanigan  on 
October  21,  1916.  Mr.  Lanigan  was  engaged  in  the  repair  of  a 
vessel  owned  by  a  third  party,  but  being  repaired  by  the  Stand- 
ard Shipbuilding  Corporation  on  its  marine  railway.  By  means 
of  the  railway,  which  extends  frcwn  the  land  into  the  water,  the 
fihip  upon  which  Lanigan  was  working  was  drawn  out  of  the 
water  and  he  received  the  accident  from  which  he  died  while 
working  upon  the  ship  so  drawn  out  of  the  water.  The  claim 
for  compensation  was  filed  with  the  Commission  on  November 
fourteenth,  and  thereafter  an  award  was  made  on  December 
eighth,  by  which  the  employer  and  insurance  carrier  were  directed 
to  pay  the  sum  of  forty-nine  dollars  and  thirty-two  cents  for  com- 
pensation down  to  November  twenty-sixth  and  thereafter  at  the 
rate  of  nine  dollars  and  eighty-six  and  one-half  cents  weekly, 
"periodically  in  accordance  with  the  method  of  the  payment  of 
wages  to  employees  at  the  time  of  death.^^  This  award  was  subse- 
quently paid,  and  on  December  ninth  the  insurance  carrier 
mailed  Mrs.  Lanigan  another  check  for  thirty-nine  dollars  and 
forty-four    cents,    "  covering    four    weeks'    compensation    from 

November    25th    to   December    23rd,    on    account   of   yourself 
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and  children."  The  letter  further  stated,  "  if  you  will  sign  the 
draft  on  the  back  and  front  in  the  places  marked  ^  X '  you  can 
have  same  cashed  the  same  as  any  other  draft  and  we  will  con- 
tinue to  send  you  drafts  every  four  weeks  for  the  same  amount 
as  long  as  you  are  entitled  to  the  same."  Thereafter,  drafts 
for  thirty-nine  dollars  and  forty-six  cents  were  sent  to  the  claim- 
ant on  January  ninth,  on  February  third,  on  March  second,  on 
March  twenty-ninth,  on  April  twenty-fifth  and  on  May  twenty- 
fourth,  the  latter  draft  covering  compensation  down  to  Jime 
9,  1917,  since  which  time  no  payments  have  been  made,  the 
insurance  carrier  taking  the  position  that  after  the  decision  of 
the  United  States  Supreme  Court  in  the  Jansen  and  Walker 
cases,  the  Commission  has  no  jurisdiction  over  the  matter  and 
that  no  further  payments  can  be  compelled.  No  appeal  from  the 
Commission's  decision  has  been  taken  and  the  time  to  appeal 
therefrom  has  long  since  expired. 

In  the  Moran  case,  the  claim  is  made  by  the  widow  of  Martin 
Moran  on  behalf  of  herself  and  minor  children  for  death  bene- 
fits growing  out  of  his  death  on  August  21,  1916,  as  the  result 
of  an  injury  received  that  day  while  in  the  employ  of  the  Inter- 
national Elevating  Company,  a  New  Jersey  corporation  having 
its  principal  oflSce  in  the  city  of  New  York.  Mr.  Moran  lost  his 
life  by  falling  from  one  of  the  vessels  of  his  employer  at  Pier  58, 
New  York  city.  A  claim  for  compensation  was  seasonably  made 
and  came  on  for  hearing  before  the  Commission  when  both 
employer  and  insurance  carrier  appeared  and  made  no  objection  to 
the  granting  of  an  award.  On  December  8,  1916,  a  notice  of  an 
award  was  duly  served  on  the  employer  and  insurance  carrier, 
stating  that  an  award  had  been  made  on  November  24,  1916,  and 
after  specifying  the  method  of  arriving  at  the  rate  of  compensa- 
tion, the  notice  contained  the  following :  "  The  employer  is 
hereby  directed  in  accordance  with  the  provisions  of  the  Work- 
men's Compensation  Law  to  pay  the  above  award  in  the  following 
manner,  to  Mrs.  Nora  Moran,  No.  85  First  place,  Brooklyn,  N. 
Y.,  in  sums,  as  follows:  $129.25  at  once  for  period  from  August 
21,  1916,  to  November  27,  1916,  »nd  thereafter  $9:23  per  week, 
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periodically  in  accordance  with  the  method  of  payment  of  wages 
to  employees  at  the  time  of  injury  or  death."  An  additional 
award  was  subsequently  made,  owing  to  the  birth  of  another  child, 
and  upon  the  hearing  on  that  occasion  no  objection  was  made. 
Compensation  was  paid  by  various  checks  down  to  and  including 
June  11,  1917,  the  last  check  being  mailed  after  the  decision  in 
the  Jansen  and  Walker  cases.  No  appeal  from  the  Commission's 
decision  has  been  taken  and  the  time  to  appeal  has  expired. 

In  the  Champion  case,  claim  is  made  by  the  mother  of  Harold 
Ray  Effingham  for  death  benefits  growing  out  of  his  death  on 
December  20,  1915.  The  employer  in  his  first  report  of  injury 
describes  the  accident  as  follows :  *'  Deceased  was  helping  to  load 
cases  on  board  the  steam  lighter,  'James  W.  Walsh'  of  New 
York.  He  was  using  a  cotton  hook  to  pull  some  cases  off  and  in 
pulling  one  the  hook  slipped  and  he  fell  overboard  and  disap- 
peared. One  of  the  men  dove  overboard  but  was  unable  to  locate 
him.  Body  has  not  been  recovered."  While  the  accident  hap- 
pened in  New  Jersey  the  record  shows  that  the  deceased  was 
employed  in  the  State  of  New  York.  No  objection  was  raised 
on  the  hearing  of  the  claim  by  either  the  employer  or  the  insur- 
ance carrier,  and  on  April  21,  1916,  a  notice  of  the  award  made 
on  April  nineteenth  was  duly  served  on  all  parties  and  contained, 
among  other  things,  the  following:  *'The  employer  is  hereby 
directed  in  accordance  with  the  provisions  of  the  Workmen's 
Compensation  Law  to  pay  the  above  award  in  the  following  man- 
ner: To  Mrs.  Susan  Champion,  586  East  29th  street,  Brook- 
lyn, N.  Y.,  in  sums,  as  follows:  $43.56  at  once  for  the  period 
from  December  20th,  1915,  to  April  24th,  1916,  and  thereafter 
$2.42  per  week  periodically  in  accordance  with  the  method  of 
payment  of  wages  to  the  employees  at  the  time  of  injury  or 
death."  In  pursuance  of  this  award,  compensation  was  paid 
until  the  decision  in  the  Jansen  and  Walker  cases.  No  appeal 
was  taken  and  the  time  to  appeal  has  expired. 

In  the  Shanley  case,  Mr.  Shanley  was  injured  on  the  22d  day  of 
September,  1915,  and  thereafter  an  agreement  was,  on  the  25th 
day  of  October,  1916,  made  between  him  and  the  American  Sugar 
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Refining  Company,  which  recites  that  the  accident  happened  at 
"South  4th  street  &  Kent  avenue;  nature  of  injury  —  fractured 
right  tibia ;  how  accident  happened  —  struck  by  draft  of  raw  sugar 
bags  and  thrown  to  dock ;  occupation  of  injured  employee  —  long- 
shoreman ;  what  was  employee  doing  at  time  of  injury  —  crossing 
gangway  of  steamer."  This  agreement  was  duly  submitted  to  the 
Commission  for  its  approval  and  was  duly  approved  by  the  Com- 
mission on  October  25,  1916,  and  notice  of  such  approval  was  sent 
to  all  parties.  Awards  were  paid,  in  pursuance  of  said  agreement, 
as  approved,  down  to  approximately  the  date  of  the  decision  of  the 
Jansen  and  Walker  cases. 

Jeremiah  F.  Connor,  for  claimant  in  Lanigan  and  Moran  cases. 

Mrs.  Champion,  claimant  in  person. 

Mr.  Shanley,  claimant  in  person, 

T.  Carlyle  Jones,  for  iEtna  Life  Insurance  Company. 

Joseph  Murray,  for  Globe  Indemnity  Company. 

W.  L.  Tufts,  appearing  specially  for  the  Employers*  Liability 
Assurance  Corporation. 

Lyon^  Commissioner. —  It  is  doubtful  whether  the  decisions  in 
the  Jansen  and  Walker  cases  have  any  application  to  the  Lanigan 
proceeding.  The  deceased  in  this  case  was  working  upon  a  vessel 
which  was  drawn  out  upon  the  land  which  was  not  technically 
upon  navigable  water  at  all.  It  is  well  settled  that  a  dry  dock 
itself  is  not  a  subject  of  maritime  jurisdiction  and  that  a  ship 
in  building  and  before  it  is  launched  is  not  subject  to  maritime 
rules;  also  that  materials  furnished  to  a  ship  in  the  process  of 
construction  are  not  covered  by  maritime  rules,  even  though  fur- 
nished after  the  ship  is  launched.  Iroquois  Transportation  Com- 
pany V.  Delaney  Forge  &  Iron  Company,  205  TJ.  S.  356.  By  a 
parity  of  reasoning  it  would  seem  that  when  a  ship  is  drawn  out 
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of  the  water  and  repaired  on  land,  it  ceases  to  be  covered  by  rules 
of  the  sea.  If  it  should  appear  that  the  later  decisions  of  the 
United  States  Supreme  Court  are  against  this  proposition,  it  is 
still  quite  probable  that  the  enforcement,  in  admiralty,  of  pay- 
ment for  materials  or  labor  furnished  in  the  repair  of  a  ship  drawn 
up  upon  land,  would  be  confined  to  an  action  brought  against  the 
ship  itself  or  its  owners  and  that  admiralty  jurisdiction  would 
not  run  against  an  independent  contractor  who  had  taken  the  con- 
tract to  repair  the  ship.  This  seems  to  be  the  opinion  of  our 
Attorney-General  who,  after  referring  to  the  United  States 
Supreme  Court  decisions  on  the  point,  concludes,  as  follows: 
"  While  therefore  a  workman  who  is  injured  if  he  elected  to  pro- 
ceed against  a  steamship  upon  which  repairs  were  being  made, 
would  have  to  proceed  in  admiralty,  if  he  proceeded  against  the 
dry  dock  company  which  employed  him,  his  remedy  would  be 
under  the  Workmen's  Compensation  Law  inasmuch  as  dry  docks 
and  floating  docks  engage  in  building  or  repairing  ships  and  are 
not  engaged  in  a  maritime  enterprise,  and  such  dry  docks  are  not 
vessels  engaged  in  navigation.  I  see  no  reason  therefore  why  dry 
dock  companies  engaged  in  building  or  repairing  vessels  should 
not  be  insured  in  the  state  fund  for  their  liability  under  the 
Workmen's  Compensation  Law." 

Attention  is  called  to  the  act  of  Congress  passed  June  23,  1910 
(36  U.  S.  Stat,  at  Large,  pt.  1,  p.  604),  which  is,  in  part,  as 
follows : 

"  Sec.  1.  That  any  person  furnishing  repairs,  supplies,  or 
other  necessaries,  including  the  use  of  a  dry  dock  or  marine  rail- 
way, to  a  vessel,  whether  foreign  or  domestic,  upon  the  order  of  the 
owner  or  owners  of  such  vessel,  or  of  a  person  by  him  or  them 
authorized,  shall  have  a  maritime  lien  on  the  vessel  which  may 
be  enforced  by  a  proceeding  in  rem,  and  it  shall  not  be  necessary 
to  allege  or  prove  that  credit  was  given  to  the  vessel.    *    *    * 

"  Sec.  5.  That  this  Act  shall  supersede  the  provisions  of  all 
state  statutes  conferring  liens  on  vessels  in  so  far  as  the  same  pur- 
port to  create  rights  of  action  to  be  enforced  bv  proceedings  in 
rem  against  vessels  for  repairs,  supplies  and  other  necessaries," 
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In  the  case  of  The  Alliance,  236  Fed  Rep.  361,  the  court  in 
construing  this  statute  said : 

"  Whatever  may  have  been  the  rule  prior  to  the  Act  June  23, 
1910,  in  reference  to  the  use  of  marine  railways,  as  that  Act  gives 
a  maritime  lien  to  one  who  furnishes  a  dry  dock  or  marine  railway 
for  the  repair  of  a  vessel,  I  am  of  the  opinion  that  a  contract 
regarding  the  use  of  such  dock  or  railway  for  such  repairs  is  a 
contract  cognizable  in  the  admiralty." 

A  statute  or  an  amendment  to  a  statute  which  ostensibly  gives  a 
new  right  or  broadens  a  field  already  covered  raises  a  very  strong 
presimiption  that  the  right  did  not  previously  exist  or  that  the 
field  was  before  restricted  since  the  Legislature  is  not  supposed 
to  do  a  vain  and  needless  thing.  So  held  in  Pardy  v.  Boomhower 
Grocery  Company,  178  App.  Div.  347. 

In  Pietha  v.  Murdther,  174  App.  Div.  764,  an  amendment  to 
the  Compensation  Law  brought  meat  markets  under  the  act,  and 
the  court  said :  "And  the  fact  that  the  Legislature  has  found  it 
necessary  to  include  meat  markets  in  the  list  of  hazardous  occupa- 
tions clearly  shows  that  it  was  not  a  part  of  the  law  prior  to  the 
enactment  of  this  statute." 

It  will  be  noticed  that  neither  the  statute  nor  the  opinion  just 
quoted  attempts  to  deal  with  the  relation  between  a  dry  dock  or 
marine  railway  company  and  its  employees.  The  owner  of  a  dry 
dock  may  well  be  given  a  lien  in  admiralty  against  a  ship  upon 
which  he  puts  repairs,  while  his  employees  are  left  to  their 
common-law  remedy,  and  the  absence  from  the  statute  of  all  refer- 
ence  to  employees  would  seem  to  imply  that  such  was  the  intention. 
This,  too,  is  in  accord  with  the  opinion  of  the  Attorney-General 
already  quoted.  The  presumption  is,  as  seems  to  be  in  "  The 
Alliance"  that,  prior  to  1910,  even  a  dry  dock  or  marine  railway 
did  not  have  a  maritime  lien  and,  if  not,  certainly  the  employee 
of  such  a  concern  did  not.  Starting  then  with  the  proposition 
that  an  employee  of  a  dry  dock  or  marine  railway  did  not,  prior 
to  1910,  have  a  right  to  proceed  against  his  employer  in  admiralty, 
we  look  in  vain  for  anything  in  the  statute  quoted  conferring 
such  a  right  and  may  safely  conclude  that  it  does  not  exist.     In 
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any  event,  if  there  be  doubt  upon  the  question,  I  think  the  Com- 
mission should  follow  the  opinion  of  the  Attorney-General. 

There  is  also  another  ground  for  not  changing  the  award  already 
made,  which  is  presented  to  us  with  a  good  deal  of  force,  namely, 
—  that  of  estoppel.  It  is  urged  that  the  employer  and  insurance 
carrier  have  acquiesced  in  the  jurisdiction  of  this  Commission, 
have  recognized  their  liability  under  the  Compensation  Law,  have 
taken  no  steps  to  reverse  the  Commission's  award,  have  repeatedly 
recognized  their  liability  by  making  payments,  that  the  last  pay- 
ment was  made  after  the  decision  of  the  United  States  Supreme 
Court,  and  that  by  this  acquiescence  they  have  lulled  the  claimants 
into  security  until  some  of  their  rights  have  probably  been  elim- 
inated by  lapse  of  time  and  their  opportunity  to  secure  the  proper 
evidence  for  a  suit  either  at  common  law  or  in  admiralty  is  gone. 

It  is  also  argued  that  the  insurance  carrier  has  been  compen- 
sated for  carrying  this  risk  to  maturity  by  the  premiums  which 
it  exacted,  and  that  it  is  taking  an  unfair  advantage,  after  having 
exacted  premiums  which  it  keeps  and  which  are  presumably  ade- 
quate to  carry  the  risk  and  furnish  a  fair  profit,  to  now  repudiate 
the  liability  for  which  it  has  been  paid.  This  argument  appeals 
with  considerable  force,  so  far  as  the  business  ethics  of  the  situa- 
tion are  concerned.  If  the  case  is  held  to  fall  under  admiralty 
jurisdiction  and  the  argument  that  want  of  jurisdiction  renders- 
the  Commission's  decision  null  and  void  ab  initio  can  be  escaped, 
and  if  it  is  possible  for  an  estoppel  to  be  invoked  in  such  a  case, 
I  should  be  disposed  to  hold  that  the  insurance  carrier  is  estopped 
by  its  repeated  acts  of  affirmance  of  the  Commission's  ruling.  Of 
course  it  is  possible  for  the  insurance  carrier  to  apparently  justify 
its  action  in  retaining  the  premiums  paid  while  repudiating  its 
liability,  on  the  ground  that  they  are  now  subject  to  actions  either 
at  common  law  or  in  admiralty  which  might  result  in  very  large 
damages  against  them  and  that  it  is  not  fair  to  ask  them  to  respond 
in  compensation  cases  where  no  negligence  is  found  and  not  have 
the  benefit  of  compensation  awards  in  cases  where  negligence  is 
proven,  but  T  think  this  argument  has  something  specious  about 
it,  because  the  question  of  the  Commission's  jurisdiction  over 
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admiralty  cases  was  raised  long  ago,  and  the  insurance  companies 
had  the  right,  and  undoubtedly  exercised  it,  of  fixing  the  amount 
of  Iheir  premiums  at  a  figure  which  would  cover  this  risk  as  well 
as  all  others. 

The  time  at  my  disposal  has  not  permitted  me  to  go  very  care- 
fullly  into  the  question  of  estoppel  here  presented,  but  I  am  dis- 
posed to  give  to  the  claimants  the  benefit  of  the  doubt,  since  to  do 
so  works  out  what  seems  to  me  to  be  justice  and  only  gives  another 
reason  for  the  award,  in  addition  to  a  finding  that  the  employment 
of  the  deceased  was  covered  by  the  Compensation  Law,  all  the  more 
so,  because  it  is  in  line  with  the  opinion  of  the  Attorney-General, 
and  makes  it  possible  to  have  the  concededly  close  questions  of 
law  properly  reviewed  by  the  court. 

The  Moran  and  Champion  cases  appear  to  fall  within  the  rules 
of  admiralty,  but  I  am  disposed  to  let  the  reasoning  on  the  ques- 
tion of  estoppel  control.  In  both  of  these  cases,  as  well  as  in  the 
Lanigan  case,  the  claim  for  compensation,  in  pursuance  of  section 
29  of  the  Compensation  Law,  contains  the  following:  "  I  hereby 
agree  to  accept  the  compensation  awarded  by  the  State  Workmen's 
Compensation  Commission  in  lieu  of  any  other  right  or  cause  of 
action  which  I  may  have  against  any  person,  firm  or  corporation, 
in  consequence  of  such  accident;  and,  in  consideration  of  such 
compensation,  if  any,  when  awarded,  I  hereby  assign  and  set  over 
unto  the  State  Workmen's  Compensation  Conunission,  for  the 
benefit  of  the  State  Insurance  Fund,  if  compensation  be  payable 
therefrom  and  otherwise  to  the  person  or  association  or  corporation 
liable  for  the  payment  of  such  compensation,  all  my  right,  title, 
and  interest,  if  any,  in  such  cause  of  action  for  such  injury,  loss, 
or  damage  against  any  person,  firm  or  corporation." 

Whatever  rights  the  claimants  had  against  any  party  have  been 
transferred,  in  each  case,  pursuant  to  law,  to  the  innurance  car- 
rier. This  may  be  held  to  be  a  valid  consideration  running  to  the 
carrier  for  its  acceptance  of  the  Commission's  award,  and  raises 
another  question  as  to  their  right  to  refuse  payment  of  the  awards. 

In  the  Shanley  case  the  agreement,  approved  by  the  Commis- 
sion, recites  that  the  claimant  and  employer  ''have  reached  an 
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agreement  in  regard  to  claim  for  compensation  for  the  injury 
Bustained  by  said  employee,  and  submit  this  joint  report  of  such 
claim  and  agreement.  We  agree  that  facts  herein  stated  are  the 
basis  of  a  claim  made  and  to  be  paid  in  strict  accordance  with  the 
compensation  law;  and  we  further  agree  to  the  receipt  and  pay- 
ment of  compensation  or  death  benefit  upon  the  basis  of  such  claim 
including  the  amount  '  to  be  paid  now '  as  designated  below  and 
such  other  amounts  as  may  be  determined  from  the  nature,  extent, 
duration  and  result  of  the  injury  described  herein." 

I  suppose  it  will  be  admitted  that  parties  may  agree  upon  a  set- 
tlement of  a  claim,  no  matter  how  doubtful  it  may  be  either  upon 
the  facts  or  upon  the  law.  Such  a  settlement  will,  I  think,  be 
found  all  the  more  quickly  when  made  while  the  test  of  the  law 
is  in  actual  progress,  just  as  a  case  tried  before  a  jury  is  often 
compromised  and  settled  while  the  jury  is  deliberating  over  its 
verdict. 

I  think  it  might  fairly  be  said  that  these  cases  were  in  effect 
adjusted  while  the  courts  were  deliberating  over  the  law.  The 
insurance  carriers  got  certain  advantages  out  of,  or,  at  least,  the 
claimants  suffered  certain  disadvantages,  from  the  adjustments 
which  seems  to  make  it  inequitable  to  now  reverse  our  action.  I 
advise  that  our  decisions  in  the  three  death  cases  be  adhered  to, 
as  well  as  our  approval  of  the  agreement  in  the  Shanley  case,  and 
that  any  steps  necessary  to  make  the  same  effective  be  taken,  all 
the  more  so  since  it  is  of  great  importance  for  our  future  guidance 
that  the  questions  be  reviewed  by  the  courts  and  a  contrary  deci- 
sion would  place  the  burden  of  an  appeal  upon  claimants  who,  in 
all  probability,  would  be  compelled,  by  their  lack  of  means,  to 
acquiesce  in  the  decision  of  the  Commission. 

On  the  11th  day  of  September,  1917,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  with  the  foregoing' 
opinion. 
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In  the  Matter  of  the  Application  of  the  Iron  Steamboat  Com- 
pany OF  New  Jersey,  for  the  Return  to  Said  Company  of  Pre- 
miums Paid  by  it  into  the  State  Insurance  Fund,  Less  Fifty 
Dollars,  Payments  Alleged  to  Have  Been  Paid  Out  of  Such 
State  Fund  for  Compensation  to  the  Employees  of  Said 
Company 

In  the  Matter  of  the  Application  of  the  New  Jersey  Navigation 
Company,  for  the  Return  to  Said  Company  of  all  Premiums 
Paid  by  it  into  the  State  Insurance  Fund 

(Decided  September  20,  1917) 

Ininrance  in  the  State  insurance  fund  is  optional  but  having  been  taken  out 
policies  in  such  fund  cannot  be  canceled. 

These  cases  were  decided  together  as  the  same  principles  applied  to 
each.  The  Iron  Steamboat  Company  asks  for  the  return  to  it  of  premi- 
ums paid  by  it  into  the  State  insurance  fund  less  the  sum  of  fifty  dollars, 
which  said  sum  is  alleged  to  have  been  paid  out  by  the  State  fund  for 
compensation  to  employees  of  the  company.  The  New  Jersey  Navigation 
Company  asks  for  the  return  to  it  of  all  premiums  paid  by  it  into  the 
State  fund.  Both  of  these  companies  are  engaged  in  running  boats  upon 
the  navigable  waters  about  New  York  harbor  and  neither  hajs  any 
employees,  excepting  perhaps  a  very  few,  who  are  not  engaged  in  the 
operation  of  boats.  Both  companies  insist  that  the  decisions  in  the 
Jensen  and  Walker  cases  in  the  United  States  Supreme  Court  held  that 
the  Workmen's  Compensation  Law  is  unconstitutionsl  so  far  as  it  seeks 
to  cover  employees  engaged  in  the  operation  of  boats.  A  claim  is  also 
made  of  want  of  consideration  for  the  premiums  paid  and  that  the  com- 
panies were  not  covered  for  their  employees  under  the  Compensation  Law. 

The  State  insurance  fund  wa«  brought  into  existence  by  the  Work- 
men's Compensation  Law  passed  in  1914,  which  went  into  effect,  so  far 
as  it  covered  compensation  to  employees  injured  in  hazardous  employ 
ment,  on  July  1,  1014.  The  fund  was  "for  the  purpose  of  insuring 
employers  against  liability  under  this  chapter  and  of  assuring  to  the 
persons  entitled  thereto  tlie  compensation  provided  by  this  chapter." 
The  statute  set  forth  tlie  provisions  under  which  the  fund  should  be 
operated.  Insurance  in  the  State  insurance  fund  is  optional,  but  having 
been  taken  out  policies  in  such  fund  cannot  be  canceled.  The  State 
Industrial  Commission  has  through  the  State  fund  made  awards  of  many 
thousands  of  dollars  and  the  State  has  paid  ma^y  thousands  of  dollars 
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in  awards.  Held,  that  under  these  circumstances  to  comply  with  the 
demand  of  these  petitioners  would  very  seriously  impair  the  financial 
responsibility  of  the  State  fund.    Application  denied. 

Application  is  made  by  the  Iron  Steamboat  Company  for  return 
of  premiums  paid  by  it  into  the  State  insurance  fund  less  the  sum 
of  fifty  dollars  alleged  to  have  been  paid  out  by  the  said  fund  for 
compensation  to  the  employees  of  the  Iron  Steamboat  Company. 

Application  is  made  by  the  New  Jersey  Navigation  Company 
for  the  return  of  all  pr^iiiums  by  it  paid  into  the  State  fund. 

On  or  about  the  10th  day  of  July,  1914,  policies  of  insurance 
were  issued  to  these  two  companies  and  the  premium  for  the  first 
six  months  was,  in  each  case,  paid.  Thereafter,  semi-annual 
premiums  were  paid  to  the  State  fund  from  time  to  time,  the  last 
payment  being  made,  in  the  case  of  the  Iron  Steamboat  Company, 
on  October  10,  1916,  and  in  the  case  of  the  New  Jersey  Naviga- 
tion Company,  on  September  26,  1916.  In  the  case  of  the  Iron 
Steamboat  Company,  one  claim  was  presented  against  the  State 
fund  under  its  said  policy  upon  which  two  awards  of  fiity  dollars 
each  were  made  and  paid.  Another  claim  for  an  accident  which 
happened  in  the  State  of  New  Jersey  has  also  been  presented, 
partial  compensation  for  which  has  been  paid  under  the  New 
Jersey  law,  but  the  claimant  in  that  proceeding  asks  for  compen- 
sation under  the  New  York  law,  on  the  ground  that  he  resided 
and  was  hired  in  the  State  of  New  York  and  that  he  is  entitled 
to  the  rate  of  compensation  under  the  New  York  statute,  instead 
of  under  the  New  Jersey  statute,  the  rate  in  New  York  being 
higher  than  that  in  New  Jersey  and  the  claim  being  in  that  respect 
that  he  should  have  the  difference  between  the  rate  paid  under  the 
New  Jersey  law  and  the  rate  payable  under  the  New  York  statute 
for  the  weeks  already  paid,  and  payment  under  the  New  York 
statute  for  the  balance  of  his  compensation,  which,  if  payable  at 
all,  would  amount  to  128  weeks  for  the  loss  of  an  eye. 

There  appear  to  have  been  no  payments  made  under  the  policy 
issued  to  the  New  Jersey  Navigation  Company.  Both  companies 
are  engaged  in  running  boats  upon  -the  navigable  waters  about 
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New  York  harbor,  and  neither  company  has  any  employees,  or  at 
least  very  few  employees,  who  are  not  engaged  in  the  operation 
of  the  boats.  There  are  two  or  three  employees  whose  business 
is  the  selling  and  taking  up  of  tickets,  but  this  also  is  incidental 
to  the  running  of  the  boats. 

It  is  the  claim  of  both  companies  that  since  the  United  States 
Supreme  Court  in  the  Jensen  and  Walker  cases  held  that  the 
Workmen's  Compensation  Law  is  unconstitutional,  so  far  as  it 
purports  to  cover  employees  engaged  in  the  operation  of  boats, 
there  was  no  consideration  for  the  payment  of  these  premiums, 
that  the  companies  had  no  coverage  for  their  employees  under  the 
Compensation  Law,  and  that  the  premiums  should  be  returned  in 
the  case  of  the  New  Jersey  Navigation  Company,  and  that  a 
similar  return  should  be  made  in  the  case  of  the  Iron  Steamboat 
Company,  deducting  therefrom  the  payments  actually  made  by  the 
State  insurance  fund  under  its  said  policy.  This  is  the  only 
question  to  be  determined. 

Wingate  &  CuUen,  by  Conrad  Saxe  Keyes,  for  petitioners. 

Robert  W.  Bonynge,  for  the  State  Fund. 

Lyon,  Commissioner. —  The  Workmen's  Compensation  Law 
passed  in  1914,  went  into  effect,  so  far  as  it  covered  compensation 
to  employees  injured  in  hazardous  employment,  on  July  1,  1914. 
That  act  brought  into  existence  the  State  insurance  fund  "  for  the 
purpose  of  insuring  employers  against  liability  under  this  chap- 
ter and  of  assuring  to  the  persons  entitled  thereto,  the  compensa- 
tion provided  by  this  chapter."  Section  90  of  the  act  further  pro- 
vided: "Such  fund  shall  consist  of  all  premiums  received  and 
paid  into  the  fund,  of  property  and  securities  acquired  by  and 
through  the  use  of  moneys  belonging  to  the  fund  and  of  interest 
earned  upon  moneys  belonging  to  the  fund  and  deposited  or 
invested  as  herein  provided.  Such  fund  shall  be  administered 
by  the  commission  without  liability  on  the  part  of  the  state  beyond 
the  amount  of  such  fund.     Such  fund  shall  be  applicable  to  the 
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payment  of  losses  sustained  on  account  of  insurance  and  to  the 
payment  of  expenses  in  the  manner  provided  in  this  chapter." 

The  statute  provided  for  the  custody  of  the  funds  of  the  State 
insurance  fund,  the  setting  up  of  surplus  and  reserves  to  carry  all 
losses  to  maturity  and  generally  establishing  the  State  fund  as 
an  insurance  unit,  for  the  purpose  of  providing  compensation 
insurance  to  the  employers  of  the  State,  who  applied  for  it,  at  cost. 
By  section  50  of  the  act  it  was  provided  that  an  employer  of  labor 
in  the  State  of  New  York  engaged  in  one  of  the  hazardous  employ- 
ments enumerated  in  section  2  of  the  act,  "  shall  secure  compensa- 

« 

tion  to  his  employees  in  one  of  the  following  ways: 

"  1.  By  insuring  and  keeping  insured  the  payment  of  such  com-: 
pensation  in  the  State  fund,"  after  which  provision  was  made  for 
securing  compensation  in  other  ways  not  pertinent  to  these  proceed- 
ings. Section  52  of  the  act  provided  as  follows :  "  Failure  to  secure 
the  payment  of  compensation  shall  have  the  effect  of  enabling  the 
injured  employee  or  his  dependents  to  maintain  an  action  for 
damages  in  the  courts,  as  prescribed  by  section  11  of  this  chapter." 
Section  11  provided:  "  The  liability  prescribed  in  the  last  pre- 
ceding section  shall  be  exclusive,  except  that  if  an  employer 
fail  to  secure  the  payment  of  compensation  for  his  injured 
employees  and  their  dependents  as  provided  in  section  50  of  this 
chapter,  an  injured  employee,  or  his  legal  representative  in  case 
death  results  from  the  injury,  may,  at  his  option,  elect  to  claim 
compensation  under  this  chapter,  or  to  maintain  an  action  in  the 
courts  for  damages  on  account  of  such  injury;  and  in  such  an 
action  it  shall  not  be  necessary  to  plead  or  prove  freedom  from 
contributory  negligence  *  *  *  nor  that  the  employee  assumed 
the  risk  of  his  employment,  nor  that  the  injury  was  due  to  the 
contributory  negligence  of  the  employee." 

It  will  be  seen  that  the  theory  of  the  Compensation  Law  is  one 
of  compulsory  insurance.  A  subsequent  amendment  to  section  52 
makes  it  a  misdemeanor  for  an  employer  in  the  State,  if  his  indus- 
try be  hazardous,  not  to  secure  the  payment  of  compensation  to  his 
injured  employees  in  one  of  the  ways  set  forth  in  section  50  of  the 
act.    The  Appellate  Division  of  the  Supreme  Court  of  the  Third 
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Department  has  held  that  the  State  insurance  fund  is  the  primary 
source  of  insurance  and  that  other  methods  of  securing  compensa- 
tion are  permitted  substitutes  for  insuring  in  the  State  fund.  The 
State  is  apparently  justified  in  providing  a  fund  to  carry  compen- 
sation at  cost,  because  of  the  fact  that  employers  are  compelled  to 
secure  compensation  insurance  and  the  insurance  being  compul- 
sory, the  Legislature  apparently  felt  that  some  agency  should  be 
brought  into  existence  which  should  not  only  carry  the  insurance 
at  cost,  but  which  should  be  compelled  to  carry  insurance  for  every 
employer  of  the  State  who  asks  for  it,  and  is  willing  to  pay  the 
regular  rate  of  premium  for  such  insurance.  Section  50  of  the 
act  provides  three  ways  by  which  an  employer  may  secure  com- 
pensation for  his  injured  workmen:  First.  By  insuring  in  the 
State  fund.  Second.  By  insuring  in  a  stock  corporation  or  mutual 
association,  and  Third.  By  furnishing  satisfactory  proof  to  the 
Commission  of  his  financial  ability  to  pay  compensation  for  him- 
self and  securing  from  the  Commission  authority  so  to  do. 

It  is,  therefore,  quite  evident  that  it  was  entirely  optional  with 
the  petitioners  to  insure  in  the  State  fund,  in  a  stock  company, 
in  a  mutual  association,  to  carry  their  own  insurance,  or  to  stand 
on  their  legal  rights  on  the  theory  that  the  statute  was  unconstitu- 
tional as  to  them,  if  they  felt  that  such  a  position  was  preferable, 
and  refuse  to  insure  at  all.  They  chose  of  their  own  volition  to 
apply  to  the  State  insurance  fund  for  policies  of  insurance.  While 
this  was  optional  with  the  petitioners,  the  State  insurance  fund 
had  no  option  whatever,  provided  the  petitioners  were  ready  and 
willing  to  pay  the  regular  rate  of  premium,  to  refuse 'to  issue  the 
policies.  Had  these  applications  for  insurance  been  properly  made 
to  the  State  fund  with  a  proper  tender  of  the  r^ular  premiums, 
the  Commissioners,  as  the  administrators  of  the  State  fund,  could 
no  doubt,  on  their  refusal  to  issue  the  policies,  have  been  compelled 
by  mand'amus  to  do  so.  Having  issued  the  policies,  the  Com- 
missioners were  equally  bound  on  the  presentation  of  proper  claims 
for  compensation,  accompained  by  convincing  proof,  to  make 
awards,  and  equally  if  they  had  refused  to  do  so,  could  have  been 
compelled  by  court  action  to  perform  that  duty.    Having  made  the 
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awards,  I  suppose  there  is  no  question  but  that  they  could  equally 
have  been  compelled,  as  administrators  of  the  State  fund,  to  make 
payments  under  those  awards.  These  premises  are  certainly 
sound,  provided  the  law  is  constitutional. 

For  nearly  three  years  it  was  the  declared  law  of  the  State  of 
New  York  that  the  Workmen's  Compensation  Law  was  con- 
stitutional as  regards  the  employers  of  labor  on  navigable  waters 
of  the  United  States.  The  State  Industrial  Commission  and  the 
manager  of  the  State  fund  during  that  period  of  three  years,  in 
issuing  policies,  requested  by  these  petitioners  and  making  and 
paying  awards  thereunder,  therefore,  but  performed  the  duties 
incumbent  upon  them  by  their  official  positions  and  in  accordance 
with  the  law  as  declared  by  the  highest  courts  of  the  State.  In 
so  doing  they  have  received  many  thousands  of  dollars  of  pre- 
miums, which  they  could  not  under  the  circumstances  have  refused. 
The  State  Industrial  C(»nmission  has  made  awards  of  many  thou- 
sands of  dollars  and  the  State  fund  has  paid  many  thousands  of 
dollars  in  awards  and  has  set  up  adequate  reserves  in  very  large 
sums  to  carry  losses  so  insured  to  maturity.  Not  only  would  it 
be  impossible  as  a  practical  matter  to  recover  these  awards  which 
have  been  paid  as  a  matter  of  fact,  because  the  funds  have  been 
dissipated  by  the  recipients  of  them,  but  the  statute  expressly  pro- 
vides that  awards  once  paid  cannot  be  recovered.  While  it  is 
true  that  the  actual  payments  made  under  the  policies  issued  to 
these  petitioners  have  not  been  large,  it  is  equally  true  that  in 
other  cases  precisely  similar  payments  have  already  been  made 
aggregating  much  more  than  the  total  premiums  received,  this 
being  necessarily  so  where  the  carrying  of  risks  is  made  an  insur- 
ance problem,  the  overplus  received  on  one  policy  being  used  to 
niake  up  the  under-payment  made  under  another. 

It  is  quite  manifest  that,  under  these  circumstances,  to  comply 
with  the  demand  of  these  petitioners  would  very  serioifsly  impair 
the  financial  responsibility  of  the  State  fund,  if  it  did  not  entirely 
destroy  it.  If  these  petitioners  are  entitled  to  the  relief  which 
they  demand,  then  of  course  every  other  insurer  in  the  State  fund 
in  like  situation  can  recover  all  his  premiums  not  actually  expended 
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to  pay  losses,  leaving  the  losses  which  have  exceeded  the  premiums 
received  as  a  dead  burden  upon  other  insurers  in  the  State  f imd. 

The  precise  question  here  presented  seems  to  have  been  passed 
upon  by  the  Appellate  Division  of  the  First  Department  in  the 
case  of  New  Amsterdam  Casualty  Company  v.  Olcott,  165 
App.  Div.  603.  In  that  case  the  plaintiff  had  issued  a  com- 
pensation policy  to  the  defendant  as  receiver,  but  had  received  only 
a  portion  of  the  premium.  While  a  portion  of  the  premium  was 
still  unpaid,  the  compensation  law  under  which  the  policy  had  been 
issued  was  declared  unconstitutional  by  the  Court  of  Appeals  in 
the  case  of  Ives  v.  South  Buffalo  Railroad  Company,  201  N.  Y. 
271.  Suit  was  brought  after  the  decision  of  the  Ives  case  to  collect 
the  balance  of  premium,  and  the  defendant  pleaded,  as  the 
claimants  do  here,  that  the  law  having  been  declared  unconstitu- 
tional, there  was  no  liability  to  insure  against  and  that  the  con- 
tract of  insurance  was  without  consideration.  The  court  in  order- 
ing a  judgment  for  the  plaintiff  said,  among  other  things :  ''  I 
think  the  defendant  has  misapprehended  the  meaning  of  the  term 
*risk'  upon  which  the  question  at  issue  depends.  If  property 
insured  against  fire  turns  out  to  have  been  destroyed  before  or  to 
have  had  no  existence  at  the  time  the  policy  was  written,  clearly 
no  risk  ever  attached,  and  the  insurer  could  not  claim  to  have 
given  any  consideration  for  the  premium  reserved.  But  here  the 
risk  insured  against  attached  at  tlie  time  the  policy  was  issued  and 
continued  until  the  policy  expired,  because  during  all  of  that 
period  the  defendant  rested  under  the  possibility  of  being  cast  in 
damages  in  the  event  that  accidents  such  as  those  insured  against 
had  happened.  The  fact  that  thereafter  the  act  was  held  to  be 
void  did  not  destroy  the  risk  —  qtui  risk — which  existed  while  the 
act  was  in  force." 

This  reasoning  seems  to  be  unanswerable.  In  the  present  case 
not  only  has  the  State  fund  carried  the  risks  for  nearly  three 
years  and  paid  all  outstanding  claims,  but  it  now  stands  ready,  hav- 
ing canceled  the  policies  pro  rata  as  of  May  21,  1917,  the  day 
when  the  law  was  declared  unconstitutional  as  to  the  petitioners, 
to  carry  all  losses  arising  prior  to  that  date  to  their  maturity. 
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This  is  manifestly  the  fair  and  honorable  thing  to  do,  because  it 
gives  the  petitioners  exactly  what  they  purchased  and  treats  every 
other  insurer  in  the  State  fund,  who  is  in  like  condition  with  these 
petitioners,  in  precisely  the  same  way,  and  this  it  seems  is  in 
exact  accord  with  the  reasoning  in  the  New  Amsterdam  Casualty 
Company  case.  Moreover,  it  is  not  clear  that  these  companies  did 
not  have  some  employees  whom  they  could  be  compelled,  even  since 
the  United  States  Supreme  Court  ruling,  to  cover  by  compensation 
insurance.  If  this  be  so  then  on  the  petitioners'  own  theory  there 
was  a  consideration  for  the  premiums  paid. 

None  of  the  cases  cited  by  petitioners  are  in  point.  In  none  of 
them  had  the  position  of  the  parties  so  altered  as  to  make  it 
impossible  to  place  them  in  statu  quo  ante.  Even  if  petitioners 
had  not  received  full  consideration  for  their  payment,  as  they 
unquestionably  did,  it  is  manifestly  impossible  to  retrace  all  the 
steps  taken  by  the  State  fund  during  the  nearly  three  years  when, 
by  the  declared  law  of  the  State,  the  coverage  of  petitioners  was 
complete,  and  payments  under  many  policies  were  necessarily 
made. 

There  is  another  reason  for  denying  the  application  of  the 
petitioners,  and  that  is  that  the  money  which  they  now  seek  to 
recover  was  paid  under  a  mistake  of  law.  A  mistake,  it  will  be 
noted,  made  by  both  the  petitioners  and  the  manager  of  the  State 
fund,  following  a  like  mistake  made  by  the  Appellate  Division  and 
the  Court  of  Appeals.  I  suppose  there  is  no  rule  of  law  better 
settled  than  the  one  which  rests  upon  the  doctrine  that  courts  will 
not  relieve  litigants  from  mistakes  of  law,  the  theory  being  that 
every  one  knows  the  law,  and  on  this  theory  it  must  be  held  that 
the  petitioners  here  paid  these  moneys  into  the  State  fund  know- 
ing perfectly  well  that  they  were  under  no  legal  obligation  to  do  so 
and  that  the  payments  therefore  having  been  made  voluntarily 
could  afford  no  basis  for  a  demand  of  a  refund  of  the  moneys  paid. 
No  protest  accompanied  the  payment  nor  had  the  Commission 
instituted  any  proceeding  to  either  compel  the  petitioners  to  insure 
or  to  collect  the  penalty  for  not  insuring.    I,  therefore,  advise  that 

the  application  of  the  petitioners  be  denied.    I  do  this  all  the  more 
State  Dept.  Rkpt. — ^Vol.  14        41  ' 
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readily  because,  as  already  stated,  such  denial  works  out  absolute 
and  unqualified  equity  and  justice  not  only  to  these  petitioners, 
but  to  all  other  insurers  in  the  State  fund. 

On  the  20th  day  of  September,  1917,  the  Commission  passed 
upon  the  forgoing  matter  in  accordance  with  the  foregoing 
opinion. 


In  the  Matter  of  the  Claim  of  Hannah  SuLLnrAw,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Michael  Sullivan,  against  Industrial  Engi- 
neering Company,  Employer;  Casualty  Company  of 
America,  Insurance  Carrier 

Death  File  No.  671 

(Decided  September  20,  1917) 

Where  a  death  claim  of  a  widow  was  commuted  upon  her  remarriage  into  a 
lump  sum  the  rate  awarded  to  the  minor  children  of  her  deceased  hus- 
band should  be  increased. 

An  award  was  made  in  this  proceeding  to  Hannah  SulUvan  on  Noyem- 
ber  17,  1915,  for  death  benefits  for  herself  and  four  minor  children, 
growing  out  of  the  death  of  her  husband,  Michael  Sullivan.  These  awards 
were  paid  until  the  remarriage  of  the  widow  on  July  22,  1917,  when  the 
widow's  benefits  were  commuted  into  a  lump  sum.  The  question  herein 
is  as  to  whether  by  the  elimination  of  the  widow's  claim  the  benefits  to 
the  four  minor  children  should  be  increased  and,  if  so,  from  what  time. 
Subdivision  2  of  section  16  of  the  Compensation  Law  provides  in  part, 
after  providing  for  the  compensation  of  the  widow,  that  if  there  be  any 
child  or  children  of  the  deceased  under  eighteen  years  of  age  an  additional 
10  per  cent  of  such  wages  shall  be  allowed  for  each  such  child  until  the 
age  of  eighteen,  and  that  in  case  of  the  subsequent  death  of  such  sur- 
viving wife  such  surviving  child  of  the  deceased  employee  under  eighteen 
years  of  age  shall  have  his  compensation  increased  to  15  per  cent  of  such 
wages  until  he  reaches  the  age  of  eighteen  years.  The  provision  of  the 
law  for  the  increase  to  15  per  cent  for  a  child  of  the  deceased  employee 
is  based  upon  the  subsequent  death  of  the  widow.  In  this  case  the 
increase  allowed  is  limited  to  10  per  cent  upon  the  theory  that  minor 
children  of  a  deceased  who  have  the  care  and  attention  of  a  mother  shaU 
be  limited  to  10  per  cent  and  that  on  being  deprived  of  her  care  and 
attention  as  well  as  that  of  the  father  the  compensation   should  be 
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increased  to  15  per  cent.  Held,  that  while  the  wife  surriTes,  whether 
married  or  unmarried,  the  minor  children  are  entitled  to  have  their  com- 
pensation increased  to  10  per  cent  as  soon  as  the  payment  to  the  widow 
reduces  the  weekly  rate,  which  would  be  from  the  date  of  her  remarriage. 
An  ttward  was  made. 

On  November  17,  1915,  an  award  was  made  in  this  proceeding 
to  Hannah  Sullivan  for  death  benefits  for  herself  and  four  minor 
children  growing  out  of  the  death  of  her  husband,  Michael  Sulli- 
van, The  widow  was  given  a  weekly  allowance  of  30  per  cent  of 
her  husband's  weekly  wages,  and  each  of  the  four  children  were 
given  9i  per  cent,  making  a  total  of  66|  per  cent.  These 
awards  were  paid  until  the  remarriage  of  the  widow  on  July  22, 
1917,  after  which,  in  pursuance  of  section  16  of  the  Compensation 
Law,  the  widow's  benefits  were  commuted  into  a  lump  sum  in  the 
amount  of  $449.90  and  paid  to  her. 

The  question  now  arises  whether  by  elimination  of  the  claim  of 
the  widow  the  benefits  to  the  four  minor  children  shall  be  increased, 
and  if  so,  from  what  time. 

Claimant,  in  person. 

J.  L.  Nolan,  for  employer. 

John  J.  Ryan,  for  State  Insurance  Department,  representing 
the  Casualty  Company  of  America. 

Lyon,  Commissioner. —  Claim  is  made  that  the  allowance  to 
the  children  should  be  increased  as  of  July  22,  1917,  the  date  of 
the  remarriage  of  the  widow,  up  to  10  per  cent.  It  is  quite  mani- 
fest that  if  this  were  done,  the  insurance  carrier  would  be  com- 
pelled to  pay  for  at  least  two  years  at  the  rate  of  more  than  66J- 
per  cent  of  the  employee's  wages,  since  the  widow  has  been  com- 
pensated for  two  years  from  July  22,  1917,  at  the  rate  of  30  per 
cent,  and  if  the  allowance  to  the  children  is  immediately 
increased  to  10  per  cent  each,  it  would  make  a  total  of  70  per  cent 
of  the  deceased's  wages  for  the  two  years.  To  avoid  this  inconsist- 
ency it  was  suggested  on  the  hearing  that  the  increase  to  the  chil- 
dren should  be  delayed  for  two  years,  that  is,  until  July  22,  1919. 
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It  was  claimed  on  the  other  hand  that  no  increase  whatever 
should  be  made  for  the  children  until  the  death  of  the  widow.  I 
am  not  in  accord  with  this  view  of  the  statute.  The  wording  of 
subdivision  2  of  section  16  is  in  part  as  follows,  after  pro- 
viding for  the  compensation  of  the  widow:  "And  if  there 
be  surviving  child  or  children  of  the  deceased  under  the  age  of 
eighteen  years,  the  additional  amount  of  ten  per  centum  of  such 
wages  for  each  such  child  until  the  age  of  eighteen  years ;  in  case 
of  the  subsequent  death  of  such  surviving  wife  (or  dependent  hus- 
band) any  surviving  child  of  the  deceased  employee,  at  the  time 
under  eighteen  years  of  age,  shall  have  his  compensation  increased 
to  fifteen  per  centum  of  such  wages,  and  the  same  shall  be  payable 
until  he  shall  reach  the  age  of  eighteen  years;  provided  that  the 
total  amount  payable  shall  in  no  case  exceed  sixty-six  and  two- 
thirds  per  centum  of  such  wages.^' 

In  subdivision  4  of  section  16  there  is  a  provision  that  in  case 
the  total  amount  payable  to  the  surviving  wife  and  minor  children 
does  not  aggregate  66i  per  cent  of  the  average  wages  of  the 
deceased,  other  relatives,  if  dependent,  may  receive  benefits  up  to 
an  aggregate,  for  all,  of  66f  per  cent.  It  seems  to  me  that  the 
underlying  theory  of  the  Compensation  Law  is  that  the  widow, 
children  and  dependents  of  a  workman  who  is  killed  in  the  hazard 
of  his  occupation,  shall  be  compensated  at  full  rate  at  all  times  up 
to  the  total  of  66J  per  cent,  and  that  the  insurance  carrier  by  its 
contract  of  insurance  agreed  to  that  payment.  This  is  emphasized, 
I  think,  by  the  provision  already  quoted,  which  makes  it  necessary 
on  the  subsequent  death  of  such  surviving  widow,  or  dependent 
husband,  that  "  any  surviving  child  of  the  deceased  employee,  at 
the  time  under  18  years  of  age,  shall  have  his  compensation 
increased  to  fifteen  per  centum  of  such  wages."  It  will  be  noticed 
that  the  increase  to  10  per  cent  is  not  as  in  the  case  of  the  increase 
to  15  per  cent  made  dependent  upon  the  death  of  the  widow.  The 
theory  of  the  statute,  therefore,  seems  to  be  that  minor  children  of 
the  deceased  who  have  the  care  and  attention  of  a  mother,  shall  be 
limited  to  10  per  cent  and  that  on  being  deprived  of  the  care  and 
attention  of  the  mother,  as  well  as  the  father,  the  compensation 
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shall  be  increased  to  15  per  cent.  There  is  a  further  provision 
that  in  case  the  children  are  too  numerous  to  have  the  full  amount 
of  10  per  cent  paid  to  them  while  the  widow  is  living  without  going 
beyond  the  limit  of  66i  per  cent  of  the  wages,  the  mother  shall 
continue  to  receive  her  full  benefit,  and  the  allowance  to  the  chil- 
dren reduced  pro  rata;  that  is  to  say,  it  is  the  necessity  of  payment 
to  the  mother  which  at  any  tirne  reduces  the  payment  of  the  chil- 
dren below  10  per  cent,  and  when  the  payments  to  the  mother  have 
ceased,  either  by  death  or  commutation,  the  payments  to  the  chil- 
dren should,  it  seems  to  me,  be  increased. 

The  question  might  arise  why  the  compensation  to  the  children, 
in  case  of  remarriage,  is  limited  to  10  per  cent  while  in  the  case 
of  the  death  of  the  widow  it  increases  to  15  per  cent.  It  seems  to 
me  that  the  theory  underlying  this  difference  is  that  a  widow 
remarrying  would  still  have  care  and  supervision  of  her  children 
by  her  first  husband,  although  her  added  duties  might  diminish 
that  care  and  attention  somewhat,  but  that  the  whole  of  her  care 
and  attention  being  withdrawn  by  death  the  compensation  increases 
to  15  per  cent.  In  any  event,  I  think,  while  the  wife  survives, 
whether  married  or  unmarried,  the  minor  children  are,  under  the 
whole  theory  of  the  law,  entitled  to  have  their  compensation 
increased  to  10  per  cent  as  soon  as  the  payment  to  the  widow 
leduces  the  weekly  rate,  so  that  by  increasing  the  amounts  to  the 
children  the  limit  of  66i  per  cent  is  not  exceeded. 

It  is  my  opinion,  therefore,  that  in  the  present  case  the  rate  to 
the  minor  children  should  be  increased  to  10  per  cent,  but  not  until 
the  22d  day  of  July,  1919,  and  that  it  should  continue  at  that  rate 
for  each  child  until  he  or  she  arrives  at  the  age  of  eighteen  years 
unless  the  widow  before  that  time  should  die,  in  which  event  the 
rates  should  be  increased  to  15  per  cent. 

On  the  20th  day  of  September,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion* 
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In  the  Matter  of  the  Claim  of  George  W.  Lambertson,  Jr., 
Son,  for  Compensation  under .  the  Workmen's  Compensation 
Law,  for  the  Death  of  George  W.  Lambertson,  against 
Orange  County  Traction  Company,  Employer;  TRAVEiiERs' 
Insurance  Company,  Insurance  Carrier 

Case  No.  6376 

(Decided  Septeml>er  28,  1917) 

Presumption  raised  by  proof  of  accident  followed  by  deatb  shortly  afterward. 

On  July  13,  1916,  George  W.  Lambertson,  father  of  claimant,  while 
employed  as  a  conductor  on  a  trolley  car  of  the  Orange  County  Traction 
Company,  in  the  performance  of  his  duties  went  on  top  of  his  car  for  the 
purpose  of  fixing  the  trolley  pole.  It  had  been  raining  and  he  either 
received  an  electric  shock  or  slipped  and  fell  from  the  car  striking  his 
side  against  a  switch  rail.  He  was  picked  up  unconscious  but  returned 
to  work  in  a  day  or  two.  After  working  three  or  four  days  he  was  com- 
pelled to  cease  work  and  on  August  fourth  went  to  a  hospital  where  he 
died  on  August  sixth  of  nephritis.  The  claimant  is  his  only  child  and 
the  question  herein  is  as  to  whether  his  death  was  the  result  of  the  acci- 
dent. Held,  that  it  is  not  pertinent  as  to  just  which  of  the  causes  assigned 
as  the  reason  for  the  accident  resulted  in  his  death;  that  the  proof  of  the 
accident  followed  by  death  shortly  afterward  is  sufficient  to  bring  the 
ease  within  the  presumptions  of  section  21  of  the  act.  An  award  was 
made. 

George  W.  Lambertson,  the  father  of  the  claimant,  was  a  con- 
ductor on  one  of  the  trolley  cars  of  the  Orange  County  Traction 
Company,  and  on  the  13th  day  of  July,  1916,  while  in  the  pei> 
formance  of  his  duty  went  on  top  of  one  of  the  trolley  cars  for . 
the  purpose  of  fixing  the  trolley  pole.  It  had  been  raining  and 
he  either  received  a  shock  of  electricity  or  slipped  and  fell  from 
the  car,  striking  his  side  against  one  of  the  rails  of  the  switch. 
He  was  rendered  unconscious,  but  after  a  dav  or  two  returned  to 
work  and  worked  for  three  or  four  days,  when  he  was  compelled 
to  cease  work.  He  was  received  into  St.  Luke's  Hospital  at 
Newburgh  on  August  fourth,  and  died  there  on  August  sixth  of 
nephritis,  as  it  is  supposed.    He  had  not  lived  witii  his  lawful 
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wife  for  some  years  and  her  whereabouts  are  unknown.  The  claim 
of  his  mother  for  compensation  has  been  denied,  on  the  ground 
that  proof  of  dependency  has  not  been  furnished.  The  claimant 
is  his  only  child  and  the  only  question  to  be  determined  is,  whether 
his  death  on  Augost  sixth  has  been  traced  with  reasonable  cer^ 
tainty  to  the  accident  which  he  sustained  on  July  thirteenth. 

Charles  F.  Dalton,  for  claimant 
Leo  F.  Quinn,  for  insurance  carrier. 

Lton,  Commissioner. —  I  am  of  the  opinion  that  following  the 
decisions  heretofore  made  by  the  Commission,  as  well  as  the  court 
decisions,  the  claimant  has  made  out  a  case  for  compensation. 
The  evidence,  such  as  it  is,  goes  to  show  that  the  deceased  was 
in  ordinary  health  and  that  he  rarely,  if  ever,  had  need  for  a 
physician.  The  fall  which  he  had  was  a  serious  accident,  as  may 
be  expected  in  case  of  a  fall  from  the  height  from  which  the 
deceased  was  precipitated.  The  evidence  is  that  he  carried  a  very 
large  discoloration  on  the  side  of  his  body  up  to  the  time  of  his 
death.  Some  of  the  physicians  are  of  the  opinion  that  there  was 
no  proof  of  chronic  nephritis.  Some  of  them,  however,  are  of 
the  opinion  that  an  accident  as  severe  as  this  could  have  produced 
an  acute  nephritis,  such  as  is  supposed  to  have  caused  his  death. 
All  agree  that  in  case  he  had  chronic  nephritis  not  sufficiently 
severe  to  disable  him,  a  fall  such  as  he  had  would  be  sufficient  to 
activate  it  and  cause  it  to  become  acute.  One  physician  is  of 
the  opinion  that  the  real  cause  of  his  death  was  heat  prostration 
caused  by  excessive  hot  weather  during  the  time  when  he  was 
debilitated,  as  the  result  of  his  fall.  1  think  the  evidence  is  suffi- 
cient to  warrant  a  finding  that  his  death  was  due  either  to  heat 
prostration  following  the  debilitation  caused  by  his  fall,  or  to 
nephritis  either  chronic  actuated  by  his  fall,  or  acute  caused  by 
his  fall,  and  it  is  not  very  pertinent  to  the  issues  here  to  determine 
which  was  the  real  cause  of  his  death.  ' 

I  think  also  that  the  proof  of  an  accident  followed  by  death 


648  State  Department  Repouts 


[Vol.  14]  State  Industrial  Commission 


shortly  thereafter  is  sufficient  to  bring  the  presumptions  raised 
by  section  21  of  the  act  into  play.  I  advise  that  an  award  be  made 
to  the  claimant. 

On  the  28th  day  of  September,  1917,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  with  the  forgoing 
opinion. 


In  the  Matter  of  the  Claim  of  Edward  Kavanauoh,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Habbis  Wolf,  Employer;  Zubioh  Genebal  Accidbnt  ais^d 
Liability  Insubancb  CoMPAmr,  Insurance  Carrier 

Case  No.  17081 

(Decided  September  28,  1917) 

Injuries  sustained  by  Edward  Kayanaugh  while  aUeged  to  be  employed  hy 
Harris  Wolf  as  a  coal  passer  in  the  city  of  New  York. 

On  September  7,  1916,  while  employed  as  a  coal  passer  in  the  boiler 
room  of  a  building  on  West  Twenty-sixth  street,  the  claimant  blistered 
his  hands,  infection  set  in  and  he  was  incapacitated  as  to  both  hands  as 
a  result.  The  claimant  alleges  that  his  employer  was  Harris  Wolf  but 
the  evidence  shows  that  the  Realty  Company  of  West  Twenty-sixth 
Street  was  his  employer.  No  actual  connection  is  shown  between  that  com- 
pany and  Wolf  nor  was  any  notice  of  the  accident  ever  given  to  the  real 
employer.    Claim  dismissed. 

The  employee,  Edward  Kavanaugh,  was  employed  as  a  coal 
passer  in  the  boiler  room  of  a  building  at  526  West  Twenty-sixth 
street,  in  the  city  of  New  York.  He  claims  to  have  been  injured 
while  working  as  such  coal  passer  on  September  7,  1916,  blister^ 
ing  his  hands.  Through  these  blisters,  his  hands  subsequently 
became  infected  and  claimant  has  sustained  severe  disability  in 
both  hands  on  account  of  such  infection. 

The  employee's  claim  for  compensation  is  made  against  Harris 
Wolf.  The  proof,  however,  seems  to  be  clear  that  he  was 
employed  by  "  The  Realty  Company  of  West  Twenty-sixth  Street.*' 
The  evidence  in  the  record  does  not  disclose  the  connection  of 
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Harris  Wolf  with  The  Kealty  Company  of  West  Twenty-sixth 
Street.  No  question  is  raised  by  the  insurance  carrier,  and  upon 
an  investigation  it  appears  that  the  oflSce  of  The  Realty  Company 
of  West  Twenty-sixth  Street  and  the  Estate  of  H.  Wolf  are  in 
the  same  place,  and  that  the  Estate  of  H.  Wolf  is  to  all  intents 
and  purposes  the  owner  of  the  corporation  The  Realty  Company 
of  West  Twenty-sixth  Street.  The  Realty  Company  of  West 
Twenty-sixth  Street  wrote  a  letter  to  the  Commission  under  date 
of  October  23,  1916,  advising  the  Commission  that  they  had  heard 
that  Edward  Kavanaugh  claimed  to  have  been  injured  in  their 
employ  but  that  they  had  no  knowledge  of  any  such  injury  and 
that  inquiry  made  of  their  chief  engineer  shows  that  the  condition 
of  the  man's  hands  was  created  outside  of  his  employment. 

There  is  no  notice  from  the  employee  to  the  Commission  and 
the  letter  above  mentioned  of  the  employer  indicates  that  no 
notice  was  given  to  the  employer.  From  the  employee's  claim  for 
compensation  it  appears  that  the  injury  occurred  September  7, 
1916,  and  that  the  employee  was  compelled  to  quit  work  Septem- 
ber 22,  1916. 

Claimant  in  person* 

P.  J.  O'Brien,  for  insurance  carrier. 

Satbb,  Commissioner. —  Three  questions  arise  in  this  case  for 
our  determination:  First,  whether  the  claim  was  properly  pre- 
sented against  Harris  Wolf,  or  whether  it  should  have  been 
presented  against  The  Realty  Company  of  West  Twenty-sixth 
Street;  sec<md,  whether  the  claimant  met  with  an  accident  arising 
out  of  and  in  the  course  of  his  employment,  and  third,  whether 
the  claimant's  failure  to  give  notice  to  his  employer  within  ten 
days  of  the  disability  may  be  excused  by  the  Commission. 

As  to  the  first  point,  I  think  we  may  assume  that  the  claim 
was  filed  as  against  The  Realty  Company  of  West  Twenty-sixth 
Street.  The  insurance  carrier  appeared  at  the  hearings  and  raised 
no  objection  on  that  score.     The  letter,  notifying  the  Commis- 
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flion  of  the  employee*s  claim  was  sent  by  The  Realty  Company  of 
West  Twenty-sixth  Street  and  refers  to  the  claimant  as  an 
employee  of  that  company. 

The  question  as  to  whether  or  not  the  blistering  of  the  employ- 
ee's hands  and  subsequent  infection  causing  the  disability  presents 
a  more  difficult  question.  Without  passing  therefore  upon  that 
question,  I  will  take  up  for  consideration  the  third  question, 
namely,  whether  the  claimant's  failure  to  give  the  statutory  notice 
may  be  excused.  This  question  was  not  raised  at  the  hearing  by 
the  insurance  carrier  or  the  employer.  Xone  the  less,  under  the 
statute  and  the  rule  laid  down  by  the  Court  of  Appeals  in  the  ease 
of  Bloomfield  v.  Kovember,  219  N.  Y.  374,  it  is  essential  for  the 
Commission  to  make  a  specific  finding  on  this  point 

Claimant  filed  with  this  Commission  what  purports  to  be  a 
claim  but  which  was  unsigned  and  undated  and  which  was  received 
at  the  (^ce  of  the  Commission  on  October  10,  1916.  Thereafter 
claimant  filed  a  duly  signed  and  verified  claim  which  was  sworn 
to  on  October  21,  1916,  and  filed  in  the  office  of  the  Commission 
on  October  24,  1916.  On  October  twenty-third  the  employer 
wrote  a  letter  to  the  Commission  which  states:  "We  have  been 
recently  advised  that  one  of  our  employees,  Ed.  Kavanagh,  who 
acts  as  a  coal  passer,  has  been  suffering  from  an  infected  hand. 
An  inquiry  made  from  our  engineer  shows,  so  far  as  is  known, 
the  condition  of  this  man's  hand  was  created  outside  of  his  employ- 
ment with  us,  and  that  no  record  or  complaint  was  made  until  after 
his  hand  had  become  inflamed.  So  far  as  we  understand,  his 
hand  was  injured  outside  of  his  work  for  our  company  and  we 
are  taking  this  opportunity  of  advising  you  in  connection  with 
this  letter." 

This  statement,  uncontradicted,  indicates  clearly  the  lack  of 
knowledge  on  the  part  of  the  employer  and  inability  to  learn  of 
an  accident  occurring  at  the  time  and  in  the  manner  described 
by  the  claimant.  The  nature  of  the  accident  is  such  as  to  entitle 
the  employer  to  make  the  fullest  investigation  as  promptly  as 
possible.  The  employer  subsequently  filed  a  duly  verified  form  of 
notice  of  injury  in  which  he  sets  forth  that  he  has  no  knowledge 
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of  the  time  of  the  happening  of  any  accident  or  of  any  knowledge 
with  regard  to  how  it  happened. 

Section  18  of  the  Compensation  Law  requires  written  notice 
to  be  given  within  ten  days  of  the  happening  of  the  disability  and 
authorizes  the  Commission  to  excuse  the  failure  to  give  such  notice 
only  when  the  Commission  finds  from  the  evidence  that  notice 
could  not  have  been  given  or  that  the  employer  and  insurance 
carrier  had  not  been  prejudiced  by  such  failure.  This  Commission 
has  held  repeatedly  that  verbal  notice  to  the  employer  or  proof 
of  knowledge  on  the  part  of  the  employer  of  the  accident  would 
excuse  the  failure  of  giving  written  notice  on  the  ground  that  the 
employer  was  not  prejudiced.  That  is  not  the  situation  here. 
There  is  no  evidence  that  the  employer  knew  of  the  injury  nor  is 
there  any  claim  made  that  verbal  notice  was  given.  Under  the 
circumstances  I  do  not  think  the  Commission  would  be  warranted 
in  a  finding  in  favor  of  the  claimant. 

I  therefore  recommend  that  the  claim  be  dismissed  because  of 
the  claimant's  failure  to  give  notice  required  by  section  18  of  the 
law. 

On  the  28th  day  of  September,  1917,  the  Commission  acted 
on  the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Anna  Scott,  Widow,  and  Two 
Daughters,  for  Compensation  under  the  Workmen's  Compen- 
sation Law,  for  the  Death  of  Robbet  B.  Scott,  against  Lewis 
R.  Gbant,  Employer;  Travbleks'  Insurance  Company, 
Insurance  Carrier 

Death  File  No.  17180 

(Decided  September  28,  1917) 

Injuries  snstained  by  Robert  B.  Scott,  resulting  in  his  death,  while  employed 
as  a  wagon  driver  by  Lewis  R.  Grant. 

On  NoTember  11,  1916,  the  decedent,  Robert  B.  Scott,  was  in  the 
employ  of  Lewis  R.  Grant  as  a  driver  in  the  busincBS  of  heavy  carting  in 
whloh  Grant  was  engaged.    On  the  day  in  question  decedent  was  carrying 
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bags  of  feed  and  loading  them  on  a  wagon,  each  bag  weighing  from  100 
to  120  pounds.  The  work  was  very  heavy,  the  bags  being  lifted  from  the 
ground  to  the  mud  guard  of  the  wagon,  some  three  feet,  and  then  to  the 
wagon.  Upon  completing  his  load  he  went  to  get  his  horse  and  was  soon 
after  found  dead  on  the  stable  floor.  The  exact  cause  of  his  death  is 
uncertain  as  the  physicians  were  divided  in  opinion.  An  award  was  made 
in  the  first  instance  by  the  Deputy  Commissioner  but  on  application  of 
the  insurance  carrier  a  rehearing  wias  ordered,  the  original  award  set 
aside  and  the  case  now  comes  before  the  Commission  for  review  and 
final  action.  Held,  that  speculations  may  not  be  indulged  in  as  to  the 
cause  of  death.    Claim  denied. 

This  claim  was  filed  by  Anna  Scott,  widow  of  Bobert  B.  Scott, 
on  behalf  of  herself  and  two  daughters  for  death  l>enefitfi  growing 
out  of  the  death  of  said  Robert  B.  Scott  while  in  the  employ  of 
Lewis  R.  Grant  on  November  11,  1916. 

The  deceased  was  employed  as  a  driver  of  a  wagon  for  Lewis 
R  Grant,  whose  business  was  that  of  heavy  carting.  On  the  day 
of  his  death  he  was  engaged  in  carrying  a  number  of  bags'  of  feed 
a  distance  of  twenty  feet  and  loading  them  on  his  wagon.  These 
bags  weighed  100  to  120  pounds.  At  the  time  of  his  death, 
deceased  was  fifty-nine  years  of  age  and  weighed  about  225  pounds. 
He  was  apparently  in  good  health,  had  been  employed  continu- 
ously both  as  ft  driver  and  as  a  farm  laborer  and  for  the  two  weeks 
preceding  his  death  had  worked  for  Mr.  Grant.  He  was  accus- 
tomed to  doing  heavy  manual  labor. 

The  operation  in  which  the  deceased  was  engaged  was  one  call- 
ing for  the  exercise  of  strength  and  imposing  ft  considerable  strain 
upon  the  man.  Bags  of  feed  were  lifted  from  the  ground  on  the 
mud  guard  of  the  wagon  three  feet  from  the  ground  and  then  to 
the  wagon.  The  deceased  apparently  experienced  some  difficulty 
in  lifting  the  last  bag.  Shortly  after  having  completed  loading 
his  wagon,  he  went  to  the  stable  to  get  the  horse  and  was  then 
found  lying  on  the  floor  dead. 

An  autopsy  was  performed  at  which  were  present  the  coroner 
and  three  other  physicians.  From  the  autopsy  findings,  it  is  very 
uncertain  what  was  the  cause  of  death.  One  physician  testified 
that  he  found  a  slight  hardening  of  the  coronary  arteries  of  the 
heart.     Another  one  of  the  doctors  testified  that  he  found  no 
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hardening  of  the  arteries,  but  found  a  slight  hardening  or  calcify- 
ing of  the  aortic  valves  of  the  heart.  The  conclusion  of  the 
doctors  was  that  the  deceased  died  as  a  result  of  a  rupture  of  the 
right  coronary  artery.  No  such  rupture,  however,  was  found  and 
the  findings  of  the  autopsy  are  entirely  unsatisfactory  as  to  the 
real  cause  of  the  death. 

An  award  was  made  by  the  Deputy  Commissioner,  but  on  appli- 
cation of  the  insurance  carrier,  a  rehearing  was  held,  the  original 
award  set  aside,  and  the  case  comes  before  the  Commission  for 
review  and  final  action. 

John  T.  Shaw,  for  claimant 

W.  M.  Wilbur,  for  insurance  carrier. 

Satbk,  Commissioner. —  The  Commission  is  called  upon  in 
this  case  to  determine  whether  the  deceased,  Robert  B.  Scott,  died 
as*  the  result  of  an  accident  arising  out  of  and  in  the  course  of  his 
employment.  If  the  Commission  could  find  on  all  the  facts  that 
the  deceased  sustained  an  unusual  strain  in  the  operation  of  lift- 
ing a  bag  of  feed  and  that  such  strain  caused  a  rupture  of  the 
coronary  artery,  then  there  would  be  no  question  but  that  an  award 
of  compensation  to  the  widow  and  children  should  be  raada  I 
have  searched  the  evidence  carefully  for  facts  upon  which  such  a 
conclusion  could  be  found,  and  I  find  nothing  that  in  satisfactory 
to  my  mind. 

Dr.  Woods,  the  coroner,  testified :  "The  coronary  seemed  to  be 
sort  of  slightly  hardened  and  there  was  some  effusion  around  the 
heart,  whereas  we  did  not  find  anv  blood  clot."  He  savs  the 
doctors  talked  it  over  among  themselves  and  came  to  the  conclusion 
that  death  was  due  to  a  rupture  of  one  of  these  arteries  which  was 
slightly  diseased.  When  asked  to  describe  the  rupture  he  testi- 
fied :  "  I  took  it  for  granted,  there  was  the  diseased  condition  there, 
we  didnH  find  any  rupture."  Upon  these  findings',  the  coroner 
gave  a  certificate  of  death  to  the  effect  that  the  deceased  came  to 
his  death  from  a  rupture  of  the  right  coronary  artery. 

Dr.  Schumann,  who  has  been  in  practice  since  1887,  testified 
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that  he  did  not  observe  any  hardening  of  the  arteries  but  did 
observe  a  slight  calcifying  of  the  aortic  valva  He  found  no  rup- 
ture. He  testified  that  no  means  were  taken  to  ascertain  posi- 
tively whether  there  was  a  rupture.  When  asked  whether  he 
observed  any  condition  that  would  cause  death,  he  answered, 
"  Well,  I  can't  say  I  did  observe  any  condition  that  might  have 
actually  caused  the  death,  the  condition  of  the  heart  may  have  con- 
tributed to  it,"  and  later  testified,  "  No,  I  did  not  find  anything 
actually  that  would  account  for  the  death,"  and  said  further  that 
any  ideas  that  the  doctors  nwght  have  about  it  would  be  more  or 
less  speculation.  Later  the  doctor  testified:  "Q.  But  in  this 
particular  case,  could  anybody  tell  what  caused  his  death  f  A,  I 
should  say  not  with  any  certainty,  no." 

Dr.  Goodrich,  who  has  been  in  practice  since  1894,  testified  that 
he  did  not  observe  any  condition  of  the  heart  that  might  have 
caused  the  man's  death,  and  when  asked  whether  he  had  heard  any 
of  the  other  doctors  say  that  they  had  found  a  definite  cause  of 
death,  testified  that  he  could  not  say  he  did  hear  anything  to  that 
effect.  Dr.  Goodrich,  who  had  known  the  deceased  for  some  years 
and  treated  him  for  some  little  cough  or  cold,  testified  that  "  he 
was*  a  large,  heavy,  well-developed  man,  one  of  those  big,  fat, 
flabby  fellows,  full  blooded,  red  faced  man.  *  *  «  Little  too 
fat  to  be  a  real  vigorous  man,  one  of  those  heavy  logey  fellows." 
He  testified  that  there  was  a  fair  accumulation  of  fat  around  the 
heart  and  that  the  abdominal  wall  was  three-quarters  of  an  inch 
of  solid  fat 

This  case  presents  to  my  mind  a  picture  of  a  heart  disease  of 
which  people  frequently  die  without  warning  or  any  premonitory 
symptoms.  I  do  not  believe  the  Commission  is  warranted  in 
finding  on  such  meagre  facts  that  deceased  came  to  his  death  as  a 
refeult  of  any  accident  arising  out  of  his  employment.  There  is 
absolutely  no  evidence  to  support  the  conclusion  as  to  the  cause  of 
death  set  forth  in  the  coroner's  certificate.  It  is  probable  that  if 
a  rupture  of  an  artery  of  the  heart  had  occurred  by  reason  of  strain 
in  lifting,  death  would  have  been  instantaneous  and  not  after  a 
lapse  of  ten  minutes  and  after  the  deceased  had  walked  away 
without  giving  any  indication  of  the  trouble.     Moreover,  in  that 
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event,  there  would  have  undoubtedly  been  found  a  blood  clot  on 
or  about  the  ruptured  artery. 

If  we  were  permitted  in  this  case  to  find  that  death  was  the 
result  of  an  accident,  we  might  find  that  almost  any  person  dying 
of  heart  disease  while  in  tlie  course  of  his  employment  died  as 
the  result  of  an  accident  arising  out  of  it  I  do  not  think  we 
may  indulge  in  speculations  as  to  cause  of  death.  There  must  be 
some  definite  evidence  upon  which  to  make  a  finding  and  to  my 
mind  that  is  entirely  lacking  in  this  case. 

Accordingly  I  recommend  that  the  claim  be  denied. 

On  the  8th  day  of  September,  1917,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  forgoing  opinion. 


In  the  Matter  of  the  Claim  of  Habey  Carlson,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  J.  Edward 
OoDENs  Co.,  Inc.,  Employer;  State  Insueanob  Fund,  Insur- 
ance Carrier 

Case  No.  45938 

(Decided  September  28,  1917) 

Injuries  sustained  by  Harry  Carlson  whUe  employed  by  J.  Edward  Ogdens  Co., 
Inc.,  the  said  company  being  organized  nnder  the  laws  of  New  Jersey  but 
having  a  place  of  business  in  the  dty  of  New  York. 

The  only  question  herein  is  as  to  whether  under  the  circumstances  of 
this  ease  the  claimant  can  be  compensated  for  his  injuries  under  the  New 
York  Compensation  Law.  He  is  himself  a  resident  of  Rhode  Island.  The 
employer  is  a  New  Jersey  corporation  doing  business  in  the  city  of  New 
York.  Claimant  was  employed  to  work  for  the  said  company  in  the 
State  of  New  York  but  after  taking  the  position  he  was  sent  to  New 
Jersey  and  for  a  while  worked  in  Panama.  When  last  working  for  the 
employer  in  New  York  city  he  was  directed  to  go  to  Houston,  Tex.  Ho 
went  there  and  in  the  course  of  his  employment  at  that  place  receiTed 
the  injuries  upon  which  this  claim  is  based.  The  claimant  insists  that 
this  case  is  governed  by  the  decision  of  the  Court  of  Appeals  in  Post  ▼. 
Burger,  216  N.  Y.  644.  The  distinction  between  that  case,  however,  and 
the  one  now  under  consideration  is  specifically  pointed  out.  Held,  that 
an  award  should  be  denied  in  this  instance.  Award  denied  on  the  ground 
that  our  statute  does  not  eover  the  case. 
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The  claimant  is  a  resident  of  Rhode  Island.  The  employer  is 
a  corporation  organized  under  the  laws  of  New  Jersey  but  having 
a  place  of  business  in  the  city  of  New  York.  The  claimant  was 
engaged  to  work  for  the  employer  in  the  State  of  New  York  and 
worked  here  for  a  time;  for  a  portion  of  the  time  he  worked  in 
New  Jersey;  for  a  considerable  portion  of  time  he  worked  at 
Panama.  When  last  working  for  the  employer  in  New  York 
city  he  was  directed  to  go  to  Houston,  Tex.  He  complied  with 
the  request  and  was  injured  in  the  course  of  his  employment  at 
that  place. 

The  question  to  be  determined  is,  whether  his  injury  is  comr 
pensatible  under  the  New  York  Compensation  Law. 

Crim  &  Wemple,  for  claimant. 

James  A.  Richardson,  for  State  Fund. 

Lyon,  Commissioner. —  It  is  insisted  by  the  representative  of 
the  claimant  that  this  matter  is  to  be  governed  by  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Post  v.  Burger,  216  N.  Y. 
644.  In  the  Post  case,  a  resident  of  New  York  was  hired  in  New 
York  to  perform  services  in  New  Jersey  where  he  was  injured. 
The  Court  of  Appeals  held  that  under  those  circumstances  com- 
pensation was  payable  under  the  New  York  law,  on  the  general 
theory  that  the  contract  of  employment  carried  with  it  the  New 
York  statute.  The  question  here,  however,  is  whether  a  resident 
of  another  State,  who  happens  to  be  employed  in  the  State  of  New 
York  to  work  in  a  third  State,  is  to  have  his  case  governed  by  the 
decision  in  the  Post  case.  It  is  true  that  the  opinion  in  the  Post 
case,  if  taken  broadly,  might  be  held  to  govern  every  case  of  an 
injured  workman  whose  contract  of  hire  was  made  in  New  York 
State  without  regard  either  to  his  place  of  residence  or  to  the  place 
where  the  injury  occurred,  but  it  is  quite  evident  that  no  suchl 
broad  interpretation  of  our  statute  was  necessary  to  the  decision* 
of  the  Post  case.  That  case  was  one  relating  to  a  resident  of 
New  York  hired  in  New  York  and  the  fact  that  the  opinion  was 
not  in  every  particular  limited  to  those  precise  features^  does  not 
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necessarily  warrant  us  in  applying  the  broadest  terms  used  in  the 
Post  case  to  the  situation  which  is  found  here.  I  think,  therefore, 
we  are  bound  to  look  further  than  the  exact  wording  of  the  Post 
decision  in  order  to  determine  the  legal  question  involved. 

The  Court  of  Appeals  in  the  Post  case  gave  as  one  reason  for 
holding  that  the  New  York  statute  had  extra-territorial  force,  tlie 
fact  that  the  underlying  purpose  of  our  Compensation  Law  is 
to  provide  that  injured  workmen  and  their  dependents  shall  not 
become  objects  of  public  charity;  in  other  words,  became  a  charge 
upon  the  community.  One  of  the  general  theories  also  underlying 
the  whole  scheme  of  workmen's  compensation  is  that  it  is  an 
exercise  of  the  police  power  of  the  State  based  upon  the  same 
necessity  of  preventing  injured  workmen  and  their  dependents 
becoming  public  charges.  It  was  said  in  the  Post  case  that  an 
injured  workman  who  resides  in  New  York,  but  who  is  hurt 
outside  of  the  State,  is  just  as  apt  to  become  a  public  charge  as 
though  he  were  hurt  in  the  State  of  New  York,  and  seizing  upon 
the  fact  in  that  case  that  the  injured  workman  resided  in  New 
York  State  and  was  working  when  injured  under  a  contract  made 
in  New  York  State,  the  court  held  that  the  contract  in  that 
particular  case  carried  with  it  the  New  York  Compensation  Law, 
in  order  to  effectuate  the  manifest  purpose  of  the  law  itself. 

It  will  be  noticed  that  if  the  claimant  here  or  his  family  should, 
by  reason  of  his  accident,  become  a  public  charge,  it  would  not 
be  upon  the  people  of  the  State  of  New  York,  but  of  Rhode  Island 
where  he  resides.  That  reason  for  the  extension  of  the  jurisdic- 
tion of  the  New  York  Compensation  Law  extra-terri tori  ally,  there- 
fore, disappears  in  this  case.  With  the  disappearance  of  this  rea- 
son it  is  difficult  to  see  what  basis  can  be  found  for  extending  our 
jurisdiction  to  cover  an  accident  happening  in  Texas.  I  am  not 
able  to  see  what  possible  right  the  Legislature  of  New  York  can 
have  to  regulate  the  relations  between  a  resident  of  Ehode  Island 
and  a  corporation  of  New  Jersey  which  would  govern  an  injury  to 
the  employee  happening  in  Texas.  The  reasons  for  the  court's 
decision  in  the  Post  case  clearly  do  not  govern.     The  New  York 

statute  is  based  on  a  scheme  of  compulsory  insurance.     Clearly, 
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New  York  State  cannot  compel  employers  either  in  New  Jersey 
or  in  Rhode  Island,  or  in  Texas,  to  cover  their  employees  every- 
where with  compensation  insurance.  One  of  the  fundamental 
principles  of  our  Compensation  Law  is  that  insurance  made  com- 
pulsory upon  the  employer  is  balanced  by  a  release  of  the  employer 
from  common-law  liability.  It  is  well  settled  that  in  actions  of 
tort  the  law  of  the  place  where  the  tort  is  committed  must  govern. 
The  consequence  is  that  if  the  claimant's  injury  arose  from  the 
negligence  of  his  employer,  he  has  undoubtedly,  at  common  law  or 
perhaps  by  statute,  a  right  of  action  under  the  laws  of  Texas,  and 
this  right  of  action  cannot  be  taken  away  by  the  New  York  Work- 
men's Compensation  Law. 

It  is  quite  evident,  therefore,  that  the  feature  of  our  law  which 
is  compensatory  to  the  employer  for  compulsory  insurance  is  not 
present  in  this  case.  I  think  it  altogether  probable  that  the  claim- 
ant, if  he  were  injured  in  Texas  by  the  negligence  of  his  employer, 
could,  notwithstanding  the  New  York  Compensation  Law,  main- 
tain an  action  even  in  the  State  of  New  York  for  damages  under 
the  Texas  law,  the  States  affording  these  remedies  to  the  citizens 
of  each  other  under  the  general  doctrine  of  comity.  I  do  not  think 
that  a  resident  of  Rhode  Island  suing  a  New  Jersey  corporation 
for  a  negligent  injury  in  Texas  would  be  barred  by  our  statute 
from  recovery  in  our  courts  of  law. 

The  question  may  arise  whether  the  claimant  in  the  Post  case, 
if  he  had  elected  to  sue  at  common  law  in  New  Jersey  where  his 
accident  happened,  would  have  been  barred  by  the  provisions  of 
the  New  York  Compensation  Law.  I  am  inclined  to  think  he 
would.  A  resident  of  New  York  seeking  the  aid  of  a  New  Jersey 
court,  carrying  with  him,  as  our  Court  of  Appeals  holds  he  does, 
the  law  of  his  home  State,  might  very  well  be  held  to  be  debarred 
from  pursuing  a  remedy  which  the  statute  of  his  own  State  had 
taken  away  from  him. 

In  the  case  of  Deeny  v.  Wright  &  Cobb  Lighterage,  36  N.  J. 
Law,  121,  the  petitioner,  a  resident  of  Newark,  N.  J.,  was 
employed  in  New  Jersey  by  a  New  Jersey  corporation  and  was 
injured  in  New  York.  The  New  Jersey  court  in  sustaining  his 
claim  for  compensation  under  the  New  Jersey  law  said:  **  The 
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objects  of  our  act  are  to  protect  the  citizens  and  inhabitants  of 
New  Jersey." 

In  denying  an  award  in  the  present  instance,  the  Commission 
will  be  following  its  own  ruling  in  the  case  of  Lloyd  v.  Powers 
Specialty  Company,  Bulletin,  Vol.  1,  6,  p.  9 ;  7  St  Kept.  Eep.  409. 
It  has  been  thought,  however,  best  to  re-examine  the  question  in 
order  to  point  out  the  distinction  which  I  think  must  be  made 
between  the  present  case  and  the  Post  casa  I  advise  that  an 
award  be  denied,  on  the  ground  that  our  statute  does  not  cover  the 
casa 

On  the  28th  day  of  September,  1917,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  with  the  foregoing 
opinion,  the  chairman  concurring  in  the  result. 


In  the  Matter  of  the  Claim  of  Marie  E.  McCrackew,  Mother,  for 
Compensation  under  the  Workmen^s  Compensation  Law,  for  the 
Death  of  William  McCracken,  against  Eastern  Gravel  Cor- 
poration, Employer ;  London  Guarantee  and  Accident  Com- 
pany, Ltd.,  Insurance  Carrier 

Case  No.  58752 

(Decided  October  11,  1917) 

Injnries  snstained  by  William  McCracken^  resulting  in  his  death,  while 
employed  on  a  dredge  operated  by  the  Eastern  Gravel  Corporation  near 
Port  Jeffenon,  L.  I. 

On  February  2,  1015,  William  McCracken,  the  decedmt,  was  employed 
near  Port  Jefferson,  L.  I.,  by  the  Eastern  Gravel  Corporation,  which  was 
engaged  in  operating  a  dredge  in  Long  Island  Sound  for  the  purpose  of 
taking  gravel  from  the  bottom  of  the  sound  and  placing  it  upon  scows 
for  transportation  by  water  for  commercial  purposes.  During  a  storm 
the  dredge  became  unmanageable  and  capsized  and  decedent  was  drowned. 
The  claim  was  filed  with  the  Commission  in  1915  but  was  not  progressed. 
The  insurance  carrier,  however,  had  been  paying  compensation  and  so 
continued  until  after  the  Jensen  and  Walker  cases  had  been  decided  by 
the  United  States  Supreme  Court.     The  matter  now  comes  on  at  the 
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instance  of  the  insurance  carrier  to  have  the  Commission  rule  that  the 
company  was  right  in  ceasing  to  make  such  payments.  Held,  that  an 
award  should  be  made  herein  by  bringing  the  compensation  up  to  date 
and  continuing  the  case.    An  award  was  made  as  above  provided. 

Claim  is  made  by  the  mother  of  William  McCracken  for  death 
benefits  growing  out  of  his  death  on  February  2,  1915.  No  quesr 
tion  is  raised  but  that  the  claimant  is  a  dependent  within  the  mean- 
ing of  the  Compensation  Law.  The  employer  was  engaged  in 
operating  a  dredge  in  the  sound  near  Port  JeflFerson,  L.  I.,  for  the 
purpose  of  taking  gravel  from  the  bottom  of  the  sound  and  placing 
it  upon  scows  to  be  transported  by  water  for  commercial  purposes. 
Notice  of  injury  says  that,  "  During  stress  of  weather  dredge 
became  unmanagable  and  capsized."  Mr.  McCracken  was  drowned. 
Claim  for  compensation  was  filed  with  the  Commission  on  Feb- 
ruary 8,  1915.  The  papers  show  that  the  matter  came  on  for  a 
hearing  on  two  or  three  occasions,  but  nothing  seems  to  have  been 
done.  The  insurance  carrier,  however,  b^an  paying  compensation 
and  apparently  continued  to  pay  the  same  until  after  the  decision 
in  the  Jensen  and  Walker  cases  by  the  United  States  Supreme 
Court  on  May  21,  1917.  The  matter  now  comes  on,  on  the  appli- 
cation of  the  insurance  carrier,  for  the  purpose  of  having  the 
Commission  rule  that  compensation  has  rightfully  ceased  pur- 
suant to  the  decision  in  Matter  of  Jensen* 

Nelson  Keach,  for  claimant. 

B.  A.  H.  Smith,  for  insurance  carrier. 

Lyon,  Commissioner. —  It  is  strenuously  insisted  on  behalf  of 
the  claimant  that  the  operation  of  this  dredge  under  the  circum- 
stances was  not  covered  by  admiralty  rules.  The  dredge  was  not 
being  used  in  navigation,  nor  for  the  purpose  of  deepening  the 
harbor  for  navigation  purposes.  The  record  shows  that  the  sole 
purpose  of  the  use  of  the  dredge  was  to  secure  gravel  for  commer- 
cial purposes,  the  gravel  apparently  when  taken  out  by  the  dredge 
being  placed  upon  scows  to  be  transported.  I  am  not  altogether 
certain  that  under  the  doctrine  laid  down  in  Hydraulic  Steam 
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Dredge  No.  1,  80  Fed.  Eepr.  545,  it  might  not  be  held  that  the 
operation  of  this  dredge  for  the  purpose  of  securing  gravel  to  be 
used  in  commerce  is  outside  the  jurisdiction  of  admiralty.  Counsel 
to  the  Commission,  however,  has  been  over  that  feature  of  the  case 
with  a  good  deal  of  care  and  is  of  the  opinion  that  the  case  falls 
within  the  admiralty  jurisdiction. 

There  arises,  however,  another  question,  turning  on  the  contract 
of  insurance,  which  the  Commission  has  not  up  to  this  time  given 
very  serious  consideration.  Although  the  general  doctrine  herein 
expressed  underlay  the  decision  in  the  Moran,  Champion  and 
Shanley  cases,  recently  decided  by  the  Commission,  it  was  not 
stressed  and  the  Commission's  jurisdiction  was  there  sustained  on 
the  general  theory,  in  the  two  former  cases,  of  estoppel,  and  in  the 
latter  case,  of  agreement  to  pay  compensation.  Neither  of  these 
two  theories  is  strictly  applicable  to  the  present  case,  because  there 
has  been  no  award  made  by  the  Commission  so  as  to  bring  the 
doctrine  of  estoppel  into  play  with  the  same  force  as  in  the  Moran 
and  Champion  cases ;  nor  is  there  any  agreement  made  under  the 
Compensation  Law  as  in  the  Shanley  case.  I  am  disposed  to  think, 
however,  that  an  award  in  this  case  should  be  made  under  the  con- 
tract of  insurance,  following  the  intent  of  the  statute,  even  though 
the  case  is  an  admiralty  one.  It  will  be  noticed  that  there  was  no 
insurance  question  involved  in  the  Jensen^  the  Walker  or  the 
Winfield  cases,  decided  by  the  United  States  Supreme  Court, 
the  employer  in  each  of  those  cases  being  a  self-insurer.  Our 
courts  have  held  that  the  State  fund  is  the  primary  source  of  com- 
pensation insurance  and  that  other  insurance  is  merely  a  permitted 
substitute.  Section  90  of  the  Compensation  Law  brings  the  State 
fund  into  existence  and  is  in  part  as  follows :  "  There  is  hereby 
created  a  fund  to  be  known  as  '  the  state  insurance  fund '  for  the 
purpose  of  insuring  employers  against  liability  under  this  chapter 
and  of  assuring  to  the  persons  entitled  thereto  the  compensation 
provided  by  this  chapter." 

It  thus  appears  that  the  State  fund  was  brought  into  existence 
both  to  indemnify  the  employer  and  to  secure  compensation  to  the 
employee.    We  may,  I  think,  assume  that  all  other  permitted  insur- 
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ance  carries  with  it  the  same  underlying  idea,  since  the  permitted 
substitute  can  hardly  be  more  favorable  to  the  insurance  carrier 
than  the  original  which  it  displaces. 

Turning  now  to  the  policy  of  insurance  issued  by  the  insurance 
carrier  in  this  case,  we  find  that,  in  pursuance  of  subdivision  1  of 
section  54  of  the  Compensation  Law,  the  policy  contains  the  follow- 
ing provision: 

"  Employee's  Recousse  to  CSompany 

"  Condition  B.  The  Industrial  Commission  of  the  State  of 
'New  York  shall  have  the  right  to  enforce  in  the  name  of  the  people 
of  the  state,  for  the  benefit  of  the  persons  entitled  to  the  compensa- 
tion herein  insured,  either  by  filing  a  separate  application  or  by 
making  the  Company  a  party  to  the  original  application,  the 
liability  of  the  Company  in  whole  or  in  part  for  the  payment  of 
compensation;  provided,  however,  that  payment  in  whole  or  in 
part  of  such  compensation  either  by  the  Employer  or  the  Company 
shall,  to  the  extent  thereof,  be  a  bar  to  the  recovery  against  the 
other  of  the  amount  so  paid." 

This  provision  apparently  carries  out  this  underlying  purpose  of 
the  Compensation  Law  to  assure  payment  of  compensation  by  the 
insurance  carrier  to  the  injured  employee,  as  well  as  to  insure  the 
employer  against  loss  for  industrial  accidents.  The  policy  of 
insurance  in  the  present  case  was  written,  and  the  accident  which 
lies  at  the  base  of  this  application  occurred,  more  than  two  years 
before  the  decision  of  the  United  States  Supreme  Court  in  the 
Jensen  case,  during  all  of  which  time  the  New  York  Workmen's 
Compensation  Law  was  held  by  the  highest  courts  in  the  State  of 
New  York  to  cover  employees  engaged  on  vessels  in  the  navigable 
waters  of  the  United  States. 

In  the  case  of  the  New  Amsterdam  Casualty  Company  v. 
Olcott,  165  App.  Div.  603,  suit  was  brought  by  a  casualty  company 
to  recover  the  balance  of  premium  upon  a  policy  of  compensation 
insurance  issued  under  the  prior  statute  in  New  York  which  was 
declared  unconstitutional  in  the  case  of  Ives  v.  South  Buffalo  Rail- 
road Company,  201  N.  Y.  271.  A  portion  of  the  premium  had 
been  paid  and  suit  for  the  balance  was  brought  after  the  decision 
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of  the  Ives  caaa  The  Appellate  Division  ordered  judgment  for 
the  plaintiff,  on  the  ground  that,  notwithstanding  the  unconstitu- 
tionality of  the  law,  there  had  been  coverage  during  the  time  when 
the  Compensation  Law  had  been  declared  by  the  courts  to  be  the 
law  of  the  State.  The  court  there  eaid :  "  I  think  the  defendant 
has  misapprehended  the  meaning  of  the  term  ^  risk '  upon  which 
the  question  at  issue  depends.  If  property  insured  against  fire 
turns  out  to  have  been  destroyed  before  or  to  have  had  no  exist- 
ence at  the  time  the  policy  was  written,  clearly  no  risk  ever 
attached,  and  the  insurer  could  not  claim  to  have  given  any  con- 
sideration for  the  premium  reserved.  But  here  the  risk  insured 
against  attached  at  the  time  the  policy  was  issued  and  continued 
until  the  policy  expired,  because  during  all  of  that  period  the 
defendant  rested  under  the  possibility  of  being  cast  in  damages  in 
the  event  that  accidents  such  as  those  insured  against  had  hap- 
pened. The  fact  that  thereafter  the  act  was  held  to  be  void  did 
not  destroy  the  risk  —  qua  risk  —  which  existed  while  the  act  was 
in  force." 

I  think  this  may  be  held  to  be  the  law  in  this  case  for  our  pur- 
poses. It  may  be  said  that  this  quotation  from  the  New  Amster- 
dam case  is  obiter  dictum  because  the  court  went  on  to  say :  "  It 
would  seem,  however,  as  if  all  doubt  was  removed  by  the  agreement 
of  the  parties  themselves,  for  the  rider  provided  '  The  actual 
wages  and  earned  premium  shall  be  determined  in  the  manner  set 
forth  in  the  Policy  to  which  this  indorsement  is  attached,  and  it  is 
agreed  that  such  earned  premium  shall  be  retained  by  the  Com- 
pany, regardless  of  the  construction  which  may  be  given  by  the 
courts  to  the  law  referred  to  herein,'  being  the  act  in  question." 
But  there  is  in  the  standard  form  policy  here  used  something 
which  is  very  like  the  agreement  to  which  the  learned  judge  there 
refers.    It  is  as  follows : 

"  Unconstitutionality  oe  Invalidity  of  Law  Requires  Read- 
justment OF  Premium  Rates. 

"  Condition  F.  If  the  New  York  Workmen's  Compensation 
Law  shall  be  declared  invalid  or  unconstitutional,  in  whole  or  in 
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part,  by  the  judgment  of  the  court  of  last  resort,  the  premium 
rates  provided  by  this  policy  or  any  endorsement  hereon,  shall 
apply  until  the  date  of  such  judgment,  and  the  Company  shall 
immediately  readjust  the  premium  rates  provided  by  this  policy 
subject  to  the  approval  of  the  Superintendent  of  Insurance  so  as 
to  equitably  reflect  the  changed  conditions." 

This,  it  seems  to  me,  is  tantamount  to  an  agreement  between 
parties  that  premiums  shall  be  paid  on  the  one  hand  and  ecmi- 
pensation  losses  paid  on  the  other,  up  to  the  time  when  the  Work- 
men's Compensation  Law  shall  have  been  held  unconstitutional 
in  whole  or  in  part,  notwithstanding  the  invalidity  of  the  law. 
just  as  in  the  case  referred  to  in  165  Appellate  Division.     I 
think  the  parties  to  this  contract  of  insurance  definitely  agree 
that  it  should  be  treated  as  valid  for  all  purposes  and  covering 
all  employees  of  the  assured  up  to  the  time,  if  ever,  when  it  should 
be  declared  invalid  in  whole  or  in  part,  and  that,  from  and  after 
that  date,  such  adjustment  should  be  made  as  would  exclude 
employees  not  covered  by  the  act  as  construed  by  the  courts. 
There  can  be  little  doubt  that  the  insurance  carrier  here  agreed 
to  hold  the  insured  harmless  from  all  claims  up  to  the  time  when 
the  law  was  finally  adjudicated.    On  the  theory  already  referred 
to  and  under  the  provisions  of  subdivision  1  of  section  54  of  the 
Compensation  Law  embodied  in  the  policy,  I  think  the  Commis- 
sion may,  and  should,  give  the  injured  workman  a  protection 
under  the  policy  similar  to  that  given  the  employer.    The  matter 
thus  turns  upon  the  construction  of  the  insurance  contract  rather 
than  constitutional  law.     If  the  policy  is  held   to  cover  both 
employer  and  employee  up  to  the  time  when  the  Supreme  Court  of 
the  United  States  held  that  maritime  operations  were  not  covered 
by  the  New  York  law,  and  is  then  canceled  pro  rata  as  of  that 
date,  it  certainly  gives  to  each  party  exactly  what  was  contem- 
plated when  the  contract  was  made,  namely, —  to  the  insurance 
company  its  full  premium  of  insurance  for  the  period  covered,  and 
to  the  insured  his  complete  coverage  under  the  act.     It  is  to  be 
noted  also  that  the  claimant  when  she  made  her  claim  for  compen- 
sation, which  has  been  accepted  and  acted  upon  by  the  insurance 
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carrier,  executed  the  following  assignment  of  every  cause  of  action 
which  she  had  for  the  death  of  her  son :  "  I  hereby  agree  to  accept 
the  compensation  awarded  by  the  State  Workmen's  Compensation 
Commission  in  lieu  of  any  other  right  or  cause  of  action  which 
I  may  have  against  any  person,  firm,  or  corporation,  in  conse- 
quence of  such  accident;  and,  in  consideration,  if  any,  when 
awarded,  I  hereby  assign  and  set  over  unto  the  State  Workmen's 
Compensation  Commission,  for  the  benefit  of  the  State  Insurance 
Fund,  if  compensation  be  payable  therefrom  and  otherwise  to  the 
person  or  association  or  corporation  liable  for  the  payment  of 
such  compensation,  all  my  right,  title,  and  interest,  if  any,  in 
such  cause  of  action  for  such  injury,  loss  or  damage  against  any 
person,  firm  or  corporation." 

Not  only  therefore  have  both  parties  to  the  insurance  contract 
placed  themselves  in  a  position  where  they  have  agreed  to  treat  it 
as  giving  complete  coverage  to  all  employees  up  to  May  21,  1917, 
but  the  claimant  has  transferred,  in  consideration  of  receiving 
compensation,  her  entire  cause  of  action  to  the  insurance  carrier 
for  the  purpose  of  allowing  it  to  recoup  itself  from  any  third 
party  who  may  be  liable,  and  this  being  accepted  by  the  insurance 
carrier,  is  an  added  reason  for  holding  that  the  intent  of  the 
parties,  as  well  as  the  purpose  of  the  statute,  as  outlined  above, 
should  be  carried  out,  and  I  advise  that  an  award  be  made  bring- 
ing the  compensation  up-to-date  and  continuing  the  case. 

Such  a  decision  may  necessitate  a  reconsideration  of  some  cases 
decided  immediately  after  the  Supreme  Court  decision  and  before 
the  situation  had  been  carefully  analyzed,  but  that  should  not 
deter  us  from  now  correcting  the  error  if  one  has  been  made. 

On  the  11th  day  of  October,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  forgoing  opinion. 
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In  the  Matter  of  the  Claim  of  Mabia  Gbubesioh  and  Minoi 
Child,  for  Compensation  under  the  Workmen's  Compensa- 
tion Law,  for  the  Death  of  Max  Gkubesich,  against  Valley 
Mills  Company,  Employer;  Fidelity  and  Casualty  Com- 
PATYY,  Insurance  Carrier 

Death  Case  No.  8036 

(Decided  October  18,  1917) 


Injuries  sastained  by  Max  Grubesich,  reralting  in  his  death,  while  employed 
by  the  Valley  MUls  Company. 

On  February  19,  1917,  Max  Grubesich,  the  deceased,  while  engaged  in 
a  hazardous  occupation  in  the  employ  of  the  Valley  Mills  Company,  sus- 
tained injuries  resulting  in  his  death.  The  deceased  was  a  citizen  of 
Austria-Hungary  and  had  been  in  this  country  for  seyeral  years  but  left 
whatever  family  he  had  in  his  native  land.  In  this  case  the  only  ques- 
tion involved  is  as  to  whether  there  is  proper  proof  of  dependency.  The 
claimant  is  represented  by  attorneys  who  appear  in  behalf  of  the  Consul 
General  of  Sweden,  that  nation  having  taken  over  from  Austria-Hungary 
the  care  of  the  interests  of  its  nationals  on  the  severance  of  diplomatic 
relations  between  the  United  States  and  Austria-Hungary.  The  claim 
is  made  that  the  Commission  should  make  an  award  to  the  wife  and 
child  of  the  deceased,  through  the  aid  of  the  Swedish  Consulate.  To  do 
this,  however,  it  would  first  be  necessary  to  find  that  there  is  sufficient 
evidence  to  sustain  an  award.  Held^  that  the  testimony  and  eyidence 
presented  are  by  no  means  sufficient  to  prove  that  the  claimant  was  the 
wife  of  the  deceased,  and  that,  while  it  is  probaJble  that  the  claimant  was 
the  wife  of  the  deceased  and  the  child  called  Marko  was  the  son, 
under  all  the  circumstances  the  matter  should  be  held  in  abeyance 
until  such  time  as  the  war  conditions  make  it  possible  to  get  proof  of 
the  marriage,  birth  of  issue  and  of  continued  survivorship  of  wife  and 
child.    Ordered  that  the  case  b*)  held  in  abeyance. 

Claim  is  made  on  behalf  of  Maria  Grubesich  and  her  minor 
child  for  death  benefits  growing  out  of  the  death  of  Max 
Grubesich  on  the  19th  day  of  February,  1917.  There  is  no 
question  but  that  the  deceased  was  engaged  in  a  hazardous  occu- 
pation at  the  time  of  his  injury.  The  only  question  in  the  case  is 
whether  there  is  proper  proof  of  dependency. 
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Kramer  &  Leavitt,  for  claimant. 

F.  McKeever,  for  insurance  company. 

Lyon,  Commissioner. —  The  deceased  was  a  citizen  of  Austria- 
Hungary  and  had  been  in  this  country  for  several  years,  but  left 
whatever  family  he  had  in  his  native  land.  The  claim  for  com- 
pensation is  signed  on  behalf  of  the  claimant  by  Stipe  Grubesich, 
who  is  the  uncle  of  the  deceased.  The  claimant  is  represented 
by  attomeye  who  appear  on  behalf  of  the  Consul  General  of 
Sweden,  that  nation  having  taken  over  from  Austria-Hungary 
the  care  of  the  interests  of  its  nationals  upon  the  severing  of 
diplomatic  relations  between  the  United  States  and  Austria- 
Hungary.  It  is  the  claim  of  the  attorneys  representing  the  Swedish 
Consulate  that  the  Commission  may  and  ought  to  make  an  award 
to  the  wife  and  child  of  the  deceased  which  cannot  be  gotten 
directly  to  Austria-Hungary,  owing  to  the  severance  of  diplomatic 
relations,  but  which,  through  the  aid  of  the  Swedish  Consulate, 
can  be  deposited  here  and  in  some  way  drawn  against  or  made 
use  of  in  Austria-Hungary,  by  diplomatic  corresponden<ce. 

This  is  probably  so  if  we  can  find  there  is  sufficient  evidence 
to  sustain  an  award.  There  is  in  the  folder  no  direct  evidence 
that  the  deceased  was  ever  married  or  left  any  children  him  sur- 
viving. There  is  an  affidavit  from  William  Watts,  who  states  that 
he  has  been  appointed  administrator  of  the  property  of  the 
deceased  and  "  that  said  deceased  left  him  surviving  a  widow  and 
minor  child  in  Austria,  as  his  only  heirs  and  next  of  kin,"  but 
this  is  manifestly  only  a  statement  from  hearsay  and  states  no 
sources  of  the  deponenf s  information.  On  May  eleventh,  the 
Commission  directed  that  an  official  letter  be  sent  from  the  Com- 
mission to  the  alleged  widow  in  Austria-Hungary,  advising  her 
to  submit  proof  of  marriage  and  birth  of  her  child,  and  such  a 
letter  was  sent  imder  date  of  May  fifteenth,  but  was  returned  to 
the  Commission  by  the  Post  Office  Department  with  the  indorse- 
ment, "Mail  service  suspended  to  country  addressed."  There  are 
in  the  folder  extracts  from  two  letters  supposed  to  have  been 
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written  by  the  alleged  wife,  which  appear  by  the  post  mark  on  the 
envelope  to  have  been  written  in  the  year  1913  or  1914.  Both 
of  the  letters  speak  of  little  "  Marko "  and  one  of  them  closes 
with  the  statement  "  Until  death  your  wife,  Maria  Grubesic" 

While  it  is  altogether  probable  that  this  woman  was  the  wife 
of  the  decedent  and  the  child  called  Marko  was  his  son,  it  seems 
to  me  that  there  is  not  sufficient  proof  on  this  score,  and  even  if 
there  were,  it  does  not  seem  to  me  that  under  the  circumstances, 
the  presumptions  of  continued  existence,  which  the  attorneys  for 
the  Swedish  Consulate  insist  upon,  can  be  indulged  in  in  a  case 
where  the  three  years  intervening  between  the  letters  and  the 
present  date  are  occupied  in  a  desperate  war  such  as  has  been 
going  on  if  not  in  Austria-Hungary,  itself,  at  least  between  that 
country  and  the  allies  in  Europe,  especially  when  there  is  another 
way  of  handling  the  matter  which  will  do  absolute  justice,  although 
it  may  be  delayed.  It  must  be  remembered  that  even  if  it  were 
possible,  under  ordinary  circumstances,  to  regain  the  money  when 
paid,  the  statute  provides  that  no  payment  of  an  award  can  be 
recovered,  even  if  it  were  otherwise  possible. 

It  seems  to  me  that  the  only  proper  way  to  handle  this  case  is 
to  hold  the  whole  matter  in  abeyance  until  such  time  as  the  war 
conditions  make  it  possible  to  get  proof  of  the  marriage,  birth  of 
issue  and  of  continued  survivorship  of  the  wife  and  child,  and  I 
so  advisa 

On  October  18,  1917,  the  Commission  passed  upon  the  fore- 
going matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  Claim  of  August  Blattner,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Pa  Peg  Com- 
PA!NY,  Employer;  Utica  Mutual  Compensation  Insubanob 
Company,  Insurance  Carrier 

Case  No.  15283 

(Decided  October  18,  1017) 

Injuries  sustained  by  August  Blattner  while  employed  liy  the  Pa  Pro  Com- 
pany as  a  planer  in  the  Fulton  Machine  and  Vise  Compansr's  plant, 
resulting  in  the  amputation  of  a  portion  of  claimant's  left  hand. 

On  December  9,  1915,  while  in  the  employ  of  the  Pa  Pro  Company, 
claimant  met  with  an  accident  whereby  the  greater  portion  of  his  left 
hand  was  amputated.  A  hearing  having  been  had  an  award  was  made, 
the  insurance  carrier  putting  upon  the  record,  however,  a  statement  that 
it  consented  to  an  award  with  the  understanding  that  if  at  any  time  sub- 
sequent a  ruling  is  handed  down  by  the  courts  which  shows  what  the 
loss  of  four  fingers  without  the  loss  of  the  thumb  should  be,  and  should 
this  court's  decision  be  adverse  to  the  ruling  of  the  Commission  the 
right  to  reopen  the  case  and  recover  whatever  compensation  has  been 
paid  is  reserved.  The  insurance  carrier  thereafter  continued  to  pay 
compensation  but  after  several  decisions  by  the  Court  of  Appeals  moved 
to  have  the  case  reopened  and  the  award  modified.  Such  rehearing 
having  been  h«ui  the  Commission  held  that  claimant  had  permanently 
lost  the  use  of  his  left  hand  and  that  the  award  should  be  affirmed  on  the 
merits.    Award  affirmed. 

The  claimant  while  in  the  employ  of  the  Pa  Pro  Company  on 
December  9,  1915,  met  with  an  accident  by  which  the  greater 
portion  of  his  left  hand  was  amputated.  The  case  came  on  for  a 
hearing  shortly  after  his  accident  and  without  the  taking  of  testi- 
mony an  award  was  made  for  the  loss  of  use  of  the  hand,  in 
accordance  with  the  rulings  of  the  Commission  in  other  cases.  The 
insurance  carrier  made  no  objection  to  the  award  but  did  have 
put  upon  the  record  the  following  reservation :  "  I  consent  to  an 
award  with  the  understanding  that  if  at  any  time  subsequent  to 
date  a  ruling  is  handed  down  by  the  courts  which  shows  what  the 
loss  of  four  fingers  without  the  loss  of  the  thumb  should  be,  and 
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should  this  court's  decision  be  adverse  to  the  ruling  of  the  Com- 
mission we  desire  the  right  to  reopen  the  case  and  recover  what- 
ever compensation  is  paid." 

Payments  of  compensation  were  thereafter  commenced  and  have 
continued  down  to  date,  but  the  insurance  carrier  after  the  decision 
in  the  cases  of  Grammici  and  Kanzar  by  the  Court  of  Appeals  in 
219  New  York,  and  the  subsequent  decision  of  the  Appellate  Divi- 
sion in  the  case  of  Adams  v.  Boorum  &  Pease  Company,  moved 
to  have  the  case  reopened  and  the  award  modified.  An  X-ray 
of  the  hand  was  presented  and  physicians  appeared  to  give  their 
opinion  as  to  the  use  which  could  be  made  by  the  claimant  of  his 
hand.  The  deputy  who  heard  the  matter,  on  the  application  for 
reopening,  denied  the  application  partly,  at  least,  on  the  ground 
that  the  insurance  carrier  had  lost  its  right  by  not  having  appealed 
from  the  decision.  The  matter  thereupon  was  placed  upon  the 
Commission's  calendar  for  a  rehearing  and  the  injured  man  was 
present,  so  that  the  Commission  had  the  opportimity  of  investigat- 
ing the  condition  of  his  hand.  The  accident  happened  prior  to 
the  recent  amendment  of  the  law,  which  gives  the  Commission  the 
right,  where  there  is  the  loss  of  more  than  one  finger,  to  determine 
tiie  proportionate  loss  of  the  use  of  the  hand. 

George  S.  Reed,  for  claimant 

Hart,  Stevenson,  Walton  &  Senior,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  attorney  for  the  claimant  insists 
that  the  stipulation  inserted  in  the  record  when  the  award  for  loss 
of  the  hand  was  made  ought  not  to  be  given  any  effect,  because  it 
was  made  in  the  absence  of  the  claimant.  This  is  probably  true 
if  it  be  taken  strictly  as  a  stipulation,  but  it  does  show  on  its  face 
that  the  insurance  carrier  did  not  acquiesce  in  the  Commission's 
finding-,  but  was  willing  that  the  matter  should  stand  in  abeyance 
until  after  the  courts  had  made  some  decisions  which  would  further 
guide  the  Commission  in  such  cases.  I  do  not  think  the  Commis- 
sion should  now  take  the  position  that  it  will  not  give  a  further 


Blattner  V,  Pa  Pro  Company  671 

State  Industrial  Commission  [Vol.  14] 

hearing  in  the  matter.  The  position  which  the  carrier  took  when 
the  case  was  first  decided  certainly  makes  for  expedition  in  hand- 
ling cases,  and  does  not  put  upon  the  Commission  the  burden  of 
handling  useless  appeals  where  questions  which  arise  can  be  dis- 
posed of  by  rulings  in  other  pending  cases,  but  even  if  there  had 
been  no  such  saving  clause  inserted  in  the  record,  I  should  be 
disposed  to  grant  the  insurance  carrier's  application  to  reopen 
the  case  under  section  74  of  the  law.  While  these  very  close  legal 
questions  are  in  an  unsettled  condition,  I  am  of  the  opinion  that 
we  ought  to  be  very  lenient  in  reconsidering  cases  if  need  be, 
in  order  that  the  real  intent  of  the  law  may  be  carried  out.  This, 
perhaps,  will  not  be  so  necessary  after  the  puzzling  legal  questions 
have  been  definitely  decided  by  the  higher  courts. 

Turning  now  to  the  merits  of  the  case,  the  following  quotation 
from  the  insurance  carrier's  brief  is  perhaps  as  succinct  a  state- 
ment of  the  condition  of  the  claimant's  hand  as  is  necessary,  with 
one  slight  modification  to  be  noted  hereafter:  "While  using  a 
planer  or  jointer  machine  in  the  Fulton  Machine  and  Vise  Com- 
pany's plant,  in  making  the  pattern,  the  blades  or  knives  of  the 
machine  struck  a  hard  knot,  which  caused  the  piece  of  wood  to 
twist  around  quickly,  and  threw  claimant's  left  hand  into  an 
opening,  and  in  contact  with  the  revolving  knives,  injuring  his 
left  hand  in  such  a  manner  as  to  necessitate  the  amputation  of  the 
four  fingers  of  the  left  hand,  and  portions  of  the  metacarpal  bone 
of  that  hand  The  index  finger  was  amputated  substantially  at 
the  base  of  the  finger;  the  metacarpal  bone  of  the  middle  finger 
about  one-half  its  length ;  the  metacarpal  bone  of  the  ring  finger 
two-thirds  its  length ;  and  the  metacarpal  bone  of  the  little  finger 
close  to  its  base.  In  other  words,  the  palm  of  the  hand  was 
amputated  diagonally,  from  the  base  of  the  index  finger  to  dose 
to  tiie  base  of  the  metacarpal  bone  of  the  little  finger." 

The  amendment  which  I  should  make  to  this  statement  is  based 
upon  the  physical  examination  of  the  hand  when  the  claimant 
was  present,  the  diagram  drawn  by  the  physician  who  first  attended 
him  and  by  the  X-ray  picture.  I  think  it  is  not  quite  correct  to 
sav  that  the  index  finger  was  amputated  substantially  at  the  base 
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of  the  finger.     The  amputation  of  that  metacarpal  hone  is  con- 
siderahly  above  the  base  of  the  finger  and  toward  the  .wrist. 

Under  the  law  as  it  stood  at  the  time  of  this  accident  it  is  not 
possible  for  the  Commission  to  take  any  middle  course  between  the 
loss  of  the  use  of  the  entire  hand  and  116  weeks  for  the  loss  of 
the  four  fingers.    We  are  compelled  to  one  of  three  courses,  either 
to  pay  him  for  the  loss  of  four  fingers  and  close  the  case,  or  to 
find  that  he  has  lost  the  use  of  his  hand  and  give  him  244  wedcs, 
or  to  pay  him  specifically  for  the  loss  of  Ae  four  fingers,  116 
weeks,  and  then  put  him  on  a  basis  of  reduced  earnings  from  and 
after  the  end  of  116  weeks,  to  run  perhaps  all  his  life.     It  is 
true  that  on  the  testimony,  as  it  now  stands,  the  claimant  is  not 
at  the  present  time  in  a  position  where  he  is  losing  wages.     He 
has  returned  to  his  work  at  the  same  wages  which  he  had  before 
he  was  hurt.     The  question,  therefore,  of  continuing  disability 
on  the  basis  of  reduced  earnings  does  not  at  present  arise,  but  we 
have  to  take  into  account  the  possibility  that  it  may  arise  at  any 
time  in  the  future.    If  for  any  reason  his  present  employer  should 
go  out  of  business  or  find  it  impossible  to  use  die  claimant  in  his 
present  position,  he  might  be  thrown  out  of  employment  where 
his  earning  capacity  would  be  inunediately  and  very  seriously 
reduced.    If  this  should  happen  and  no  definite  award  for  the  loss 
of  use  of  his  hand  can  be  made,  the  case  is  one  of  many  which 
would  run  on  for  many  years  and  make  an  almost  endless  source 
of  trouble  to  determine,  because  of  the  necessity  of  repeated  recon- 
siderations as  the  years  go  on.    It  is  probably  for  this  reason  that 
the  Legislature  provided  for  specific  award  for  amputation  of 
members. 

There  seems  to  have  been  a  theory  that  where  an  amputation 
takes  place,  there  is  a  conclusive  presumption  that  there  will  be  a 
certain  loss  of  earnings.  The  statute,  when  the  claimant  was 
injured,  also  made  provision  that  ^'  permanent  loss  of  the  use  of 
a  hand,  arm,  foot,  leg  or  eye  shall  be  considered  as  equivalent  to 
the  loss  of  such  hand,  arm,  foot,  leg  or  eye."  The  question  to 
be  determined,  therefore,  is,  whether  we  shall  now  find  that  the 
claimant  here  has  lost  the  permanent  use  of  his  hand,  or  whether 
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we  shall  limit  him  for  present  purposes  to  116  weeks  for  the 
amputation  of  his  fingers  and  leave  the  case  open  for  further  con- 
sideration. An  examination  of  the  claimant's  hand,  when  he  was 
before  the  Commission,  as  well  as  of  the  X-ray  picture  and  the 
diagram  made  by  the  attending  physician,  makes  it  very  plain 
to  my  mind  that  the  claimant  has  for  practical  purposes  nothing 
of  his  hand  left  except  the  thumb.  It  seems  to  me  that  more 
than  three-fourths  of  the  palm  of  the  hand  is  gone.  The  stub 
of  metacarpal  bone  for  the  index  finger  can  be  separated  a  trifle 
from  the  thumb  so  that  it  is  possible  to  put  a  lead  pencil  between 
the  thumb  and  this  bone,  but  it  is  manifestly  of  no  use  for  voca- 
tional purposes.  I  doubt  whether  any  court  reviewing  our  decision 
in  this  case,  if  it  were  possible  to  have  ocular  demonstration  of 
the  condition  of  the  claimant's  hand,  would  find  that  the  claimant 
had  not  lost  the  use  of  his  hand.  The  thumb  which  alone  is 
uninjured  is  practically  useless  unless  it  can  be  used  in  conjunc- 
tion with  a  finger  opposite.  When  it  cannot  be  placed  opposite 
a  finger,  it  is  rather  a  hindrance  than  otherwise  to  a  man  in 
industry.  A  hand  in  the  shape  in  which  the  claimant's  hand  is 
now  seems  to  me  about  as  useless  for  vocational  purposes  as  a 
half  pair  of  shears  would  be  for  cutting.  In  the  latter  case  there 
is,  to  be  sure,  a  considerable  portion  of  the  shears  left,  but  they 
won't  cut.  In  the  case  of  this  injured  man  there  is  a  considerable 
portion  of  the  hand  left,  but  it  cannot  be  used.  If  the  choice  were 
given  me  of  having  a  hand  such  as  the  claimant  has,  or  having  my 
hand  amputated  at  the  wrist,  I  would  not  hesitate  a  moment  to 
choose  the  latter.  In  my  opinion,  an  artificial  hand  properly 
applied  at  the  wrist,  would  be  more  valuable  in  industry  than 
this  mangled  member,  and  for  some  purposes,  such  as  trucking  and 
handling  freight,  a  hook  such  as  is  seen  in  frequent  use  in  case 
of  an  amputated  arm,  would  certainly  be  far  preferable  to  this 
fraction  of  a  hand.  This  is  the  impression  which  an  actual  exam- 
ination of  this  hand  has  made  upon  me,  in  the  absence  of  any 
guidance  from  the  courts. 

I  do  not  think  the  Adams,  Grammici  and  Kanzar  cases  are 

necessarily  to  be  our  guides  in  this  case,  for  in  none  of  them  was 
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there  any  injury  to  the  palm  of  the  hand.  They  were  simply  caaes 
of  the  amputation  of  fingers.  After  the  decision  of  the  Grammici 
and  Eanzar  cases  in  the  Court  of  Appeals,  the  Appellate  Division 
of  the  Third  Department  in  the  case  of  Cobb  v.  Library  Bureau, 
reported  in  176  App.  Div.  91,  made  a  decision  which,  it  seems  to 
me,  is  ample  support  for  the  position  taken  here.  In  that  case 
the  court  said :  ^^  The  Commission  finds  he  lost  all  the  fingers  of 
his  left  hand  except  the  thumb,  and  including  the  entire  meta- 
carpal bones  of  the  middle,  ring  and  little  finger,  and  the  major 
portion  of  the  metacarpal  bone  of  the  index  finger,  thereby  remov- 
ing the  entire  palm  from  the  hand,  by  reason  of  which  injury 
William  H.  Cobb  has  permanently  lost  the  use  of  the  left 
hand.    ♦    *    * 

^'  The  law  provides  that  the  permanent  loss  of  the  use  of  the 
hand  is  equivalent  to  the  loss  of  the  hand.  We  find  nothing  in 
Ghrammici  v.  Zinn  (219  N.  Y.  322)  or  in  Matter  of  Kanzar  v. 
Acorn  Manufacturing  Co.  (219  N.  Y.  326),  recently  decided  by 
the  Court  of  Appeals,  contrary  to  the  award. 

^^  In  the  Ghrammici  case  the  employer  and  insurance  carrier 
produced  evidence  tending  to  prove  that  neither  the  hand  nor  the 
use  of  it  was  lost.  The  Court  of  Appeals  concluded  there  was  no 
contradiction  to  this  testimony  and  that  therefore  tiie  finding 
that  the  claimant  had  lost  the  use  of  his  hand  was  unsupported  by 
evidence  and  was  error  of  law. 

"  In  the  Eanzar  case  no  evidence  was  produced  before  the  Com- 
mission; the  case  rested  upon  reports  and  the  court  determined 
that  there  was  nothing  in  the  reports  tending  to  show  that  the 
claimant  had  lost  the  use  of  the  hand" 

It  is  true  that  here  some  physicians  were  called  who  testified 
that  the  claimant  had  some  use  of  his  hand  but  I  do  not  think 
that  expert  testimony  from  physicians  in  a  case  of  this  kind  adds 
anything  to  the  knowledge  which  the  Commission  itself  has  from 
a  personal  examination  of  the  claimant's  hand,  coupled  with  the 
X-ray  pictures.  Personally,  if  any  number  of  physicians  were  to 
testify  that  this  man  has  a  left  hand  which  is  now  useful  in  any 
vocation,  I  would  not  give  any  credence  at  all  to  such  testimony. 
I  am  very  firmly  of  the  opinion,  based  upon  personal  examina* 
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tion  of  the  hand,  that  the  claimant  has  permanently  lost  the  use 
of  his  left  hand  and  I  think  that  the  award  should  be  a£Srmed  on 
the  merits. 

On  October  18,  1917,  the  Commission  passed  on  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Hanwah  M.  Babtztss,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Henby  W.  Barnes,  against  Axexandeb  Utebcht, 
Employer ;  Fidblity  awd  Casualty  Company  of  New  Yoke, 
Insurance  Carrier. 

Case  No.  18319 

(Decided  October  18,  1917) 

Injuries  sustained  by  Henry  W.  Bames,  resulting  in  his  death,  while  employed 
by  Alexander  Utreeht. 

On  July  20,  1915,  the  decedent,  Henry  W.  Barnes,  while  in  the  employ 
of  Alexander  Utrecht,  was  going  down  a  flight  of  steps  where  he  was 
employed  when  he  stepped  on  a  loose  board  which  tilted  and  from  which 
he  jumped,  in  order  to  save  himself,  fracturing  the  patella  of  his  right 
knee.  On  September  6,  1915,  he  was  taken  seriously  ill  and  died  on  that 
day  aa  the  result  of  cerebral  hemorrhage.  The  matter  was  heard  before 
the  Commission  and  an  award  was  made  for  disability  and  the  com- 
pensation was  duly  mada  The  Commission  made  an  award  for  death 
benefits  with  three  Commissioners  sitting.  The  matter  is  now  brought 
before  the  full  Commission  upon  the  application  of  the  insurance  oarrier 
for  a  rehearing.  Upon  the  r^earing  from  the  facta  adduced  the  award 
formerly  made  was  rescinded  and  the  claim  for  death  benefits  dismissed. 

Claim  is  made  by  Hannah  M.  Barnes,  as  widow  of  Henry  W. 
Barnes,  for  death  benefits  to  herself  and  minor  son,  growing  out 
of  the  death  on  September  6,  1916,  of  her  husband,  Henry  W. 
Barnes,  as  the  result  as  it  is  claimed  of  an  accident  on  die  20th 
day  of  July,  1915.  The  imdisputed  evidence  is,  that  the  deceased 
on  July  20,  1915,  while  coming  down  a  flight  of  stairs  stepped  on 
a  loose  board  which  tilted  and  from  which  he  jumped  in  order  to 
save  himself,  fracturing  the  patella  of  his  right  knee.  He  had 
the  injured  part  strapped  with  adhesive  plaster,  and  it  had  so  far 
healed  that  he  was  able  to  move  about  his  room.    He  was  taken 
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seriously  ill  on  the  sixth  of  September,  the  physician  was  sum- 
moned and  he  died  within  a  space  of  about  five  minutes  after  the 
physician  reached  him,  as  the  result,  as  the  physician  testified,  of 
cerebral  hemorrhage.  There  was  no  doubt  but  that  compensation 
was  due  him  in  his  lifetime,  and  on  November  29,  1916,  the 
matter  of  compensation  for  his  disability  seems  to  have  come  on 
informally,  together  wiA  the  present  application  for  death  bene- 
fits, and  an  award  was  made  for  disability  amounting  to  sixty- 
nine  dollars  and  twenty-five  cents  to  be  paid  as  soon  as  the  widow 
had  had  herself  appointed  administratrix  of  the  estate.  Such  an 
appointment  was  subsequently  made  and  the  compensation  for 
disability  was  paid.  On  the  same  date  the  Commission  made  an 
award  for  death  benefits,  three  Commissioners  sitting.  The 
matter  now  comes  on  before  the  full  Commission  upon  the  appli- 
cation of  the  insurance  carrier  for  a  rehearing. 

The  only  question  to  be  determined  is  whether  Mr.  Barnes' 
death  was  the  result  of  his  injury. 

James  T.  DriscoU,  for  claimant 

C.  A.  Worm,  for  insurance  carrier. 

Lyon,  Commissioner. —  It  would  seem  to  be  carrying  the  idea 
of  cause  and  effect  to  extremes  to  find  that  death  from  cerebral 
hemorrhage  is  traceable  to  the  mere  fracture  of  the  patella  of  the 
knee,  and  if  that  were  all  there  is  in  the  case,  perhaps  no  one 
would  seriously  contend  that  die  causal  relation  had  been  traced. 
There  is,  therefore,  an  attempt  on  the  part  of  the  attorney  for  the 
claimant  to  conjoin  with  the  injury  to  the  patella  proof  that  the 
deceased  suffered  at  the  same  time  a  concussion  of  the  brain.  I 
have  been  over  the  record  with  a  good  deal  of  care,  and  I  am 
unable  to  see  any  such  proof  in  the  case.  Dr.  Belzer,  the  physician 
who  treated  the  deceased  immediately  and  imtil  Ae  time  of  his 
death,  made  out  the  death  certificate  in  which  he  gave  as  the  cause 
of  death,  "cerebral  hemorrhage;  contributory  —  general  arterio 
sclerosis."  On  September  eighteenth  he  made  an  affidavit  in  which 
he  says: 

"Deponent  further  states  that  he  attended  to  Mr.  Henry  W. 
Barnes,  an  employee  of  Alexander  TTtrecht,  for  injury  that  he 
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received  under  date  of  July  24th,  1915,  said  injury  being  a  trans- 
verse fracture  of  the  right  patella,  with  contusion  of  the  knee 
joint. 

"  Deponent  further  states  that  Henry  W.  Barnes  was  progress- 
ing very  favorably,  and  was  able  to  be  up  and  around,  and  walk 
around  daily  with  the  aid  of  a  crutch,  and  that  under  date  of 
September  6,  1915,  the  said  Heniy  W.  Barnes  died  from  a 
cerebral  hemorrhage. 

"  Deponent  further  states  that  the  fracture  of  the  right  patella, 
which  caused  Mr.  Barnes'  disability,  had  no  connection  whatso- 
ever with  the  condition  that  caused  his  death.'' 

On  November  29,  1916,  more  than  a  year  after  these  papers 
were  signed  by  this  doctor,  he  was  called  to  testify  before  the 
Commission,  and  testified  as  follows :  "  Q.  Doctor,  what  date  was 
it  when  you  first  went  to  attend  Mr.  Barnes  ?  A.  The  day  after 
the  accident  I  believe;  July  21st,  to  be  exact.  Q.  What  con- 
dition did  you  find  at  that  time  ?  A.  He  had  a  contusion  of  the 
forehead  and  fracture  of  the  patella  or  knee  cap.  Q.  Tell  what 
you  did.  A.  This  thing  was  all  swelled  up  and  quite  a  bit  of 
hemorrhage  underneath  the  skin;  in  fact,  it  was  black  and  blue 
from  above  the  knee  down  to  the  ankle  and  I  put  him  at  rest  and 
as  there  was  some  objection  about  the  hospital  he  did  not  go 
so  I  put  him  in  adhesive  straps  to  hold  these  two  fragments 
together,  I  mean  together  as  far  as  possible  for  the  union  as  you 
know  in  such  cases  it  would  probably  be  only  a  ligamentous  union 
as  very  seldom  you  get  a  bone  union  unless  it  is  wired.  He  was 
lying  in  bed  and  on  a  couch  part  of  the  time  and  was  quite  quiet 
for  a  couple  of  weeks  and  then  he  began  to  hobble  around  a  little 
bit,  here  and  there,  for  a  couple  of  weeks  longer.  Then  I  was 
called  one  morning  and  found  him  sitting  on  the  edge  of  the  bed 
synotic  —  blue,  and  he  could  hardly  breathe.  I  tried  to  remedy 
that  but,  apparently,  to  no  avail  for  in  about  three  or  four  minutes 
he  was  dead.  Q.  What  did  you  diagnose  the  death  as  ?  A.  Cer- 
ebral hemorrhage." 

A  little  further  on  he  was  asked :  "  Q.  Is  it  not  reasonable  to 
assume  that  Mr.  Barnes  would  have  lived  for  more  than  seven 
weeks  after  July  20th  if  he  had  not  sustained  a  fractured  patella. 
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concussion  of  the  brain  with  incidental  congestion  and  the  con- 
tusions on  his  head  {    A.  Yes,  it  is  reasonable  to  presume  that" 

It  will  be  noticed  that  in  this  question  the  idea  of  a  concussion 
of  the  brain  appears  for  the  first  time.  So  far  as  I  can  see  from 
the  record  there  was  no  evidence  whatever  that  the  deceased  had 
any  concussion  of  the  brain.  In  fact,  there  was  almost  no  evi- 
dence that  he  even  had  any  contusion  about  the  head  and  the  hear- 
say evidence,  admitted  at  the  instance  of  the  claimant,  goes  to  disr 
prove  even  a  contusion  of  the  head.  The  report  of  Dr.  Belzer, 
the  same  attending  physician,  states,  in  answer  to  the  question: 
"  Q.  State  in  patient's  own  words  how  accident  occurred  ?"  lie 
following:  "  I  was  coming  down  stairs  when  I  stepped  on  a  board 
placed  on  one  of  the  stair  treads.  This  tipped  up  and  I  landed 
about  five  steps  below  on  my  feet,  but  noticed  an  intense  pain  in 
my  knea" 

The  same  doctor  testified :  ^^  Q.  Now  doctor,  going  back  to  the 
condition  that  you  found  when  you  attended  Mr.  Barnes,  did  he 
complain  of  any  injury  to  his  head  ?  A.  I  recall  that  he  said  he 
had  a  little  bruise  or  something.  I  did  not  pay  any  attention  to 
it  I  remember  he  said  something  about  a  bruise,  I  don't  recall 
as  a  physician  where  it  was.  Q.  You  don't  remember  that  you 
saw  it  ?    A.  No,  I  don't" 

It  will  thus  be  seen  that  the  weight  of  testimony  at  least  is 
entirely  against  the  proposition  that  the  deceased  had  concussion 
of  the  brain  or  anything  of  a  serious  nature  amounting  even  to  a 
contusion.     All  the  medical  testimony  given  by  experts  in  favor 
of  the  claimant  was  based  on  the  same  question  covering  a  con- 
cussion  of  the  brain.     It  is  very  clear  from  the  testimony  of  the 
injured  man  himself  that  he  did  not  fall  but  jumped  and  struck 
on  his  feet,  the  distance  covered  being  isome  five  steps.      I  am 
entirely  unable  to  connect  cerebral  hemorrhage,  from  which  he 
confessedly  died,  with  this  accident  which  had  little  or  no  refer- 
ence to  any  injury  to  any  other  part  of  his  body  than  his  knee, 
and  I  advise  that  the  award  already  made  be  rescinded  and  the 
claim  for  death  benefits  dismissed. 

On  October  18,  1917,  the  Commission  passed  on  the  foregoing 
matter  in  accordance  with  the  forgoing  opinion. 
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In  the  Matter  of  the  Claim  of  Jennie  Lbesmaw,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Dbew  Bbothess,  Incobporatbd,  Employer;  Unitbd  States 
Casualty  Company,  Insurance  Carrier 

Case  No.  61369 

(Decided  October  18,  1017) 

Injuries  sustained  by  the  husband  of  daimant,  resulting  in  his  death,  while 
employed  by  Drew  Brothers,  Incorporated. 

The  only  question  herein  is  one  raised  by  the  insurance  carrier  as  to 

•    the  rate  of  compensation.     The  daily  wage  of  the  deceased  was  $4.50. 

An  award  was  made  on  the  maximimi  allowed  by  law  of  $100  per  month. 

Subsequently,  however,  the  insurance  carrier  offered  evidence  that  the 

deceased  had  worked  during  the  year  preceding  his  death  274  days  and 

earned  the  gross  sum  of  $1,113.29.     Based  upon  these  figures  it  claims 

that  this  amount  should  be  divided  by  fifty-two  in  order  to  arrive  at 

the  weekly  wage,  which  would  make  the  weekly  wage  $21.41  instead  of 

$23.08.    Held,  that  the  proposed  method  of  determining  the  weekly  wage 

could  not  he  sustained  under  the  statute;   that  the  ''average  annual 

earnings "  cannot  be  taken  to  be  the  actual  amount  which  the  injured 

employee  earned  during  the  year  preceding  his  accident  but  must  be 

determined  under  subdivisions  1,  2  and  3  of  section  14  of  the  statute,  in 

each   of  which   subdivisions   the  method  of   arriving  at  the  "  average 

annual  earnings  "  is  set  forth ;  that  the  Compensation  Law  contemplates 

seeking  the  earning  capacity  of  the  injured  peifson  rather  than  his  actual 

earnings.    The  award  already  nuuie  has  brought  out  the  correct  result 

whether  it  be  based  on  an  average  wage  of  $4.06  per  day  for  the  days 

actually  worked,  or  on  a  larger  wage  which  was  admitted  to  be  correct 

by  both  the  employer  and  employee.    Award  confirmed. 

This  is  a  death  case  and  claim  is  made  by  the  widow  and  minor 
son  of  the  deceased  for  compensation.  The  only  question  raised 
by  the  insurance  carrier  is  as  to  the  rate  of  compensation.  Both 
the  claimant  and  the  employer  stated  in  their  notices  to  the  Com- 
mission that  the  daily  wage  of  the  deceased  was  $4.50.  On  these 
admissions,  there  being  no  evidence  to  the  contrary,  an  award  was 
made  on  the  maximum  allowed  by  the  law  of  $100  per  month. 
The  insurance    carrier,    however,    subsequently    appeared    and 
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offered  evidence  showing  that  the  injured  man  worked  during  the 
year  preceding  his  decease  274  days  and  earned  the  gross  sum  of 
$1,113.29.  It  is  the  claim  of  the  carrier  that  this  &"um  of 
$1,113.29  should  be  divided  by  fifty-two  in  order  to  arrive  at  the 
weekly  wage  of  the  decease,  which  would  make  the  weekly  wage 
$21.41  instead  of  $23.08. 

■ 

Claimant  in  person. 

W.  H.  Hotchkiss,  for  insurance  carrier. 

Lyon,  Commissioner. —  I  do  not  think  the  method  of  determm 
ing  the  weekly  wage  proposed  by  the  insurance  carrier  can  be  sus- 
tained by  the  statute.  It  is  true  that  subdivision  4  of  section  14 
of  the  Compensation  Law  provides  that  the  "  average  weekly 
wages  "  shall  be  one-fif  ty-sefcond  part  of  the  "  average  annual  earn- 
ings," but  I  think  the  "  average  annual  earnings "  cannot  be 
taken  to  be  the  actual  amount  which  the  injured  employee  earned 
during  the  year  preceding  his  accident  but  must  be  determined 
in  the  manner  provided  in  subdivisions  1,  2  and  3  of  section  14,  in 
each  of  which  subdivisions'  the  method  of  arriving  at  the  "  average 
ahnual  earnings  "  is  set  forth. 

Subdivision  1  of  section  14  provides  that  where  the  injured 
employee  has  worked  "  substantially  the  whole  of  the  year 
immediately  preceding  his  injury  his  average  annual  earnings 
shall  consist  of  three  hundred  times  the  average  daily  wage  or 
salary  that  he  shall  have  earned  in  such  employment  during  the 
days  when  so  employed."  It  is  admitted  here  that  the  deceased 
worked  substantially  the  whole  of  the  year  immediately  preceding 
his  injury;  that  is  to  say,  that  274  days  of  service  is  a  substantial 
year's  work,  and  no  question  is  made  by  the  insurance  carrier  but 
that  this  is  the  fact.  It  will  be  noticed  in  the  quotation  already 
made  that  the  average  daily  wage  is  to  be  found  by  dividing  the 
yearly  earnings  by  the  number  of  "  days  when  so  employed."  If 
the  total  yearly  earnings  in  this  case,  namely,  $1,113.29  be 
divided  by  274  it  gives  an  average  daily  wage  for  the  days 
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actually  employed  of  $4.06.     Multiplying  this  by  300  gives  an 

average  annual  wage  of  $1,218,  which  is  more  than  $100  per 

month,  and;  therefore,  makes  the  weekly  basis  of  $23.08  upon 

which  the  compensation  has  already  been  figured,  the  proper  one. 

It  seems  to  me  that  the  insurance  carrier^s'  error  in  its  method 

of  computation  arises  out  of  a  misapprehension  of  the  exact  intent 

of  the  Compensation  Law.     We  are  not  interested  per  se  in 

determining  earnings  of  the  deceased  in  this  case  during  the  year 

preceding  his  death.    What  the  Compensation  Law  apparently  is 

.   seeking  is  to  give  compensation  to  the  deceased's  dependents  for 

a  certain  proportion  of  what  it  may  be  presumed  he  would  have 

earned  during  the  weeks  subsequent  to  his  injury.     That  he 

worked  only  274  days  in  the  year  preceding  his*  death  is  no 

reason  for  supposing  that  he  would  not  have  worked  more  than 

that  length  of  time  during  the  next  year  if  he  had  lived  and  had 

had  no  injury.     It  appears  to  me  that  we  are  seeking  here  not 

so  much  the  actual  earnings  of  the  deceased,  as  his  wage  earning 

capacity,  and  the  fact  that  he  happened,  during  the  preceding 

year,  to  work  26  days  less  than  the  300  set  up  as  a  standard  by 

the  act,  is  a  mere  incident    What  the  act  contemplates  is  that  we 

shall  find  what  his  capacity  to  earn  was  rather  than  his  actual 

earnings,    and   then   presuming   that   his   capacity  would   have 

remained  the  ttime  for  the  future  weeks,  base  compensation  on 

that.     Now  the  deceased's  capacity  to  earn  money  of  course  is 

determined  not  by  the  number  of  days  which  he  was  able  to 

secure  employment,  but  by  the  rate  of  his  pay  for  the  days  when 

he  did  work  and  such  is  the  exact  wording  of  the  law,  namely, 

"  his  average  annual  earnings  shall  consist  of  three  hundred  times 

the  average  daily  wage  or  salary  which  he  shall  have  earned  in 

sTidh  employment  during  the  days  when  so  employed."    Having 

determined  the  average  wage  earning  capacity,  per  day,  of  a  man 

who  worked  substantially  the  whole  of  the  year  preceding  the 

injury,  there  is,  I  think,  a  conclusive  presumption  that  the  injured 

man,  but  for  his  injury,  would  have  worked  300  days  per  year 

during  the  term  of  disability,  or  so  long  as  compensation  is  jmy- 

able,  and  this  is  the  basis  of  a-n  award  under  the  statute. 
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What  the  legislators  apparently  had  in  mind  when  they  adopted 
the  rules  laid  down  in  section  14  was  to  make  a  rule  somewhat 
arbitrary  in  itself^  which  would  work  out  average  justice  and  be 
simple  and  easy  of  application  in  the  multitude  of  cases  which 
come  before  the  CommissioiL  Of  course  a  healthy  and  ambitious 
workman  might  work  more  than  800  out  of  313  working  days  of 
the  year,  and  such  tt  workman  who  is  put  on  the  basis  of  300 
working  days  receives  somewhat  less  compensation  than  his  actual 
earnings  would  warrant,  whereas  the  workman  who  works  for  any 
reason  less  than  300  days  in  the  year,  provided  he  works  ft  suffi- 
cient number  of  days  to  make  a  finding  that  he  has  worked  sub- 
stantially the  whole  year  proper,  receives  some  advantage  over 
his'  actual  earnings.  It  is  probable,  moreover,  that  the  Legislature 
foresaw  the  administrative  difficulties  which  would  confront  this 
Commission  if  some  simple  and  easily  applied  rules  were  not 
adopted,  making  it  unnecessary  to  take  voluminous  testimony  in 
each  case  to  arrive  at  the  injured  workman's  actual  earnings. 

It  is  difficult  to  see  how  a  Commission  passing  on  60,000 
cases  a  year,  as  this  Commission  does,  could  possibly  go  into  the 
determination  of  the  earnings  of  employees,  if  every  case  had  to 
be  tried  out  on  the  actual  facts.  The  statute,  therefore,  makes  a 
very  easy  and  simple  rule  based  on  the  actual  earnings  of  the 
injured  man  for  the  preceding  year,  if  he  has  worked  substantially 
all  the  time  during  that  year,  and  if  not,  on  the  average  eftmings 
of  another  workman  in  a  similar  employ  and  in  the  neighborhood 
who  has  worked  substantially  all  the  year. 

In  my  opinion  the  award  already  made  has  brought  out  the 
correct  result  whether  it  be  ba^d  on  an  average  wage  of  four 
dollars  and  six  cents  per  day  for  the  days  actually  worked,  or  on 
a  larger  wage  which  was  admitted  to  be  correct  by  both  the 
employer  and  employee,  and  I  advise  that  the  award  be  confirmed. 

On  October  18,  1917,  the  Commission  passed  on  the  forgoing 
matter  in  accordance  with  the  foregoing  opinion* 
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In  the  Matter  of  the  daim  of  Mtsa  B.  Camsbon  and  Sabah 
Cambbon,  Alleged  Widows,  for  Compensation  under  the 
Workmen's  Compensation  Law,  for  the  Death  of  William 
Cambbon,  against  Aohbson  Gbaphitb  Company,  Employer; 
Utica  Mutual  Oompbnsation  Iwsubancb  CoKPORATioBr, 
Insurance  Carrier 

Claim  No.  1923 

(Dedded  Noyember  15,  1917) 

Injuries  sustained  by  William  Cameron,  resnlting  in  his  death,  while  employed 
by  the  Acheson  Graphite  Company. 

On  July  21,  1916,  William  Cameron,  while  employed  by  the  Acheeon 
Graphite  Company,  sustained  injuries  in  the  course  of  his  work  which 
resulted  in  his  death.  The  only  question  now  before  the  Commission 
grows  out  of  the  fact  that  two  different  women  make  application  as  his 
widow  for  compensation.  Myra  B.  Cameron  on  March  1,  1904,  married 
one  Emory  H.  Bouk  and  resided  in  the  province  of  Ontario,  Canada. 
The  foUowing  year  Bouk  established  his  residence  in  South  Dakota  and 
brought  an  action  for  divorce  against  Myra  Bouk  on  the  ground  of 
desertion.  Under  an  order  of  the  court  a  summons  was  served  upon  the 
defendant  in  Canada  by  leaving  a  copy  at  her  last  known  place  of  resi- 
dence. In  that  action  a  decree  was  granted  divorcing  the  parties  abso- 
lutely on  December  18,  1906.  Thereafter  and  on  June  30,  1906,  Myra 
Bouk  married  the  deceased.  On  June  3,  1915,  deceased  intermarried 
with  Sarah  Cameron,  one  of  the  claimants  herein,  on  the  theory  appar- 
ently that  the  divorce  procured  by  Bouk  against  Mym  Bouk  in  South 
Dakota  was  void  for  want  of  jurisdiction,  rendering  his,  Cameron's,  prior 
marriage  to  Myra  void.  Thereafter  Myra  Csmeron  began  a  suit  in 
Niagara  county,  N.  Y.,  for  an  absolute  divorce  from  the' deceased  for  the 
offense  named  in  the  New  York  statute,  making  Sarah  Cameron  the 
corespondent.  An  interlocutory  decree  of  divorce  was  granted  by  the 
Supreme  Court  in  Niagara  county  on  April  27,  1916,  to  become  absolute 
if  objections  were  not  raised  within  three  months  thereafter.  Before  the 
three  months  had  elapsed  and  on  July  21,  1916,  Cameron  met  his  death 
from  an  industrial  accident. 

Held,  that  Myra,  having  been  a  non-resident  at  the  time  and  the  South 
Dakota  court  having  assumed  and  exercised  jurisdiction  under  the  pro- 
visions of  the  Federal  Constitution,  "  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,-  records  and  judicial  proceedings 
of  any  other  state,"  it  must  be  held  that  the  South  Dakota  divorce 
secured  by  Bouk  against  Myra  B.  Bouk  was  valid,  and  she  was  free  to 
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marry  the  deceased  Cameron.  The  interlocutory  decree  divorcing  Myra 
Bouk  from  Cameron  was  not  effectiye  to  dissolve  the  marriage  tie  because 
it  was  only  interlocutory  and  was  to  become  absolute  only  after  the 
expiration  of  three  months.  It  follows  that  the  marriage  between  the 
deceased  and  Sarah  was  illegal  and  gave  neither  her  nor  her  child  any 
standing  herein.  An  award  was  made  to  Myra  B.  Cameron  as  widow. 
Also  held  that  as  to  the  rate  of  compensation  the  average  for  the  year 
must  be  taken  and  not  the  average  for  the  period  during  which  deceased 
received  the  highest  wage. 

Claim  is  made  by  each  of  two  allied  widows  for  compensation 
growing  out  of  the  death  of  William  Cameron  on  July  21,  1916. 
The  question  to  be  determined  is,  which  of  the  two  has  established 
the  fact  that  she  is  the  widow  of  the  deceased.  The  claimant  Myra 
B.  Cameron,  on  March  1,  1904,  married  one  Emory  H.  Bouk. 
After  their  marriage  Mr.  and  Mrs.  Bouk  resided  in  the  province 
of  Ontario,  Canada.  In  1905  Emory  H.  Bouk  established  his  resi- 
dence in  South  Dakota  and  brought  an  action  for  divorce  against 
Myra  Bouk,  on  the  ground  of  desertion.  Summons  could  not  be 
served  on  the  defendant  in  the  suit  in  the  State  of  South  Dakota, 
and,  in  pursuance  of  an  order  of  the  court,  it  was  served  on  her  in 
Canada  by  leaving  a  copy  at  her  last  known  place  of  residence 
On  return  of  the  process  with  proof  of  such  service  and  in  the 
usual  course  of  proceedings,  a  decree  was  granted  divorcing  the 
parties  absolutely  on  December  18,  1905.  Thereafter,  and  on 
June  30,  1906,  Myra  Bouk  married  the  deceased.  On  June  3, 
1915,  William  Cameron,  the  deceased,  intermarried  with  Sarah 
Cameron,  one  of  the  claimants,  on  the  theory  apparently  that  the 
divorce  procured  by  Emory  H.  Bouk  against  Myra  Bouk  in 
South  Dakota  was  void  for  want  of  jurisdiction,  rendering  his, 
Cameron's,  prior  marriage  to  Myra  on  June  30,  1906,  void. 
Thereafter,  Myra  Cameron  began  a  suit  in  Niagara  county,  N.  Y., 
for  an  absolute  divorce  from  the  deceased  for  the  offense  named  in 
the  New  York  statute,  making  Sarah  Cameron  the  corespondent. 
An  interlocutory  decree  of  divorce  was  granted  by  the  Supreme 
Court  in  Niagara  county  on  April  27,  1916,  the  same  to  become 
effective  and  an  absolute  decree  to  follow,  if  objections  were  not 
raised  within  three  months  thereafter.   Before  the  expiration  of 
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the  three  months  and  on  July  21,  1916,  William  Cameron  met  his 
death  from  an  industrial  accident. 

The  question  to  be  determined  is,  which  of  the  two  claimants  is 
the  lawful  widow  of  William  Cameron. 

Watts,  Stockwell  &  Hunt,  for  Myra  B.  Cameron. 

Leggett  &  Thibaudeau,  for  Sarah  Cameron. 

Hart,  Stevenson,  Walton  &  Senior,  for  insurance  carrier. 

Lyon,  Commissioner. —  It  is  well  settled  in  this  State  that  the 
plaintiff  in  a  divorce  suit  in  another  State  can  confer  upon  the 
court  no  jurisdiction  to  grant  a  decree  of  absolute  divorce  by  the 
service,  in  the  State  of  New  York,  of  process  issuing  from  the 
other  State,  where  the  defendant  neither  answers  the  complaint 
nor  appears  in  the  action.  If  Myra  B.  Bouk  had  been  a  resident 
of  the  State  of  New  York  when  the  summons  in  the  South  Dakota 
divorce  was  served  upon  her  and  had  been  served  in  the  State  of 
New  York  by  substituted  service,  there  can  be  no  doubt  but  that 
the  courts  of  this  State  would  hold  the  decree  of  divorce  which 
followed  to  be  absolutely  void.  The  theory  upon  which  such 
decision  is  based  seems  to  be  a  protection  of  the  citizens  of  the 
State  of  New  York.  It  does  not  follow,  however,  that  the  same 
rule  would  apply  where  the  service  is  made  upon  a  non-resident 
of  the  State  of  New  York  and  at  the  place  of  residence.  The 
papers  before  us  show  that  the  South  Dakota  court  had  proper 
proof  of  service  upon  Myra  B.  Bouk,  such  as  it  was,  and  assumed 
and  exercised  jurisdiction  which  it  must  be  presumed  was  in  the 
r^ular  course  of  judicial  procedure,  The  Constitution  of  the 
United  States  provides  (§1,  art.  4)  :  "  That  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  any  other  state." 

I  think  under  the  circumstances  here  presented  this  mandate 
is  contifoUing  upon  us  and  that  we  must  give,  for  the  purpose  of 
this  proceeding,  full  faith  and  credit  to  the  South  Dakota  divorce 
secured  by  Emory  IT.  Bouk  against  Myra  B.  Bouk.    Furthermore, 
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it  would  seem  that  this  has  already  been  passed  upon  by  our 
Supreme  Court  for  the  interlocutory  decree  of  divorce  granted 
Myra  Bouk  against  William  Cameron  on  April  27,  1916,  must 
have  been  based  upon  a  finding  that  she  was  the  lawful  wife  of 
William  Cameron,  which  could  not  be  the  case  unless  the  divorce 
granted  Emory  Bouk  in  South  Dakota  was  valid.  I  think  also 
that  the  interlocutory  decree  divorcing  Myra  Bouk  from  William 
Cameron  on  April  27,  1916,  was  not  effective  to  dissolve  the  mar- 
riage tie,  because  by  its  terms  it  was  only  interlocutory  and  was  to 
become  absolute  only  after  the  expiration  of  three  months.  No 
absolute  decree  has  ever  been  entered.  I  am,  therefore,  of  the 
opinion  that  the  marriage  between  the  deceased  and  Sarah  on  June 
3,  1915,  was  ill^al  and  gave  her  no  status  as  wife  and  leaves  her 
now  no  standing  as  widow.  It  follows  that  the  posthumous  child 
bom  to  her  is  also  barred  from  compensation  because  at  the  time 
of  Mr.  Cameron's  death  the  statute  did  not  recognize  the  rights 
of  ill^timate  children.  I,  therefore,  advise  that  an  award  be 
made  to  the  claimant  Myra  B.  Cameron. 

Some  question  is  raised  as  to  the  rate  of  compensation.  It 
Appears  that  the  deceased  had  his  wages  raised  two  or  three 
times  during  the  year  immediately  preceding  the  accident, 
although  he  did  not  change  the  nature  of  his  service.  It  is  stated 
that  from  June  30,  1915,  to  January  1,  1916,  his  wage  was  three 
dollars  and  twenty-five  cents  per  day;  from  January  1,  1916,  to 
May  30,  1916,  three  dollars  and  thirty-eight  cents  per  day;  from 
May  30,  1916,  to  July  17,  1916,  three  dollars  and  fifty-eight  cents 
per  day,  and  from  July  17,  1916,  to  October  9,  1916,  four  dollars 
and  ten  cents  per  day.  I  think  under  section  14  of  the  Compensa- 
tion Law,  the  total  amount  of  earnings  during  the  year  immedi- 
ately preceding  his  accident  must  be  worked  out  on  this  basis  and 
when  the  total  for  the  year  has  been  ascertained,  it  must  be  divided 
by  fifty-two  to  get  the  weekly  wage;  that  is  to  say,  his  actual  earn- 
ings during  the  year  preceding  his  accident  must  be  figured  out 
day  by  day  so  as  to  get  an  average  of  his  daily  wage,  which  multi- 
plied by  three  hundred  and  divided  by  fifty-two  would  give  his 
weekly  wage.    It  will  be  noticed  that  this  will  be  considerable  less 
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than  the  earning  power  at  the  time  of  the  accid^it  and  it  may  be 
said  under  the  decision  in  the  case  of  Minniece  v.  Terry  Bros., 
decided  by  the  Commission  in  November,  1916,  and  subeequently 
affirmed  by  the  Appellate  Division,  the  rate  at  the  time  of  accident 
should  govern,  but  I  think  this  is  not  so.  The  Minniece  case  was 
decided  on  the  theory  that  the  injured  workman  had  two  sorts  of 
employment  and  had  different  rates  of  wage^.  During  the  brick 
season  he  received  a  higher  wage  and  during  the  winter  months, 
when  brick  could  not  be  made,  he  worked  as  a  common  laborer  at 
a  lower  wage.  Having  received  his  injury  while  brickmaking, 
the  Commission  held  that  it  was  a  brickmaker's  wage  which  was 
to  govern,  and  the  average  rate  of  a  workman  in  that  vicinity, 
working  substantially  the  whole  of  the  year  at  brickmaking,  was 
taken  as  a  basis.  Here,  however,  there  was  no  difference  in  the 
nature  of  Mr.  Cameron's  employment.  It  was  the  same  during 
the  whole  year,  but  the  rate  of  wages  of  that  employment  was 
increased,  and  I,  therefore,  think  that  the  average  for  the  year 
must  be  taken  and  not  the  average  for  the  period  during  which  he 
received  the  highest  wage. 

On  the  15th  day  of  November,  1917,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Ekateeini  Stagitbnos,  Mother, 
and  Her  Two  Daughters,  for  Compensation  under  the  Work- 
men's Compensation  Law,  for  the  Death  of  James  Stagubnos, 
against  Tunnessassa  Lumbeb  Company,  Employer;  Fidelity 
AND  Casualty  Company,  Insurance  Carrier 

Death  Claim  No.  21914 

(Decided  November  16,  1917) 

Injuries  svstAlned  by  James  Stsgnrnos,  resnltins  in  Ids  death,  while  employed 
in  enttins  down  trees  by  the  Tunnessassa  Lumber  Company. 

On  July  27,  1914,  James  Stagumos,  while  in  the  employ  of  the  Tun- 
nessassa Lumber  Company,  was  cutting  down  trees  when  a  falling  tree 
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struck  him,  fracturing  his  skull  and  resulting  in  his  death  on  that  day. 
Stagumos  was  a  Greek  and  the  claimant,  his  mother,  a  resident  of  Greece, 
aaks  for  compensation  for  herself  and  two  daughters.  This  case  has  been 
before  the  Conmiission  for  some  time  and  once  an  award  was  denied  for 
insufficient  proof  of  dependency,  but  the  case  was  left  open  for  the  recep- 
tion of  supplementary  proof.  This  has  now  been  submitted  and  the  case 
is  now  before  the  Commission  for  final  decision.  The  deceased  was  hired 
by  one  Raptes.  The  lumber  company  in  question  had  the  timber  rights 
on  a  large  area  of  land  and  contracted  with  one  John  J.  Smith  to  cut  and 
pile  cord  wood  at  a  given  rate.  The  company  neither  hired  men  nor  had 
any  control  whatever  over  the  men  hired  by  Smith.  Smith  hired  several 
gangs  of  men  to  do  the  work  at  a  figure  of  fifteen  cents  a  day  lower  than 
that  he  received  for  their  labor.  Immediately  upon  the  death  of  deceaaed 
Raptes  came  to  Smith  and  the  two  arranged  for  Raptes  to  throw  up  his 
contract  and  Smith  paid  him  in  full  for  all  the  work  he  had  done. 

The  only  question  now  before  the  Commission  is  as  to  whether  the 
proofs  of  dependency  have  now  been  supplemented  so  as  to  make  an 
award  proper,  and,  if  so,  against  whom  it  should  be  made.  Held,  that 
the  testimony  was  suflScient  to  make  out  a  case  of  dependency.  As  to 
who  should  pay  this,  also  held,  from  the  facts  shown,  that  Smith's 
arrangement  with  Raptes  was  merely  a  convenient  way  of  hiring  the 
whole  gang  and  that  Smith  was  the  employer.  As  to  Smith's  relations 
with  the  company,  he  was  an  independent  contractor  and  as  onployer  of 
deceased  the  award  should  be  made  against  John  J.  Smith  and  denied  as 
against  the  Tunnessassa  Lumber  Company.  Claim  allowed  againat  John 
J.  Smith  and  denied  as  against  the  Tunnessassa  Lumb^  Company. 

Claimant,  the  mother  of  James  Stagumos,  a  resident  of  Greece, 
makes  claim  for  compensation  for  herself  and  two  daughters, 
sisters  of  James  Stagumos,  for  compensation  growing  out  of  his 
death  on  July  27,  1914,  as  the  result  of  an  accident. 

Deceased  was  cutting  trees  and  a  falling  tree  struck  him, 
fracturing  his  skull,  resulting  in  his  death  on  the  same  day. 

The  case  has  been  long  under  consideration  and  an  award  of 
compensation  was  once  denied  on  the  ground  that  there  was  no 
sufficient  proof  of  dependency,  but  the  case  was  not  closed,  being 
left  open  for  the  purpose  of  having  the  proofs  of  dependency 
supplemented  if  possible.  Such  proof  has  been  submitted  and  the 
case  now  comes  on  for  final  decision. 

It  appears  that  the  deceased  was  hired  by  one  Raptes.  The 
Tunnessassa  Lumber  Company  had  the  ownership  of,  or  at  least 
the  right  to  cut  timber  from  a  large  area  of  land  and  in  accord- 
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ance  with  its  custom,  made  a  contract  with  John  J.  Smith  by 
which  it  agreed  to  pay  him  one  dollar  and  thirty-five  cents  per 
cord  for  cutting  and  piling  four-foot  wood.  The  testimony  is 
that  the  lumber  company  hired  no  men  and  had  no  control  what- 
ever over  the  men  after  its  contract  with  Smith.  Mr.  Smith 
testified  that  he  hired  various  gangs  of  men,  consisting  of  six  or 
eight  men- each,  to  whom  he  agreed  to  pay  the  sum  of  one  dollar 
and  twenty  cents  per  cord  for  doing  the  work. 

The  deceased  was  in  the  gang  of  men  under  the  supervision 
of  one  Raptes,  with  whom  Smith  made  the  contract.  Raptes  car- 
ried no  insurance  and  the  testimony  is  that  Raptes  immediately 
after  the  death  of  Stagumos  came  to  Smith  and  asked  to  be 
allowed  to  throw  up  his  contract  and  receive  such  money  as  was 
due  him.  To  this  Mr.  Smith  agreed  and  gave  Raptes  a  check 
for  the  sum  of  forty-six  dollars  which,  with  the  amount  of  store 
bills  which  Raptes  had  incurred  and  which  Smith  assumed,  paid 
Raptes  and  his  gang  in  full  for  the  work  he  had  done. 

The  questions  to  be  determined  are  whether  the  proofs  of  depen- 
dency have  now  been  supplemented,  so  as  to  make  an  award 
proper,  and  if  so,  against  whom  the  award  should  be  made. 

Soterious  Nicholson,  for  claimants. 

Edw.  P.  Mowton  and  Mr.  McKeever,  for  insurance  carrier. 

John  J.  Smith,  employer  in  person. 

Lyon,  Commissioner. —  I  am  of  the  opinion  that  the  proofs 
as  they  now  appear  are  sufficient  to  warrant  a  finding  of  depend- 
ency on  behalf  of  the  claimants.  There  is  considerable  proof 
in  the  record  that  the  deceased  sent  considerable  sums  of  monev 
to  his  home  in  Greece  before  his  death  and  there  are  various 
affidavits  from  officials  and  neighbors  of  the  claimants  to  the  effect 
that  they  were  dependent  upon  the  deceased  in  his  lifetime,  as 
well  as  affidavits  directly  from  the  mother  of  the  deceased.  The 
principal  difficulty  with  the  proofs  of  dependency  when  the  case 
was  first  considered  arose  out  of  the  fact  that  the  Toother's  affi- 
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davit  stated  that  the  deceased  before  his  death  was  sending  her 
from  six  dollars  to  ten  dollars  per  week  for  her  maintenance, 
whereas,  the  deceased's  wages  were  so  small  as  to  make  it  practi- 
cally impossible  for  him  to  live  and  remit  any  such  sums  to 
Greece.  It  was,  therefore,  felt  that  the  affidavit  defeated  itself. 
The  attorney  for  the  claimants  at  the  time  claimed  that  the  affi- 
davit has  been  mistranslated,  or  at  least  contained  a  manifest 
error  J  that  the  intention  was  to  state  that  the  deceased  sent  to 
Greece,  not  ten  dollars  per  week,  but  ten  drachmas  per  week.  (A 
drachma  seems  to  be  about  twenty  cents.)  The  supplemental 
proofs  now  in  the  file  consist  of  two  or  three  affidavits  from 
officials  in  Greece  and  a  supplemental  affidavit  from  Ekaterini 
Stagumos,  the  mother,  stating  that  her  former  affidavit  was 
intended  to  be  stated  in  drachmas  and  not  dollars.  While  it  is 
true  that  this  correction  is  one  which  might  very  readily  be  sug- 
gested by  the  fact  of  the  former  decision,  still  I  am  of  the  opinion 
that,  the  great  mass  of  testimony  to  the  effect  that  the  claimants 
were  dependent,  in  conjunction  with  the  fact  that  there  is  proof 
of  sending  considerable  sums  of  money  by  the  deceased  to  his 
mother  and  sisters,  is  sufficient  to  make  it  a  case  of  dependency. 

The  question  of  employer  is  a  difficult  one.  The  man  Raptes, 
who  is  claimed  by  the  insurance  company  and  by  Smith  to  be 
the  employer,  is  apparently  utterly  impecunious.  Not  only  so, 
but  he  has  drawn  the  small  sum  of  money  which  was  due  him 
and  apparently  left  for  parts  unknown.  At  least,  he  is  without 
the  jurisdiction  of  this  Commission.  Furthermore,  his  reason 
for  drawing  the  money  apparently  was  stated  when  he  drew  it, 
that  he  wished  to  throw  up  the  job  and  leave  the  State  on  account 
of  the  death  of  this  deceased.  I  gather  from  the  testimony,  too, 
that  Eaptes  was  not  so  much  an  employer  of  Stagumos  as  a 
fellow  partner  in  the  arrangement  between  the  gang  and  Mr. 
Smith.  While  it  is  true  that  Mr.  Smith  testifies  that  he  agreed 
with  Raptes  for  a  certain  price  per  cord,  it  is  undisputed  in  the 
evidence  that  the  gang  which  Raptes  represented  simply  cut  the 
wood  and  divided  the  price  per  cord  between  them. 

It  secma  to  me  that  Mr.  Smith's  arrangement  with  Raptes, 
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therefore,  was  nothing  more  than  a  convenient  way  of  hiring  the 
whole  gang  to  cut  the  wood  at  a  price  per  cord,  and  that  Mr. 
Smith  was  the  employer  of  the  deceased. 

The  question  arises  whether  the  Tunnessassa  Lumber  Com- 
pany may  be  held  to  be  the  employer. 

The  relationship  between  this  company  and  Mr.  Smith  is 
entirely  different  from  that  between  Smith  and  Stagumos.  Mr. 
Smith  is  a  man  apparently  of  means.  He  took  very  large  con- 
tracts from  the  Tunnessassa  Lumber  Company;  he  had  been 
doing  a  good  many  contracts ;  he  not  only  took  the  contract  to  cut 
wood,  but  to  do  the  lumbering  and  hauling  to  the  station  and  in 
every  way  he  seems  to  be  a  man  who  is  continually  taking  sub- 
contracts, and  his  operations  are  so  large  that  the  hiring  of  men 
for  the  work  he  does  cannot,  it  seems  to  me,  be  held  to  be  an 
agency  for  the  Tunnessassa  Lumber  Company. 

I  am  of  the  opinion,  therefore,, that  an  award  should  be  made 
against  John  J.  Smith  and  denied  as  against  the  Tunnessassa 
Lumber  Company.  This  is  in  accord  with  the  opinion  of  the 
Appellate  Division  in  Sullivan  v.  Preston,  decided  at  March 
term,  1917. 

On  the  15th  day  of  November,  1917,  the  Commission  acted 
on  the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Max  Levinb,  for  Compensation 
under  the  Workmen's  Compens;ation  Law,  against  Max  L 
Gold's  Sons,  Employer 

Case  No.  25712 

(Decided  November  15,  1917) 

Injuries  sustained  by  Max  Levlne  while  employed  as  a  general  helper  In  the 
junk  business  by  Max  I.  Gold's  Sons. 

On  May  1,  1917,  the  claimant  arranged  with  the  €k>ld8  to  break  up  for 
them  a  large  balance  wheel  weighing  several  tons  belonging  to  them  and 
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which  they  had  placed  on  a  vacant  lot.  Because  the  Golds'  teams  were 
in  use  Levine  agreed  to  use  his  own  team  to  carry  the  pieces  of  the  wheel 
when  broken  to  their  destination.  Levine  prepared  to  break  up  the 
wheel  by  a  dynamite  blast.  The  fuse  lighting  appeared,  however,  to  fail 
and  Levine,  believing  there  was  no  fire  at  the  end  of  the  fuse,  went  up  to 
the  charge  and  was  in  the  act  of  pressing  some  mud  over  it  when  the 
fuse  exploded  the  blast  cuid  blew  both  of  Levine's  bands  off  and  blinded 
him  in  one  eye.  The  two  questions  here  presented  are  as  to  whether 
Levine  was  employed  by  the  Golds  or  was  an  independent  contractor, 
and  as  to  the  proper  rate  of  compensation  if  Levine  is  found  to  be  an 
employee.  At  the  time  when  this  accident  happened  junk  dealing  was 
covered  by  the  Compensation  Law.  Held,  that  Levine  was  an  employee 
within  the  meaning  of  the  statute.  When  he  left  his  business  of  buying 
junk  and  turned  to  the  business  of  breaking  up  junk  for  a  wholesale 
dealer  he  became  an  employee  of  the  latter.  Also  held  that  as  to  the 
rate  of  compensation  the  claimant  must  have  his  compensation  fixed  by 
taking  as  its  basis  the  average  earnings  of  an  ordinary  helper  in  the 
wholesale  junk  business,  and  that  the  case  must  be  continued  to  have  the 
rate  determined.,  Case  continued. 

The  claimant  was  in  the  general  business  of  buying  and  selling 
junk.  The  firm  of  Max  I.  Gold's  Sons  are  wholesale  junt  dealers. 
On  May  1,  1917,  the  Golds  had  acquired,  among  other  things,  a 
large  balance  wheel  weighing  several  tons  which  they  had  placed 
upon  a  vacant  lot.  In  order  to  properly  handle  this  large  piece  of 
junk,  it  was  necessary  that  the  same  should  be  broken  up  into 
pieces  small  enough  so  that  it  could  be  readily  moved.  There  are 
several  ways  of  reducing  these  large  pieces  to  proportions  in  which 
they  can  be  handled,  such  as  breaking  the  pieces  with  a  heavy 
weight,  using  an  acetylene  torch  and  breaking  them  up  with  dyna- 
mite. On  the  first  day  of  May,  Levine  had  started  to  go  about  his 
business  of  gathering  up  junk  but  had  returned  because  of  a  rain 
which  had  set  in.  Knowing  that  the  Golds  had  the  large  pieces  of 
fly  wheel  to  be  broken  up,  he  arranged  with  them  to  do  the  work 
at  the  price,  it  is  stated,  of  five  dollars.  Since  the  Golds'  teams 
were  in  use,  Levine  agreed  to  use  his  own  team  to  carry  the  pieces 
of  the  wheel  when  broken  to  their  destination.  One  of  the  Golds 
and  one  of  their  employees  accompanied  Levine  to  the  plaoe  where 
the  breaking  was  to  be  done,  the  three  having  procured  djTiamite 
caps  and  fuses  for  the  purpose  of  breaking  up  the  wheel  by  blast- 
ing.   While  Levine's  regular  business  was  that  of  junk  dealer,  he 
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seems  to  have  acquired  some  knowledge  of  blasting.  The  three 
proceeded  to  their  task  and  worked  the  greater  part  of  the  day  and 
towards  night  a  blast  had  been  arranged  to  break  up  a  piece  of  the 
wheel,  but  the  lighting  to  the  fuse  appeared  to  have  failed.  Levine, 
thinking  there  was  no  fire  at  the  end  of  the  fuse,  went  up  to  the 
charge  and  was  in  the  act  of  pressing  down  some  mud  over  it, 
when  the  fuse,  which  had  not  in  fact  been  extinguished,  exploded 
the  blast  and  blew  both  of  Levine's  hands  off  and  blinded  him  in 
one  eye. 

There  are  two  questions  to  be  determined.  The  first  is,  whether 
the  relation  of  employer  and  employee  subsisted  between  Levine 
and  the  Golds,  or  whether  Levine  was  an  independent  contractor; 
and  the  second  question,  if  the  first  is  decided  in  Levine's  favor, 
is,  what  his  rate  of  compensation  should  be. 

Duntz  &  Herzberg,  for  claimant 
Chace  Bros.,  for  employer. 

Lyon,  Commissioner. —  The  attorneys  for  both  claimant  and 
the  Golds  have  briefed  the  case  on  the  facts  with  a  good  deal  of 
care  and  differ  somewhat  as  to  just  how  the  arrangenient  between 
the  injured  man  and  the  Golds  was  effected.  The  attorney  for 
Gold  claims  that  Mr.  Levine  actively  sought  the  opportunity  on 
this  rainy  day  to  earn  a  few  extra  dollars  by  attending  to  this  blast- 
ing, that  the  Golds  were  not  disposed  to  do  anything  about  break- 
ing up  the  junk  at  that  time  and  that  Levine  was  so  anxious  to 
have  the  opportunity  that  he  offered  of  his  own  motion  to  supply 
the  Gt)lds  with  teaming  facilities  by  using  his  own  horse  and 
wagon.  They  also  lay  a  good  deal  of  stress  on  the  fact  that  Levine 
was  to  do  the  blasting  for  the  sum  of  five  dollars,  that  is,  a  lump 
sum  instead  of  by  day's  wages.  Considerable  is  said  too  about  the 
fact  that  Levine  took  the  position  of  directing  how  the  work  should 
be  done  and  in  fact  showed  a  good  deal  of  carelessness  in  approach- 
ing the  blast  which  he  supposed  to  have  been  extinguished,  but  I 
am  disposed  to  think  that  taking  everything  in  connection  with 
the  case  in  the  light  most  favorable  to  the  Golds,  it  must  be  found 
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that  Mr.  Levine  was  an  employee  within  the  meaning  of  the  Com- 
pensation Law  and  not  an  independent  contractor.  At  the  time 
when  this  accident  happened  dealing  in  junk  was  covered  by  the 
Compensation  Law^  and  at  the  same  time  the  statute  had  been 
amended  so  as  to  overcome  the  decisions  in  the  Bargey  and 
McNally  cases,  and  placed  all  the  employees  of  an  employer  whose 
principal  business  is  hazardous  under  the  Compensation  Law. 
Dose  V.  Moehle  Lithograph  Company,  just  decided  by  the  Court 
of  Appeals.  The  statute  in  that  r^ard  reads  (§3,  subd.  4): 
"  Employee  means  a  person  engaged  in  one  of  the  operations  enu- 
merated in  section  2  or  who  is  in  the  service  of  an  employer  whose 
principal  business  is  that  of  carrying  on  or  conducting  a  hazardous 
employment,'^  etc. 

There  can  be  no  question,  therefore,  but  that  the  junk  business 
was  a  hazardous  employment  at  the  time  of  this  accident  and  that 
all  the  employees  of  the  junk  dealer,  whether  thej  were  engaged 
in  the  junk  business  proper  or  only  in  something  incidental  to  it, 
were  covered  by  the  act.    It  is  quite  manifest  that  junk  of  the  size 
of  this  tremendous  balance  wheel  cannot  be  handled  until  it  is 
broken  up  into  smaller  pieces.    For  our  purposes  it  does  not  mat- 
ter what  means  are  used  to  accomplish  this  purpose.    Whether  it 
is  done  by  blasting,  by  breaking  it  up  with  a  maul,  by  acetylene 
torch  or  by  dropping  heavy  weights  upon  it,  is  of  little  importance. 
The  principal  thing  to  be  noted  is  that  the  work  is  done  to  reduce 
the  junk  to  proportions  which  can  be  handled.     I  do  not  think, 
therefore,  that  the  fact  of  the  junk  being  broken  by  blasting  has 
any  particular  bearing  upon  the  case.     The  principal  business  of 
the  employer  was  not  blasting  but  dealing  in  junk,  and  certainly 
putting  the  junk  into  marketable  form   was   incident  to   that 
business. 

It  is  to  be  noted  that  while  Levine  apparently  had  some  skill  in 
using  the  materials  necessary  for  blasting,  blasting  was  not  his 
regular  occupation  and  that  he  had  given  up  his  regular  occupation 
of  buying  junk  for  the  time  being,  and  for  a  consideration  turned 
in  to  help  these  wholesale  junk  dealers  handle  their  product.  I  do 
not  think  the  fact  that  he  agreed  to  break  the  wheel  up  for  a  oer- 
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tain  specified  sum  militates  against  the  position  that  he  was  an 
employee  within  the  meaning  of  the  Compensation  Law.  When 
he  left  his  business  of  buying  junk  and  turned  to  the  business  of 
breaking  up  junk  for  a  wholesale  dealer,  I  think  he  became  an 
employee  of  the  latter  within  the  meaning  of  the  Compensation 
Law.  It  would  not  be  of  much  use  to  attempt  to  review  the  decided 
cases,  but  I  think  the  Rheinwald  case  was  one  which  carried  the 
doctrine  of  employer  and  employee  much  farther  than  this  case 
does  and  while  it  is  true  that  the  case  was  subsequently  disallowed 
on  the  strength  of  the  Bargey  case,  the  doctrine  of  employment  was 
not  disturbed  and,  as  already  stated,  the  effect  of  the  Bargey 
decision  has  now  been  overcome  by  an  amendment  to  the  statute. 
The  master  and  servant  law,  as  applied  to  n^ligence  cases,  is  not 
controlling  here. 

The  question  of  the  rate  of  compensation  is  a  somewhat  diflScult 
one.  Compensation  cannot  be  based  on  the  wages  of  an  expert 
blaster,  because  blasting  was  not  the  business  of  either  the  employer 
or  the  employee.  Claimant's  earnings  for  the  preceding  year  can- 
not be  used  as  the  basis,  because  he  was  not  employed  for  substan- 
tially the  whole  of  the  preceding  year  but  was  in  business  for  him- 
self, neither  is  buying  junk  on  one's  own  account  the  same  kind  of 
an  occupation  as  working  for  a  wholesale  junk  dealer.  I  think 
claimant  must  have  his  compensation  fixed  by  taking  as  its  basis 
the  average  earnings  of  an  ordinary  helper  in  the  wholesale  junk 
business  and  that  the  case  must  be  continued  to  have  the  rate 
determined. 

On  the  15th  day  of  November,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  John  M.  O'Esau,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  E.  W.  Bliss 
Company,  Employer;  ^Etna  Life  Insurance  Company, 
Insurance  Carrier 

Case  No.  35053 

(Decided  November  15,  I9I7) 

Injuries  sustained  by  John  M.  O'Esau  while  employed  by  E.  W.  Bliss  Com- 
pany. 

John  M.  O'Esau,  the  claimant  herein,  on  March  28,  1916,  while 
employed  by  E.  W.  Bliss  Company,  in  rolling  shells  along  a  bench  in  the 
course  of  his  business,  caught  his  finger  between  two  shells.  The  finger 
was  badly  hurt  but  the  employer  gave  him  a  position  as  foreman  and 
continued  him  at  his  old  wages.  For  some  time  the  injured  finger  was 
treated  by  the  employer.  Infection  set  in  and  his  condition  has  involved 
the  whole  arm  rendering  it  almost  useless.  The  infection  has  become 
general,  blood  poisoning  has  set  in  and  owing  to  incipient  tuberculosis 
claimant  seems  destined  to  complete  disability.  He  worked  until  April, 
1917,  and  filed  his  claim  with  the  Commission  June  6,  1917.  The  only 
question  herein  is  as  to  whether  the  claim  is  barred  by  section  28  of  the 
statute  which  places  one  year  as  the  limit  of  time  within  whicli  claim 
for  compensation  may  be  filed  with  the  Commission.  Considering  the 
fact  that  the  necessity,  not  to  say  possibility,  of  filing  the  claim  was  not 
apparent  so  long  as  claimant  could  and  did  perform  services  at  the 
former  rate,  and  the  further  fact  that  the  employer  was  at  all  times 
aware  of  the  serious  nature  of  the  injury,  held,  that  the  employer  is  not 
in  a  position  to  invoke  the  aid  of  the  limitations  set  by  the  statute.  An 
award  should  be  made  from  the  time  claimant's  wages  stopped  to  date, 
and  the  case  continued.    Award  made  to  date  and  case  continued. 

On  March  28,  1916,  the  claimant,  according  to  the  employer's 
first  report  of  injury,  which  was  made  two  day s  thereafter,  received 
a  contusion  of  the  third  finger  of  the  right  hand.  In  answer  to  the 
direction,  "  Describe  in  full  how  the  accident  occurred  ?  "  the 
employer  states,  "  Rolling  shells  along  bench,  caught  his  finger 
between  two  shells."  The  claimant's  injury  was  quite  severe  and 
soon  incapacitated  him  from  doing  his  former  work,  but  his 
employer  arranged  matters  so  that  with  his  injured  hand  he  took  a 
position  as  foreman  or  overseer  and  continued  working  at  his  old 
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wages.  The  injured  finger  required  treatment  and  he  was  treated 
for  a  considerable  period  of  time  by  his  employer.  He  was  later 
requested  to  go  to  a  hospital  but  did  not  do  so  and  continued  taking 
treatment  from  his  employer  and  such  treatment  as  he  himself 
thought  necessary.  During  the  time  while  he  was  working  his 
finger  became  infected  and  the  infection  finally  became  very  seri- 
ous. The  condition  now  has  spread  so  as  to  completely  cover  his 
arm  and  render  it  almost  useless.  The  infection  has  become  gen- 
eral, he  has  become  anemic,  has  developed  running  sores  in  other 
portions  of  his  body  and  is  altogether  in  a  very  serious  condition 
for  a  workingman.  It  is  claimed  that  his  blood  poisoning  has 
started  him  on  the  road  to  complete  disability,  owing  to  incipient 
tuberculosis.  He  worked  until  about  April,  1917,  and  filed  his 
claim  for  compensation  with  the  Commission  on  the  6th  day  of 
June,  1917. 

The  insurance  carrier  resists  payment  of  compensation  on  the 
ground  that  the  claim  is  barred  by  section  28  of  the  statute,  which 
places  one  year  as  the  limit  of  time  within  which  claim  for  com- 
pensation may  be  filed  with  the  Commission.  This  is  practically 
the  only  question  in  the  case,  although  the  insurance  carrier  does 
lay  some  stress  upon  the  fact  that  the  injured  man  did  not  accept 
its  offer  of  hospital  treatment  when  it  was  made. 

Claimant  in  person. 

T.  Carlyle  Jones,  for  insurance  carrier. 

Lyon,  Commissioner. —  There  are  two  or  three  general  consid- 
erations which  should  be  taken  up  before  entering  upon  the  specific 
questions  involved. 

The  Workmen's  Compensation  Law  in  its  general  features  does 
not  look  to  the  payment  of  damages  to  an  injured  employee  for 
industrial  accidents.  The  whole  genius  of  the  compensation  sysr 
tem,  as  it  seems  to  me,  is  based  upon  the  proposition  that  the  ques- 
tion of  damages  per  se  shall  be  eliminated  and  payments  shall  be 
made  on  the  basis  of  reduced  earnings  or  reduced  earning  capacity, 
the  compensation  being  paid  for  the  purpose,  if  the  injured  man 
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is  capable  of  being  restored  to  industry,  of  supplying  him  and  his 
family  with  the  means  of  subsistence  while  he  is  either  reoovering 
from  his  injury  or,  if  his  injury  is  such  as  to  incapacitate  him  for 
his  former  employment,  while  he  is  learning  to  perform  other 
services  which  his  injured  condition  makes  possible. 

The  whole  theory  of  the  law,  therefore,  pre-supposes  a  reduction 
in  earning  power  before  anything  arises  which  the  Industrial  Com- 
mission can  take  cognizance  of.  Perhaps  this  statement  should  be 
qualified  when  we  take  into  consideration  the  payments  made  for 
difl-memberment.  A  man,  for  instance,  who  loses  the  sight  of  an 
eye  is  to  be  paid  128  weeks'  compensation,  though  he  go  back  to 
work  at  his  old  wages  the  day  following  his  accident,  but  I  do  not 
think  that  this  militates  against  the  general  theory  of  the  law,  his 
compensation  in  that  case  being  apparently  based  on  a  conclusive 
presumption  that  his  earning  capacity  will  be  diminished  in  the 
course  of  his  lifetime  by  what  would  be  equivalent  to  128  weeks' 
compensation.  If  this  theory  of  the  law  be  correct  then  the  claim- 
ant in  this  case  had  no  claim  for  compensation  in  the  real  accepta- 
tion of  that  term,  so  long  as  he  was  able  to  earn,  either  at  his  old 
employment  or  at  his  changed  employment,  his  former  rate  of 
wages,  and  this  concededly  continued  until  April  of  the  year  1917, 
and  for  more  than  a  year  after  his  injury. 

If  the  claim  of  the  insurance  carrier,  therefore,  is  correct  and 
our  theory  of  the  Compensation  Law  is  true,  Mr.  O'Esau's  claim 
for  compensation  w^s  barred  before  it  ever  arose  and  the  statute 
had  run  before  he  was  in  position  to  file  his  claim  for  compensation 
with  this  Commission  at  all. 

We  have  also  to  take  into  consideration  the  fact  that  the  courts 
have  held  that  the  Compensation  Law  is  remedial  in  its  nature  and 
is  to  have  a  very  broad  and  liberal  constniction,  in  order  that  the 
benefits  flowing  from  it  to  injured  men  may  be  properly  secured, 
the  employer  being  in  theory,  at  least,  properly  reimbursed  for  all 
such  payments  by  having  the  cost  of  compensation  thrown  upon 
the  ultimate  purchaser.  It  is  also  to  be  noted  that  in  this  case  the 
injured  workman  stands  in  a  position  with  reference  to  his  com- 
pensation entirely  different  from  that  which  workmen  sometimes 
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assume.  It  is  sometimes  found  that  injured  workmen  do  not 
attempt  to  perform  such  service  as  they  are  able  when  they  are 
temporarily  put  out  of  their  regular  employment.  Mr.  O'Esau, 
however,  while  he  was  injured  severely  enough  so  that  he  might 
well  have  ceased  working  entirely  until  recovered,  manifested  a 
proper  disposition  both  to  keep  his  earnings  at  their  maximum  and 
relieve  his  employer  from  the  necessity  of  paying  compensation 
without  receiving  anything  in  the  way  of  service.  He  certainly 
worked  for  many  months  with  a  concededly  bad  hand  and  one 
which  would  have  led  most  workmen  to  have  ceased  employment 
altogether.  He  should  not  be  penalized  for  so  doing.  The  claim- 
ant, therefore,  stands  in  the  best  possible  relation  to  the  scheme  of 
compensation  when  he  asks  the  Commission  to  overlook  his  failure 
to  file  his  claim  for  compensation  at  an  earlier  date,  and  it  seems 
the  Commission  is  fully  warranted  in  going  as  far  as  possible  to 
relieve  him  from  his  failure  to  file  his  claim  earlier,  and  I  think 
it  is  in  this  spirit  that  the  approach  must  be  made  to  this  claim. 

It  is  a  well-settled  general  rule  that  a  defendant  who  has  not 
expressly  waived  the  defense  of  the  Statute  of  Limitations  may 
be  estopped  by  his  conduct  from  setting  up  the  statute,  where  his 
conduct,  though  not  fraudulent,  has  nevertheless  directly  induced 
the  plaintiff  to  delay  bringing  suit  until  after  the  expiration  of  the 
statutory  period.     9  Am.  &  Eng.  Ann.  Cas.  755. 

In  Brookman  v.  Metcalf,  4  Kobt.  (N.  T.)  568,  it  appeared  the 
defendant  owed  the  plaintiff  upon  two  promissory  notes.  The 
defendant  in  order  to  induce  the  plaintiff  not  to  sue  upon  the 
second  note  promised  the  plaintiff  that  he  would  abide  the  result 
of  the  decision  in  a  pending  suit  on  the  first  note.  Influenced  by 
such  offer  the  plaintiff  delayed  bringing  an  action  upon  the  second 
note  until  after  the  decision  of  the  action  upon  the  first  note  and 
until  after  the  bar  of  the  Statute  of  Limitations  had  attached.  The 
court  said :  "  It  seems  to  me,  upon  the  doctrine  of  equitable 
estoppel  or  estoppel  in  pais,  the  defendant  ought  not  to  be  allowed 
to  disregard  his  engagement  and  set  the  statute  up  as  a  defense. 
*  *  *  It  is  not  necessary  to  an  equitable  estoppel,  that  the 
party  should  design  to  mislead.    If  his  act  was  calculated  to  mis- 
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lead,  and  actually  has  misled  another  who  acted  upon  it  in  good 
faith,  it  is  enough." 

Mr.  Parsons  in  his  work  on  Contracts  says :  "  When  a  man  has 
made  a  declaration  or  a  representation,  or  caused,  or,  in  some 
cases  not  prevented,  a  false  impression,  or  done  some  significant 
act,  with  intent  that  others  should  rely  upon  it  and  act  thereon, 
and  upon  which  others  have  honestly  relied  and  acted,  he  shall  not 
be  permitted  to  prove  that  the  representation  was  false,  or  the  act 
unauthorized  or  ineffectual,  if  an  injury  would  occur  to  the  inno 
cent  party,  who  acted  in  full  faith  in  its  truth  or  validity."  2 
Pars.  Cont.  340. 

In  an  action  for  personal  injuries,  a  promise  of  settlement  will 
stop  the  running  of  the  statute,  or,  in  other  words,  where  the 
claimant  is  led  to  postpone  his  suit  by  the  statement  of  the  defend- 
ant to  the  effect  that  a  suit  will  be  unnecessary,  the  defendant  will 
be  estopped  to  plead  the  Statute  of  Limitations  when  subsequently 
sued.    Renackowsky  v.  Water  Comrs.,  122  Mich!  613. 

Where  a  claim  was  properly  filed  against  the  estate  of  a  dece- 
dent, except  that  no  notice  was  served  on  the  administrator  as 
required  by  statute,  but  the  administrator  made  a  partial  payment 
jmd  offered  to  pay  the  balance  in  real  estate,  it  was  held  that  the 
administrator  was  estopped  by  his  acts  from  setting  up  the  Statute 
of  Limitations.    Wilson  v.  McElroy,  83  Iowa,  593. 

Where  a  debtor,  at  his  creditor's  request,  made  a  payment  to  a 
third  person,  and  by  his  conduct  led  the  creditor  to  believe  that 
such  payment  was  intended  as  a  payment  on  the  debt  which  he 
owed  the  creditor,  and  that  it  therefore  arrested  the  running  of  the 
Statute  of  Limitations,  and  the  creditor  refrained  from  suing 
because  of  his  reliance  in  such  conduct,  it  was  held  that  the  debtor 
was  estopped  to  deny  that  the  pajTuent  was  so  intended.  See,  also, 
Armstrong  v.  Levan,  109  Penn.  St.  177;  Bridges  v.  Stephens,  132 
Mo.  524;  Daniel  v.  Board  of  Comrs.,  74  N.  C.  494;  Swofford 
Bros.  V.  Goss,  65  Mo.  App.  55. 

Following  these  opinions  and  decisions  and  having  in  mind  the 
serious  nature  of  claimant's  present  condition,  and  the  fact  that 
the  necessity,  not  to  say  possibility,  of  filing  the  claim  was  not 
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apparent  so  long  as  claimant  could,  and  was  willing  to,  perform 
service  at  his  former  rate,  and  the  further  fact  that  the  employer 
was  at  all  times  aware  of  the  serious  nature  of  claimant's  injury, 
I  am  of  the  opinion  that  the  employer  is  not  in  a  position  .to  suc- 
cessfully invoke  the  bar  of  the  statute. 

It  is  true  that  claimant  did  not  fully  accept  the  medical  attend- 
ance offered  him  by  the  employer,  which  would  perhaps  have 
lessened  the  period  of  his  disability,  but  the  statute  gives  the 
injured  employee  the  right  to  exercise  his  own  judgment  in  that 
respect,  at  least  to  the  extent  here  shown. 

There  should  be  an  award  from  the  time  his  wages  stopped  to 
date,  and  the  case  continued. 

On  the  15th  day  of  November,  1917,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Cabl  Leczowski,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  T.  LaFave 
&  Bellinger,  Employer;  London  Guarantee  and  Accident 
Company,  Insurance  Carrier 

Case  No.  72850 

(Decided  November  15,  1917) 

Injuries  sustained  by  Carl  Lecxowski  while  employed  as  a  lumber  jack  by 
T.  LaFave  &  Bellinger. 

On  October  5,  1914,  the  claimant,  Carl  Leczowski,  while  working  as  a 
lumber  jack  for  T.  LaFave  &  Bellinger,  lumber  men,  was  assisting  in 
skidding  logs  with  other  men  aided  by  a  team.  In  moving  a  log  a  chain 
broke  and  the  log  rolled  back  injuring  claimant  seriously.  The  first 
notice  of  the  claim  was  filed  with  the  Commission  on  February  3,  1917, 
and  on  March  29,  1917,  another  claim  was  filed  with  the  Commission. 
No  written  notice  of  the  accident  was  ever  served  on  the  employer.  The 
insurance  carrier  holds  that  the  claim  is  barred  under  section  28  of  the 
statute  because  not  filed  with  the  Commission  within  one  year  after  the 
injury.  Held,  that  the  employer  and  insurance  carrier  were  not  prejudiced 
by  the  failure  to  give  the  written  notice  required  by  section  18.     Under 
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section  28  of  the  law^  howeTer,  the  failure  to  give  such  notice  is  a  full 
protection  to  the  employer  as  there  is  nothing  in  the  record  to  show  that 
the  employer  or  insurance  company  had  any  knowledge  that  a  claim  for 
compensation  would  be  presented.  Award  denied  on  the  ground  that  the 
claim  is  barred  by  the  Statute  of  Limitations. 

The  claimant  was  what  is  known  as  a  lumber  jack  working  for 
LaFave  &  Bellinger,  lumber  men,  and  on  the  5th  of  October,  1914, 
was  assisting  in  skidding  logs  with  other  men  and  with  the  help 
of  a  team.  In  moving  a  log  on  to  a  pile  of  other  logs  the  chain,  or 
something  connected  with  the  process,  slipped,  and  the  log  rolled 
back  striking  the  claimant  in  the  abdomen.  The  claimant  stayed 
about  the  work  for  the  balance  of  that  day,  was  taken  at  night  on 
horseback  to  the  logging  camp  about  three  miles,  and  was  there- 
after taken  by  the  foreman  of  his  employer,  or  someone  at  the  fore- 
man's instance,  to  the  hospital  in  IJtica  where  he  was  attended  and 
his  accident  turned  out  to  be  of  a  serious  character. 

The  first  notice  of  a  claim  for  compensation  was  filed  with  the 
Commission  on  February  3,  1917,  and  on  March  29,  1917,  another 
claim  was  filed  with  the  Commission.  No  writtoi  notice  of  the 
accident  was  ever  served  on  the  employer. 

The  insurance  carrier  resists  the  payment  of  compensation  on 
the  ground  that  it  is  prejudiced  by  the  failure  to  give  written 
notice  of  the  accident  and  that  the  claim  is  barred  under  section  28, 
because  not  filed  with  the  Commission  within  one  year  after  the 
injury. 

Edward  Hanagan,  for  claimant 

A.  G.  Senior  and  W.  C.  Tucker,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  claimant  had  a  painful  injury 
which  concededly  arose  out  of  and  in  the  course  of  his  employment 
and  of  which  the  employers  through  their  duly  appointed  overseer 
had  immediate  knowledge.  The  claimant  was  found  by  the  man 
in  charge  of  the  work  to  be  so  seriously  injured  that  he  was  sent 
on  the  day  following  his  accident  to  a  distant  city  for  medical  treat- 
ment, and  I  think  under  many  decisions  made  by  the  Commission 
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it  must  be  found  that  the  employer  and  insurance  carrier  were  not 
prejudiced  by  the  failure  to  give  the  written  notice  required  by 
section  18. 

The  Commission  has  frequently  held  that  there  are  two  main 
reasons  why  the  employer  should  have  the  notice  required  by  sec- 
tion 18,  that  he  may  have  the  opportunity  to  investigate  and  deter- 
mine whether  an  accident  happened  and  offer  medical  treatment 
to  minimize  his  loss.  In  these  respects  he  certainly  cannot  have 
been  prejudiced  in  this  case  by  not  having  written  notice,  because 
those  who  represented  the  employer  not  only  knew  of  the  accident, 
but  gave  the  requisite  medical  treatment.  The  question  of  the  bar 
of  the  statute,  however,  is  a  different  one  and  it  seems  to  me  that 
section  28  of  the  law  is  fatal  to  this  claim.  The  Commission  has 
held  in  cases  heretofore  that  it  is  possible  for  an  employer  to  so 
comport  himself  toward  an  injured  employee  as  to  estop  himself 
from  pleading  the  Statute  of  Limitations,  as,  for  instance,  where  the 
injured  employee  is  either  kept  on  the  payroll  until  the  expiration 
of  a  year  or  is  in  some  way  lulled  to  sleep  on  his  rights,  or  misled 
by  the  employer,  but  I  think  on  all  the  evidence  in  this  case,  such 
cannot  be  the  finding  here.  It  is  true  that  the  claimant  gave  some 
testimony  which  might  be  construed  into  a  statement  made  by  the 
attorney  for  the  insurance  company,  that  his  claim  for  compensa- 
tion was  being  looked  after  by  the  company  itself.  The  attorney, 
however,  went  on  the  stand  and  absolutely  denied  that  anything 
of  the  kind  took  place,  stating  that  the  only  thing  that  he  was  inter- 
ested in  was  the  question  of  the  doctor's  bill  that  had  been  pre- 
sented, and  there  is  nothing  in  the  record  except  some  rather  doubt- 
ful testimony  from  the  claimant  himself,  which  would  go  to  show 
that  the  employer  or  insurance  company  had  any  knowledge  that 
a  claim  for  compensation  would  be  presented. 

I  can  find  nothing  in  this  record  which  would  work  an  estoppel 
against  the  employer  and  insurance  company.  The  claim  for  com- 
pensation certainly  arose  on  the  5th  of  October,  1914,  or  at  least 
two  weeks  thereafter,  for  the  man  was  incapacitated  at  once,  and 
I  can  find  no  reason  for  holding  that  the  statute,  which  places  a  bar 
to  the  claim  at  the  expiration  of  one  year,  should  not  be  held  to  be 
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effective  where  the  claim  for  compensation  was  confessedly  not 
filed  for  more  than  two  years  after  it  arose. 

I  think  an  award  must  be  denied  on  the  ground  that  the  claim 
is  barred  by  the  Statute  of  Limitations. 

On  the  15th  day  of  November,  1917,  the  Commission  acted 
upon  the  foregoing  matter  in  accordance  with  the  foregoing 
opinion. 


In  the  Matter  of  the  Claim  of  Harry  Sierstbd,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Leinhos, 
EisTGELKE  &  Book,  Employers;  Hartford  Accident  Insur- 
ance Company,  Insurance  Carrier 

Case  No.  70042 

(Decided  November  27,  1917) 

Injuries  sustained  by  Hairy  Siented  while  employed  by  Leinhos,  Enicelke  & 
Bock. 

On  April  17,  1917,  Harry  Siersted,  while  employed  by  the  firm  of 
Leinhoa,  Engelke  &  Bock,  was  sent  out  on  an  errand.  Ordinarily  he  used 
the  stairs.  On  the  day  in  question  in  coming  down  the  stairs  he  passed 
a  single  passenger  elevator  which  was  open,  the  operator  standing  near 
the  street  door  at  the  time.  Claimant  stepped  into  the  open  elevator, 
the  floor  of  which  was  not  identical  with  the  floor  of  the  building.  He 
fell  and  struck  the  starting  mechanism  of  the  car,  causing  it  to  go  up, 
and  his  body  became  caught  between  the  floor  of  the  elevator  and  the  top 
of  the  elevator  door.  The  claimant  sustained  injuries  which  are  per- 
manent in  character  and  he  will  undoubtedly  be  an  invalid  for  life. 
Held,  however,  that  the  accident  had  no  connection  with  the  boy's  employ- 
.ment.  To  recover  not  only  must  it  appear  that  the  accident  arose  in  the 
course  of  the  employment  but  out  of  the  employment.  The  boy  had  no 
business  in  the  elevator  and  the  award  must  be  denied  and  the  claim 
dismissed.    Award  denied  and  claim  dismissed. 

This  is  a  claim  for  injuries  sustained  by  the  claimant,  Harry 
Siersted,  on  April  17,  1917,  in  an  elevator  in  the  building  in  which 
he  was  employed.  The  injuries  are  permanent  in  character  and 
the  claimant  will  doubtless  be  an  invalid  for  life. 
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On  the  day  in  question  claimant  was  sent  out  on  an  errand 
The  firm  for  which  he  worked  occupied  the  second  floor  of  the 
building  and  he  customarily  used  the  stairs.  He  came  down  the 
stairs  and  passed  the  single  passenger  elevator  which  was  open,  the 
elevator  operator  standing  near  the  street  door  at  the  time.  For 
some  reason  claimant  stepped  into  the  open  elevator.  The  floor  of 
the  elevator  seems  not  to  have  been  on  the  identical  level  with  the 
floor  of  the  building;  claimant  miscalculated  the  distance  and  fell. 
In  so  doing,  it  appears  he  struck  the  starting  mechanism  of  the 
elevator  causing  it  to  go  up  and  his  body  became  caught  between 
the  floor  of  the  elevator  and  the  top  of  the  elevator  door. 

Dayton  &  Bailey  (James  A.  Dayton  of  counsel),  for  employer 
and  insurance  carrier. 

Sayek,  Commissioner. —  There  is  no  doubt  but  that  the  accident 
to  the  claimant  herein  arose  during  the  course  of  his  employment. 
It  is  seriously  contended,  however,  that  the  accident  did  not  arise 
out  of  the  employment.  The  claimant  was  sent  out  on  an  errand. 
He  was  a  boy  sixteen  and  a  half  years  of  age;  In  passing  out  of 
the  building,  it  was  necessary  for  the  claimant  to  pass  the  .open 
door  of  the  single  passenger  elevator.  It  was  not  necessary  for  hini 
to  go  into  the  elevator,  nor  did  he  have  any  duty  that  took  him 
into  it.    He  did,  however,  step  aside  and  step  into  the  elevator. 

On  April  twenty-third  claimant  signed  an  affidavit  in  which  he 
said:  "On  my  way  downstairs  to  entrance  to  building  before 
passing  entrance  to  elevator,  I  pushed  buzzer  and  intended  going 
into  elevator  and  fool  elevator  operator  who  was  standing  in  door 
way." 

At  a  special  hearing  held  at  the  hospital  where  the  claimant  was 
confined,  he  said  that  he  did  not  push  the  buzzer  and  that  he  did 
not  know  why  he  stepped  into  the  elevator.  He  testified  he  did 
not  run  the  elevator ;  that  he  had  no  occasion  to  go  in  it ;  there  was 
nobody  in  the  elevator  at  the  time.  He  testified  before  the  Deputy 
Commissioner :  "  Q.  Why  did  you  go  in  the  elevator  ?  A.  I  don't 
know  why  I  went  there.  Q.  You  had  no  reason  for  going  there  at 
all  ?    A.  No,  sir.    Q.  Did  you  press  the  buzzer  ?    A.  No,  sir.    Q. 
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You  didn't  ring  the  bell  at  all  ?  A.  No,  sir.  *  *  ♦  Q.  Why 
did  you  step  in  there  ?  A.  I  don't  know  why  I  stepped  in  there, 
I  cannot  really  tell  that.  Q.  You  were  on  your  way  out  of  the 
building?    A.  Yes,  sir." 

And  in  another  place :  "  Q.  Just  an  impulse  that  you  jumped 
in  there  ?  A.  Just  wanted  to  step  in  there,  that's  alL  Q.  Boyish 
play  ?    A.  That's  all ;  I  didn't  mean  any  harm." 

Sad  as  such  a  case  as  this  is,  and  tragic  as  its  results  may  be,  I 
cannot  see  from  the  evidence  that  the  accident  had  the  slightest 
connection  with  the  boy's  employment.  In  order  to  charge  the 
employer  with  responsibility  under  the  Compensation  Law,  it  is 
not  only  necessary  that  the  accident  should  arise  in  the  course  of 
the  employment,  but  that  it  should  arise  out  of  the  employment. 
I  cannot  see  by  any  stretch  of  the  imagination  how  it  can  be  seri- 
ously contended  that  this  accident  arose  out  of  the  employment 

The  award  must  be  denied  and  the  claim  dismissed. 

On  the  27th  day  of  November,  1917,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Antonia  Bobgeb  Daleoky,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  ANTOino  Dalecky,  against  IsmoB  Bbkko- 
wiTZ,  Employer;  Employers'  Liability  Insubanob  Cobpo- 
BATiON,  Insurance  Carrier 

Case  No.  9218 

(Decided  December  11,  1917) 

Injuries  sustained  by  Antonio  Dalecky,  resulting  in  his  deatb,  wbile  employed 
by  Isidor  Berkowitz. 

On   February   3,    1017,   Ant(Hiio  Dalecky,  while   employed  by   Isidor 

Berkowitz,  sustained  injuries  resulting  in  his  death,  and  the  claimant 

seeks  to  recover  compensation  for  his  death  on  the  ground  that  she  was 

*    his  common-law  wife.     In  1897,  she  married  one  Borger  and  nine  years 

afterward  her  husband  disappeared  and  has  not  since  been  heard  fitmi. 
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In  1911  or  early  in  1912^  she  began  living  with  Antonio  Dalecky  and 
claims  as  a  common-law  wife.  Several  children  were  bom  to  them. 
From  the  facts  adduced  the  proof  as  to  a  common-law  marriage  having 
actually  occurred  is  most  unsatisfactory.  Seldf  that  the  most  that  had 
been  shown  was  an  agreement  between  the  parties  for  a  future  marriage 
and  thai  there  was  a  failure  of  proof  of  any  present  contract  of  mar- 
riage. Award  denied  on  the  groimd  that  there  is  no  sufficient  proof  that 
claimant  is  the  widow  of  the  deceased. 

Claim  is  made  by  Antonia  Borger  Dalecky  as  widow  of  Antonio 
Dalecky  on  behalf  of  herself  and  minor  children  for  compensation 
growing  out  of  the  death  of  Antonio  Dalecky  on  February  3,  1917. 
The  claimant  makes  claim  as  the  conmion-law  wife  of  the  deceased. 
It  seems  that  she  was  married  in  1897  to  one  Borger,  and  that  in 
the  latter  part  of  1906  her  husband  disappeared  and  has  not 
since  been  heard  from.  In  the  latter  part  of  1911,  or  the  early 
part  of  1912,  Antonio  Dalecky  and  the  claimant  began  living 
together  in  the  relation,  as  the  claimant  claims,  of  common-law 
marriage  and  several  children  were  bom  to  them. 

The  question  whether  the  decedent's  death  was  caused  by  his 
accident  is  not  without  its  difficulty,  but  the  principal  question 
litigated  is  whether  the  evidence  is  sufficient  to  warrant  a  finding 
that  there  was  a  common-law  marriage. 

Claimant  in  person. 

W.  L,  Tufts,  for  insurance  carrier. 

Lyon,  Commissioner. —  There  can  be  no  doubt  since  the  deci- 
sion of  the  Court  of  Appeals  in  the  case  of  Ziegler  v.  Cassidy,  220 
N.  Y.  98,  that  a  common-law  marriage  can  be  contracted  in  the 
State  of  New  York.  In  the  present  case  there  is  the  usual  testi- 
mony from  acquaintances  of  the  deceased  and  the  claimant  to  the 
effect  that  they  lived  together  as  man  and  wife  and  that  the  claim- 
ant took  the  decedent's  name  and  that  the  two  generally  passed  in 
the  neighborhood  as  husband  and  wife.  While  this  is  competent 
testimony  to  prove  a  common-law  marriage,  it  is  by  no  means  con- 
trolling and  there  must  be,  I  think,  in  addition  to  it,  some  definite 
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proof  that  the  relationship  in  its  inception  was  accompanied  by 
an  agreement  to  enter  into  the  relation  of  husband  and  wife  in 
words  in  the  present  tense.  It  is  not  sufficient  that  the  relation- 
ship should  be  preceded  by  promises  between  the  parties  that  they 
will  at  some  future  time  become  husband  and  wife.  The  definite 
contract  of  marriage  must  precede  cohabitation,  or  the  case  will  be 
guided  by  the  rule  that  a  relationship  which  is  meretricious  in  its 
inception  will  be  presumed  to  continue  so  in  the  absence  of  clear 
proof  to  the  contrary.  Guided  by  these  rules,  I  am  unable  to  see 
how  a  contract  of  marriage  was  entered  into  between  the  deceased 
and  the  claimant  at  the  time  when  they  began  living  together.  The 
claimant's  own  testimony,  it  seems  to  me,  negatives  any  claim  that 
she  and  the  deceased  entered  into  the  marriage  relation.  It  is 
quite  true  that  she  states  in  some  places  that  she  and  the  deceased 
promised  to  become  husband  and  wife,  but  I  think,  in  view  of  her 
whole  testimony,  this  was  rather  a  promise  to  be  carried  out  in  the 
future  than  a  present  contract  of  marriage.  The  claimant  dis- 
tinctly states  that  after  the  injury,  not  thinking  that  Mr.  Dalecky 
would  die,  arrangements  were  made  for  a  marriage  ceremony  but 
that  Mr.  Dalecky  died  before  it  had  been  consummated.  While 
this  may  not  be  conclusive  against  a  prior  common-law  marriage,  it 
is  still  some  evidence  that  they  did  not  consider  themselves  hus- 
band and  wife  before  that  time.  Among  other  things,  the  claim- 
ant testified  as  follows :  "  Q.  How  did  you  happen  to  go  to  live 
with  Mr.  Dalecky  ?  What  happened  ?  What  did  he  say  to  you  ? 
A.  I  didn't  say  anything  to  him  or  he  to  me.  I  knew  him  when 
he  was  a  young  fellow  going  around.  I  knew  him  before  my  first 
husband.  Q.  Tell  us  all  about  your  going  there  to  live  with  him. 
What  he  said  to  you  and  you  to  him  and  how  you  happened  to  go 
there.  A.  How  I  happened  to  go  there?  We  said  nothing  to 
each  other.  He  says,  *  I  see  you  are  in  hard  circumstances,  very 
hard  to  bring  up  children.  I  am  going  to  help  you  out  because  the 
high  cost  of  living  is  something  terrible.  I  see  you  have  got  four 
little  children.  I  am  going  to  live  with  you  and  help  you  out'  I 
bore  three  children  to  him.  I  wouldn't  put  the  children  in  a  home. 
I  took  that  man  to  help  me  out.     Q.  Nothing  more  was  said 
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between  you  ?  A.  Nothing  more.  Q.  He  didn't  say  he  wonld  be 
your  husband  ?    A.  Yes,  sir,  he  did.    He  was  going  to  marry  me." 

And  again,  "Q.  He  knew  you  were  married?  A.  He  knew 
about  it  certainly.  He  knew  that.  He  knew  my  husband  when 
he  —  Q.  That  was  the  real  reason  you  didn't  marry  ?  A.  No,  it 
wasn't  that  reason.  I'll  tell  you  the  reason.  I  hunted  high  and 
low.  I  wasn't  sure  whether  the  man  was  dead  or  alive.  I  hunted 
on  Blackwell's  Island,  the  penitentiary  and  the  workhouse,  all 
over,  the  morgue, —  I  went  all  over  and  couldn't  locate  hinL  They 
answered  back  probably  the  man  must  have  been  killed  by  a  train 
and  buried  as  an  unknown  person.  Q.  That  was  the  reason  you 
didn't  marry  at  that  time?  A.  I  didn't  marry  because  I  was 
afraid.  Q.  Because  you  were  afraid  that  your  husband  was  still 
alive  ?  A.  I  don't  believe  he  is  alive.  Q.  But  at  that  time  you 
were  afraid  and  that  is  the  real  reason  you  didn't  marry  ?  A.  That 
was  the  reason  I  was  afraid.  We  didn't  want  to  commit  no 
bigamy." 

This  testimony,  it  seems  to  me,  negatives  any  statement  made  by 
the  claimant  that  she  and  the  deceased  really  entered  into  an 
agreement  in  the  present  tense  to  become  husband  and  wife.  There 
was  no  writing  and  there  were  no  witnesses  to  the  alleged  agree- 
ment. It  is  true  the  claimant  speaks  about  some  brothers  and 
sisters  being  present  at  the  time,  but  her  testimony  in  that  regard 
seems  to  be  rather  an  agreement  for  future  marriage  than  any 
arrangement  for  a  present  marriage  contract. 

I  do  not  think  the  Conmiission  is  warranted  in  making  awards 
to  women  who  establish  their  relation  as  widow  by  evidence  as 
weak  and  inconclusive  as  the  evidence  in  this  case,  and  I,  therefore, 
advise  that  an  award  be  denied  on  the  ground  that  there  is  no 
8u£Scient  proof  that  the  claimant  is  the  widow  of  the  deceased. 
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In  the  Matter  of  the  Claim  of  Hbnet  W.  Ridout  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Bodoers 
&  Haggebty,  Employer  and  Insurance  Carrier 

Claim  No.  64222 

(Decided  December  11,  1917) 

Injuries  sustained  hy  Henry  W.  Ridout  while  employed  by  Rodgers  ft  Hag- 
gerty,  sewer  constnictoz%  in  the  dty  of  New  York. 

On  November  16,  1914,  Henry  W.  Ridout,  while  employed  by  Rodgers 
k  Haggerty  and  engaged  in  connecting  two  sewers  in  the  city  of  New 
York,  was  severely  injured  by  an  explosion  of  gasoline  whidi  had  leaked 
into  the  sewer.    On  June  9,  1916,  the  claimant  filed  with  the  Commission 
a  notice  of  election  to  sue  a  third  party  not  in  the  same  employ,  the  third 
party   being   Garford   Auto   Service   Company  or   others   operating  the 
Grarford  Garage  at  Gerard  avenue  and  One  Hundred  and  Fiftieth  street, 
but  reserving  to  himself  and  his  dependents  all  further  rights  and  reme- 
dies, if  any,  remaining  to  him  or  to  them  under  the  provisions  of  the 
act.     This  third  party  stilt  was  tried  and  claimant  was  defeated.     He 
now  claims  oompensation  under  the  law  and  the  claim  is  resisted  by  the 
insurance  carrier  on  the  ground  of  a  technical  failure  on  the  part  of  the 
claimant  to  file  his  claim  within  one  year  after  the  accident  and  on  the 
further  ground  that  claimant  has  been  in  a  gainful  employment  since 
his  injury  and  therefore  is  not  entitled  to  compensation.    Held,  that  the 
claimant  had  filed  a  sufficient  claim  for  compensation  within  the  required 
year.     The  reservation  of  his  rights  in  the  notice  filed  with  the  Com- 
mission was  sufficient.     The  evidence  showed  that  claimant's  injuries 
were  very  severe  and  for  a  considerable  length  of  time  debarred  him  from 
all  laborious  work.    He  has  lost  the  use  of  one  of  his  hands  so  far  as  his 
former  occupation  is  concerned.    Before  he  was  injured  claimant  'wwa  a 
very  high  class  workman,  earning  six  dollars  per  day.    He  is  entitled  to 
two-thirds  of  his  former  wages   after  deducting  therefrom  his   actual 
earnings  in  his  present  occupation.    Under  all  the  circumstances  of  this 
ease  it  is  recommended  that  now  as  he  is  in  physical  condition  to  earn 
a  considerable  portion  of  liis  former  wages  the  best  interests  of  all  erai- 
cemed  will  be  served  if  some  arrangement  for  a  definite  final  settlement 
of  the  case  by  a  lump  sum  could  be  arranged. 

The  claimant  while  working  for  Bodgers  &  Haggerly  on  Novem- 
ber 16,  1914,  and  engaged  in  connecting  two  sewers  in  the  city  of 
New  York,  was  severely  injured  by  an  explosion  of  gasoline  which 
had  in  some  way  filtered  through  into  the  sewer.     There  is  no 
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claim  but  that  the  accident  arose  out  of  and  in  the  course  of  the 
claimant's  employment.  On  June  9,  1915,  the  claimant  filed  with 
this  Commission  a  notice  of  election  to  sue  a  third  party,  in  the 
following  words :  "  Please  take  notice  that  in  the  case  of  my 
injury  by  accident  on  the  16th  day  of  November,  1914,  arising 
out  of  and  in  the  course  of  my  employment  by  Bodgers  and  Hag- 
gerty,  Inc.,  of  162nd  St.  and  Harlem  Kiver,  notice  of  which  has 
been  given  to  you,  I  elect  under  the  provisions  of  section  29  of  the 
Workmen's  Compensation  Act  to  pursue  my  remedy  against  a 
third  person,  not  in  the  same  employ,  to  wit;  against  Garford 
Auto  Service  Company  or  others  operating  the  Garford  Garage  at 
Gerard  avenue  and  One  Hundred  and  Fiftieth  street,  reserving 
however  to  myself  and  my  dependents  all  further  rights  and 
remedies  if  any  remaining  to  me  or  to  them  under  the  provisions 
of  said  act." 

On  January  11,  1915,  a  precisely  similar  notice  of  election  to 
sue  was  filed  with  the  Commission.  It  seems  that  the  suit  against 
the  third  party  was  tried  and  resulted  in  the  defeat  of  the  claim- 
ant, or  at  all  events,  failed  to  secure  damage  for  him.  Meanwhile, 
the  claimant,  being  an  expert  mason,  instead  of  returning  to  his 
trade  which  he  claims  he  was  unable  to  do,  entered  upon  a  business 
for  himself  in  the  State  of  Connecticut  where  he  took  contracts  of 
more  or  less  magnitude  and  in  which  he  was  assisted  by  two  or 
three  of  his  sons,  some  of  whom  were  becoming  expert  masons  and 
others  were  learning  the  trade.  He  now  comes  to  us  claiming 
compensation  under  the  law,  and  the  claim  is  resisted  by  the 
insurance  carrier  on  two  grounds: 

In  toto  on  the  ground  that  the  claimant's  claim  is  barred  under 
section  28  of  the  Compensation  Law  because  not  filed  with  the 
Commission  within  one  year  after  the  accident,  and  second,  in 
part,  on  the  ground  that  the  claimant  has  been  in  a  gainful  employ- 
ment since  his  injury  and  not  entitled  to  compensation  in  any 
event,  while  so  employed. 

Robert  Stewart,  for  claimant 

Jeremiah  F.  Connor,  for  insurance  carrier. 
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Lyois',  Commissioner. —  I  think  the  claimant  filed  a  suflScient 
claim  for  compensation  within  a  year  after  his  accident.  It  will 
be  noticed  that  the  statute  does  not  provide  any  form  which  must 
be  used  in  making  a  claim  before  this  Commission.  It  is  true  that 
the  Commission's  rules  provide  that  claims  for  compensation  shall 
be  made  upon  blanks  furnished  by  the  Commission,  but  the 
rule  closes  with  the  following  statement:  ^^but  a  writing  which 
sets  forth  the  claims  shall  not  be  rejected  as  insufficient  because 
not  upon  one  of  such  blank  forms,  or  because  not  verified."  The 
election  to  sue,  already  quoted,  specifically  states  that  the  claim- 
ant and  his  dependents  reserve  ^^  all  further  rights  and  remedies,  if 
any,  remaining  to  me  or  to  them  under  the  provisions  of  such  act." 

This,  I  think,  is  a  sufficient  claim  for  compensation  within  the 
statute  and  while  it  would  perhaps  have  been  better  for  the  claim- 
ant to  have  filed  a  claim  for  compensation  on  the  blanks  deemed 
proper  bythe  Commission,  I  do  not  think  that  his  failure  to  do  so 
is  sufficient  to  warrant  the  plea  of  the  Statute  of  Limitations. 

Turning  now  to  the  question  of  the  amount  of  claimant's  com- 
pensation, it  is  quite  evident  from  the  documents  and  testimony 
before  us  that  the  claimant's  injuries  were  very  severe,  and  that 
they,  for  a  considerable  length  of  time,  debarred  him  from  all 
laborious  work.  Our  medical  department  finds  that  one  of  his 
hands,  and  that  too  the  one  which  he  is  accustomed  to  use  most  in 
his  business,  is  still  far  from  its  normal  condition,  having  very 
much  less  grasping  power  than  it  formerly  had,  and  the  claimant 
himself  is  on  record  as  stating  that  he  cannot  use  it  in  his  former 
employment  for  a  longer  period  than  a  few  minutes  or  an  hour. 
There  is  a  good  deal  of  difference  in  the  testimony  as  to  just  what 
work  the  claimant  did  in  the  various  contracts  which  he  took. 
Various  parties  have  testified  that  he  seemed  to  work  with  his 
original  skill  and  vigor.  Others  testified  that  to  their  knowledge 
he  could  only  work  a  few  minutes  at  a  time,  thus  corroborating 
the  claimant  himself,  and  I  think,  both  on  the  examination  of  our 
medical  department  and  on  the  Commission's  own  examination  of 
the  claimant's  hand,  it  must  be  found  that  he  is  not  and  has  not 
been  able  to  do  his  former  amount  of  work,  if  indeed  what  he  did 
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do  was  up  to  his  former  grade  of  work.  His  own  statement  is, 
that  he  simply  directed  the  work  of  his  sons  and  occasionally  for  a 
short  period  did  do  the  high-class  work,  leaving  the  bulk  of  the 
jobs  for  less  skilled  workmen.  He  also  has  filed  with  the  Com- 
mission papers  showing  what  contracts  he  took  and  what  success 
he  had  in  carrying  them  out.  From  these  figures,  it  seems,  that 
with  one  or  two  exceptions,  he  made  no  profit  whatever  on  the  con- 
tracts if  credit  is  to  be  given  his  sons  for  the  work  which  they  did, 
which  I  think  is  only  fair. 

Our  own  investigator  was  sent  to  Bridgeport,  Oonn.,  and  did 
not  find  the  situation  very  much  different  from  that  which  the 
claimant  and  his  witnesses  testified  to.  It  is  to  be  noted  also  that 
the  claimant  before  his  injury  was  a  very  high-class  workman,  his 
wages  being  stated  to  be  as  high  as  six  dollars  per  day.  This  being 
so,  the  claimant  could  earn  a  considerable  weekly  wage,  running  as 
high  as  ten  or  twelve  dollars  per  week  and  still  be  entitled  to  full 
compensation,  since  he  is  entitled  to  have  two-thirds  of  his  former 
wages  paid  to  him,  after  deducting  therefrom  his  actual  earnings, 
and  I  do  not  see  from  the  record  how  it  can  be  found  that  he  earned 
during  the  time  between  his  injury  and  the  hearings  before  the 
Commission,  sufficient  to  reduce  his  earnings  before  his  injury  to 
less  than  one  hundred  dollars  per  month.  I  am,  therefore,  of  the 
opinion  that  the  claimant  is  entitled  to  compensation  from  the 
date  of  his  injury  to  date  at  full  compensation,  but  that  he  is  now 
in  physical  condition  to  earn  a  considerable  proportion  of  his 
former  wages  and  that  the  best  interests  of  all  concerned  will  be 
conserved  if  some  arrangement  for  a  definite  final  settlement  of 
the  case  by  a  lump  sum  could  be  arranged. 
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In  the  Matter  of  the  Claim  of  May  D,  Litts,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Buet  Litts,  against  Risley  Lumber  CoMPAirr,  Employer; 
TitAVELEBs'  Insubanoe  COMPANY,  Insurance  Carrier 

Death  Case  No.  513 

(Decided  January  2,   1918) 

Injuries  sustained  by  Burt  Litts,  resulting  in  his  death,  while  employed  as  a 
stack  painter  by  the  Risley  Lumber  Company. 

This  case  comes  before  the  Oommission  for  review  on  ihe  application  of 
the  insurance  carrier.  On  August  31,  1917,  Burt  Litts,  a  stadc  painter, 
while  at  work  painting  a  smoke  stack  at  the  plant  of  his  employer,  fell 
to  the  ground  because  of  the  breaking  of  a  rope.  He  lived  only  twenty 
minutes  after  his  fall.  The  only  question  here  is  as  to  whether  he  was 
an  employee  or  an  independent  contractor.  Litts  was  to  receive  fifty 
dollars  for  his  work  in  painting  the  stack  from  which  he  fell.  He 
furni^ed  the  rope  and  his  employer  furnished  the  paint  and  also  a 
helper.  As  the  painting  of  the  stack  oould  not  progress  steadily  on 
account  of  weather  conditions  the  employer  gave  him  work  inside  his 
plant  at  painting  for  which  he  was  paid  by  the  day.  Held,  that  the 
fact  that  he  was  to  be  paid  a  certain  lump  sum  for  his  services  in 
painting  the  stack  did  not  suffice  to  make  him  an  independent  contractor, 
and  that  the  award  sAiould  be  confirmed. 

An  award  has  heen  made  in  this  case  in  favor  of  the  claimant 
and  her  two  children  for  the  death  of  Burt  Litts  on  August  31, 
1917,  and  the  case  now  comes  before  the  Commission  for  review 
on  the  application  of  the  insurance  carrier. 

The  employer's  first  report  of  injury  in  answer  to  the  question, 
how  the  accident  occurred,  states,  "  He  was  a  stack  painter  and  his 
rope  broke  and  let  him  fall.  He  lived  only  about  twenty  minutes 
after  falling."  It  appears  that  the  deceased  and  his  family  resided 
on  a  small  farm  in  the  vicinity  of  the  employer's  place  of  business, 
but  that  he  was  accustomed,  when  required,  to  work  for  people  in 
the  neighborhood  where  high-climbing  was  necessary.  He  had, 
before  the  time  of  his  last  employment  by  the  Eisley  Lumber  Com- 
pany, painted  a  smoke  stack  once  or  twice  for  them,  usually  at 
day's  wages.    The  arrangement  for  painting  the  stack  upon  which 
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he  was  working  at  the  time  of  his  accident  was  that  he  should  be 
paid  fifty  dollars  for  his  work.  He,  himself,  furnished  the  ropes 
for  the  scaffolding.  His  ^oaployer  furnished  the  paint  and  also  one 
man  to  help  him.  The  weather  not  being  such  that  he  could  work 
at  the  painting  of  the  stack  all  the  time  the  employer  gave  him 
work  inside  his  plant  at  painting,  for  which  he  was  paid  by  the 
day. 

There  is  no  question  but  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment.  The  only  question  raised  by  the  in- 
surance carrier  is  whether  he  was  an  employee  within  the  meaning 
of  the  Compensation  Law,  the  claim  being  that  his  contract  of  hire 
placed  him  in  the  category  of  an  independent  contractor. 

A.  G.  Patterson,  for  the  claimant. 

T.  F.  Hurley,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  only  ground  for  any  claim  that  the 
deceased  was  an  independent  contractor  is  that  he  was  to  be  paid 
a  certain  lump  sum  for  his  services.  The  testimony  is  that  the 
fifty  dollars  was  supposed  to  be  fair  compensation  for  the 
deceased's  work  at  about  his  usual  wages  for  such  work.  It  will 
be  noticed  that  not  only  did  the  employer  furnish  the  material 
with  which  the  painting  was  to  be  done,  but  the  deceased  did  not 
and  was  not  expected  to  himself  employ  any  help,  the  necessary 
help  being  also  furnished  by  the  employer.  I  do  not  think  the 
mere  fact  of  a  lump  sum  agreement  being  made  instead  of  day's 
wages  takes  the  workman  out  of  the  class  of  an  employee  within 
the  meaning  of  the  Compensation  Law.  The  courts  have  held  that 
piece  workers,  even  those  who  take  their  work  to  their  homes  to 
do,  are  still  employees  within  the  meaning  of  the  law,  and  I  do  not 
see  why  this  case  does  not  fairly  come  within  the  reasoning  of 
such  cases.  While  the  deceased  not  infrequently  did  work  of  this 
kind  it  is  to  be  noted  that  he  did  not  make  a  special  business  of  it, 
did  not  advertise  himself  as  carrying  on  a  separate  business  and 
only  seems  to  have  made  the  bargain  in  the  present  case  on  an 
estimated  wage  basis.  I,  therefore,  advise  that  the  award  be 
confirmed. 
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In  the  Matter  of  the  Claim  of  Raymoxd  J.  Connolly,  for  Com- 
pensation  under  the  Workmen's  Compensation  Law,  against 
TuoKEE  Electrical  Constkuction  Company,  Employer ;  The 
Exchange  Mutual  Indemnity  Insurance  Company  and 
Zurich  General  Accident  Insurance  Company,  Insurance 
Carriers 

Claim  No.  9217 

(Decided  January  2,   1918) 

Injnriet  sustained  by  Saymond  J.  Connolly  while  employed  by  the  Tncfcer 
Electrical  Construction  Company. 

On  January  4,  1917,  Raymond  J.  Connolly,  a  resident  of  New  York 
State,  was  injured  a/t  Waterbury,  Ck>nn.,  while  employed  by  the  Tucker 
Electrical  Construction  Company,  a  corporation  having  offices  in  New  Yoric 
State.  The  matter  of  his  claim  for  compensation  against  the  Exchange 
Mutual  Indemnity  Insurance  Company  was  tried  and  an  appeal  therefrom 
taken  to  the  Appellate  Division  of  the  Supreme  Court,  Third  Department, 
where  the  award  was  reversed  and  the  proceeding  sent  back  to  the  Com- 
mission in  order  to  have  included  in  the  record  the  two  insurance  poli- 
cies which  are  the  subject  of  the  controversy,  and  to  have  additional 
findings  made.  The  only  question  now  before  the  Commission  is  whether 
the  Exchange  Mutual  Indemnity  Insurance  Company  or  the  Zurich 
General  Accident  Insurance  Company,  or  both,  shall  be  held  as  the  insur- 
ance carrier.  Held,  that  the  Commission  is  without  jurisdiction  to  deter- 
mine the  rights  as  between  the  two  insurance  carriers  because  the  <Mie 
is  before  us  under  a  New  York  Workmen's  Compensation  policy,  over 
which  we  have  jurisdiction,  and  the  other  is  before  us  with  reference 
to  a  liability  under  a  Connecticut  policy,  which  we  have  no  jurisdiction 
to  interpret  or  apply.  The  award  should  be  made  against  the  employer 
and  the  Exchange  Mutual  Indemnity  Insurance  Company  and  findings 
be  prepared  in  accordance  with  this  opinion  following  the  mandate  of  the 
Appellate  Division. 

The  claimant  is  a  resident  of  the  State  of  New  York,  was  hired 
in  the  State  of  New  York  by  the  Tucker  Electrical  Construction 
Company,  having  offices  in  the  State  of  New  York,  and  was  injured 
at  Waterbury,  Conn.,  on  January  4,  1917.  An  award  for  com- 
pensation was  made  against  the  employer  and  the  Exchange 
Mutual  Indemnity  Insurance  Company,  from  which  an  appeal 
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was  taken  to  the  Appellate  Division  of  the  Supreme  Court,  third 
department,  where  the  award  was  reversed  and  the  proceeding 
sent  back  to  the  Commission  for  the  purpose  of  having  included 
in  the  record  the  two  insurance  policies  which  are  the  subject 
of  the  controversy,  and  of  making  additional  findings.  There  is 
no  question  but  that  the  injured  employee  is  entitled  to  compensa- 
tion and  that  the  award  must  be  made  against  the  Tucker  Elec- 
trical Construction  Company. 

The  only  question  is  whether  the  Exchange  Mutual  Indemnity 
Insurance  Company  or  the  Zurich  General  Accident  Insurance 
Company,  or  both,  shall  be  held  as  the  insurance  carrier. 

Claimant  in  person. 

C.  S.  Bostwick,  for  Exchange  Mutual  Indemnity  Company. 

E.  W.  Helm,  Jr.,  for  Zurich  General  Accident  and  Insurance 
Company. 

Lyotx,  Commissioner. —  On  February  6,  1916,  the  Casualty 
Company  of  America  issued  its  policy  of  compensation  insurance 
to  the  Tucker  Electrical  Construction  Company  in  which  it  gave 
the  location  of  its  factory,  shops,  yards,  buildings,  premises  and 
other  work  places  as  the  State  of  Connecticut.  In  a  rider  attached, 
and  bearing  the  same  date,  under  the  head  of  "  Declarations," 
the  following  was  contained :  *'  This  policy  shall  cover  the  entire 
liability  imposed  upon  or  accepted  by  the  assured  under  the  laws 
of  the  state  of  Connecticut,  Approved,  May  29,  1913,  entitled. 
An  Act  concerning  compensation  to  workmen  injured  in  the 
course  of  their  employment." 

A  somewhat  similar  rider  is  also  attached  again  limiting  the 
operations  covered  by  the  policy  to  the  State  of  Connecticut.  The 
policy  itself  recites  that,  "  The  Casualty  Company  of  America 
does  hereby  agree  with  the  employer  *  *  *  (1)  To  pay  in  the 
manner  provided  by  the  Workmen's  Compensation  Law  and  all 
amendments  thereto  of  any  state  named  in  the  Declarations 
hereinafter  set  forth,"  etc. 
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This  policy  purports  on  its  face  to  liave  been  issued  at  the  city 
of  St.  Louis,  Mo.,  but  it  is  admitted  in  the  record  that  it  was  in 
fact  issued  in  the  State  of  New  York.  The  proofs  are  that  the 
payroll,  which  was  the  subject  of  audit  for  the  purpose  of  fixing 
the  premium  for  the  policy  of  the  Casualty  Company  of  America, 
contained  the  name  and  remuneration  of  the  claimant  herein,  so 
that  the  Casualty  Company  of  America  in  fact  was  paid  for  carry- 
ing the  risk  under  which  Mr.  Connolly  received  his  accident.  On 
December  1,  1916,  the  Zurich  Oeneral  Accident  and  Insurance 
Company  reinsured  the  risk  covered  by  this  policy.  On  the  6th 
day  of  February,  1916,  the  Exchange  Mutual  Indemnity  Insur- 
ance Company  issued  its  policy  to  the  Tucker  Electrical  Con- 
struction Company  covering  its  employees  generally.  As  already 
stated,  the  question  is  under  which  policy  of  insurance  can  this 
Commission  award  compensation,  it  being  conceded  that  compensa- 
tion must  in  any  event  go  against  the  employer. 

It  will  be  noticed  that  the  policy  of  the  Casualty  Company  of 
America,  to  whose  rights  and  obligations  the  Zurich  General  Acci- 
dent Insurance  Company  has  succeeded,  is  not  the  standard  form 
used  in  New  York,  since  it  limits  the  scope  of  its  coverage  to 
"  any  state  named  in  the  declarations  '*  and  that  the  declarations 
set  forth  in  the  policy  fixed  the  State  of  Connecticut  as  the  place 
of  operation.  I  think  it  must  be  held,  therefore,  that  the  policy 
of  the  Casualty  Company  of  America  was  a  Connecticut  policy 
and  though  it  was  issued  in  the  State  of  New  York  and  very  prob- 
ably might  be  enforced  in  the  courts  of  this  State,  I  do  not  see 
where  this  Commission  gets  any  authority  to  enforce  it  The  Com- 
mission's jurisdiction  in  that  behalf  seems  to  be  limited  to  enforc- 
ing compensation  under  the  Compensation  Law  of  the  State  of 
New  York.  I  suppose,  too,  it  is  perfectly  possible  and  proper 
for  a  corporation  to  take  out  insurance  for  its  employees  in 
another  State  under  the  laws  of  that  State,  so  that  there  is  nothing 
irregular  in  the  attempt  of  the  Tucker  Electrical  Construction 
Company  to  cover  its  employees  in  the  State  of  Connecticut  under 
the  Connecticut  law. 

On   the    other   hand,    the    policy   of   the    Exchange   Mutual 
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Indemnity  Company  specifically  provides  that  it  will  "  pay  in 
the  manner  provided  by  the  New  York  Workmen^s  Compensation 
Law  and  all  amendments  thereto  any  sum  due  or  to  become  due 
from  the  employer,"  etc.  This  policy  being  written  in  the  State 
of  New  York  to  cover  a  resident  of  New  York  who  was  hired  in 
New  York,  gives  compensation  to  the  injured  employee  wherever 
his  accident  occurs,  following  the  decision  of  the  Court  of 
Appeals  in  the  case  of  Poet  v.  Burger,  216  N.  Y.  644.  That  the 
Exchange  Mutual  Indemnity  Insurance  Company  did  not  as 
matter  of  fact  take  into  consideration  the  pay  of  the  injured 
employee  in  fixing  its  premium,  while  the  Casualty  Company 
of  America  did,  cannot  deprive  the  injured  workman  of  the  right 
to  hold  the  insurance  carrier  for  the  coverage  which  its  policy 
clearly  gave  him.  So  far  as  the  injured  workman  is  concerned, 
neither  he,  nor  the  Commission,  is  concerned  with  the  injustice 
of  placing  the  loss  upon  one  insurance  carrier  where  the  other 
insurance  carrier  received  the  premium. 

The  situation,  as  I  view  it,  is  that  the  Exchange  Mutual 
Indemnity  Insurance  Company  is  the  one  and  the  only  one  which 
this  Commission  has  jurisdiction  to  hold  for  coverage  to  this 
injured  workman.  It  does  not,  however,  follow  that  the  way  is 
not  open  to  this  insurance  carrier  to  recoup  its  loss,  either  in 
whole  or  in  part,  from  the  other  insurance  carrier,  who  appears 
clearly  to  have  contracted  with  the  employer  to  cover  the  risk  in 
Connecticut.  It  would  undoubtedly  be  true  that  the  injured 
man,  if  he  had  sought  compensation  in  the  State  of  Connecticut, 
could  have  recovered  his  compensation  from  the  Zurich,  and  this 
brings  me  to  the  consideration  of  a  clause  found  in  both  policies 
of  insurance,  which  is  as  follows: 

"  Condition  K. —  In  case  of  the  payment  of  loss  and  expense 
under  this  policy,  the  Company  shall  be  subrogated  to  all  the 
rights  of  the  employer  or  any  employee  or  dependent  covered 
hereby  to  the  extent  of  such  payment,  and  the  employer  shall 
execute  all  papers  required  and  shall  co-operate  with  the  Com- 
pany to  secure  its  rights." 

If  we  were  a  court  of  general  jurisdiction,  it  is  quite  probable 
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that  the  relief  which  the  Exchange  Mutual  Indemnity  Insurance 
Company  conceives  itself  to  he  entitled  to  could  he  given  hy  us, 
and  it  is  altogether  likely  that  in  an  action  in  our  Supreme  Court 
between  that  company  and  the  Zurich  General  Accident  Insurance 
Company,  the  latter  company  would  he  held  to  reimburse  the 
Exchange  Mutual  Indemnity  Insurance  Company  in  full,  on  the 
basis  of  its  having  been  specifically  paid  to  cany  the  risk  on 
account  of  the  injured  employee's  payroll  being  considered  in 
fixing  its  premium,  or  at  all  events  that  the  risk  would  be  held 
to  have  been  covered  by  two  companies  which  should  prorate 
the  loss.  Be  that  as  it  may,  it  is  very  clear  to  me  that  this  Com- 
mission is  without  jurisdiction  to  determine  the  rights  as  between 
the  two  insurance  carriers,  because  the  one  is  before  us  under  a 
New  York  Workmen's  Compensation  policy,  over  which  we  have 
jurisdiction,  and  the  other  is  before  us  with  reference  to  a  liability 
under  a  Connecticut  policy  which  we  have  no  jurisdiction  to 
interpret  or  apply.  I,  therefore,  advise  that  the  award  be  made 
against  the  employer  and  the  Exchange  Mutual  Indemnity 
Insurance  Company,  and  that  findings  be  prepared  in  accordance 
with  this  opinion  following  the  mandate  of  the  Appellate 
Division. 


In  the  Matter  of  the  Claim  of  Edwin  B.  Hunoebfobd,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Samuel  Bonn,  Employer;  Standard  Accident  Insurance 
Company,  Insurance  Carrier 

Claim  No.  25417 

(Decided   January  2,    1918) 

Injuries  sustained  by  Edwin  B.  Hungerf ord  while  employed  as  a  plasterer  by 
Samuel  Bonn. 

The  question  here  involved  is  as  to  whether  the  claimant  at  the  time 
of  the  injury  was  an  independent  contractor  or  an  employee.  The  matter 
was  heard  and  an  award  made  by  a  Deputy  Commissioner  but  his  decision 
was  subsequently  rescinded,  additional  testimony  taken  and  the  ease  now 
comes  on  for  decision  as  though  no  award  had  been  mada 
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The  employer,  Samuel  Bomoi,  is  a  general  contractor  on  State  roads, 
bridges  and  other  public  improvements.  It  was  also  a  part  of  his  regular 
business  to  purchase  real  estate  where  the  buildings  were  in  disrepair 
and  to  overhaul  and  remodel  such  buildings  and  place  the  properties  on 
the  market  for  profit.  Claimant  was  working  at  the  time  of  his  injury 
in  a  house  of  this  sort  where  his  employer  had  taken  the  title  in  the 
name  of  his  wife.  The  claimant  had  taken  the  contract  to  do  certain 
work  in  the  house  of  Mrs.  Bonn  at  a  given  price,  had  completed  the  job 
and  been  paid  for  it.  Mr.  Bonn  afterwards  requested  claimant  to  do  some 
papering  and  painting  in  certain  of  the  rooms  and  the  claimant  began  to 
do  this  later  work  as  an  employee,  being  paid  by  the  day,  Bonn  also 
giving  him  the  money  to  pay  for  a  helper.  While  at  this  work  and 
repairing  plaster  on  a  ceiling,  a  particle  of  plaster  dropped  in  claimant's 
right  eye,  resulting  in  the  permanent  loes  of  useful  vision.  Held,  that 
the  same  person  may  be  at  one  time  an  independent  contractor  and  at 
another  time  an  employee  within  the  meaning  of  the  Workmen's  Com- 
pensation Law.  In  doing  painting  and  papering  after  a  contract  deal 
had  been  finished  and  paid  for  claimant  was  clearly  acting  as  an  employee. 
The  decision  as  made  by  the  Deputy  Commissioner  is  approved,  and  an 
award  made. 

The  employer's  first  report  of  injury  states  that  the  employer's 
business  is  "business  contractor;"  that  the  occupation  of  the 
injured  was  "  plasterer,"  and  the  description  of  the  accident  is 
as  follows:  "Insured  party  was  repairing  plaster  on  the  ceiling 
when  particle  of  plaster  dropped  in  his  eye."  The  attending 
physician's  report  states  the  nature  and  extent  of  the  injury, 
"  Lime  bum  of  right  eye.  Has  the  injury  resulted  in  a  perma- 
nent disability?  Yes.  If  so,  what?  Loss  of  useful  vision. 
Vision  at  present  is  10/200  in  right  eye."  The  physician  also 
states  that  the  injury  is  permanent. 

It  appears  that  the  employer  is  a  general  contractor  frequently 
taking  contracts  for  the  making  or  repairing  of  State  roads, 
bridges  and  other  public  improvements.  He  also  makes  it  a  part 
of  his  r^ular  business  to  purchase  real  estate  upon  which  the 
buildings  are  in  a  state  of  disrepair,  overhauling  and  remodeling 
the  buildings  for  the  purpose  of  placing  the  same  on  the  market 
for  profit.  This  latter  is  a  very  considerable  part  of  the 
employer's  business.  The  house  in  which  the  claimant  was  work- 
ing at  the  time  of  his  injury  was  a  house  of  this  kind  to  which 
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claimant  is  in  the  habit  sometimes  of  taking  plastering  jobs  to  do 
under  a  contract  and  often  also  works  for  different  employers  by 
day's  work.  He  had  taken  a  contract  to  do  certain  work  in  the 
house  of  Mrs.  Bonn  for  one  hundred  and  seventy-five  dollars,  and 
had  completed  that  job  and  been  paid  for  it.  The  building  itself 
was  an  old  one-family  house  which  Mr.  Bonn  had  converted  into 
apartments,  there  being  three  or  four  apartments  in  the  building. 
In  one  of  these  apartments  Mr.  Bonn  and  his  wife  were  expecting 
to  live  after  the  alterations  were  complete,  and  in  fact  had  moved 
in  at  the  time  of  the  accident,  although  the  alterations  were  not 
entirely  completed.  The  claimant  having  completed  his  contract 
job,  was  asked  by  Mr.  Bonn  to  do  some  papering  and  painting  in 
the  parlor  of  the  apartment  which  Bonn  and  his  wife  were  about 
to  use.'  The  claimant  started  to  do  the  work  as  an  employee, 
rather  than  as  a  contractor,  and,  inasmuch  as  Mr.  Bonn  wished 
the  work  done  as  rapidly  as  possible,  procured  the  assistance  of 
another  man  and  the  two  were  working  at  the  time  of  the  acci- 
dent. The  money  paid  to  the  claimant  for  his  own  work  was 
four  dollars  and  eighty  cents  per  day,  and  he  also  was  paid  for 
the  work  of  his  helper  at  the  same  rate,  although  he  himaelf  paid 
the  helper  but  four  dollars  per  day.  The  extra  eighty  cents  per 
day  paid  Hungerford  for  the  helper  is  said  by  both  himself  and 
the  employer  to  be  to  cover  the  expense  for  brushes  and  other 
implements  which  were  used  on  the  job  and  which  wear  out  or 
deteriorate  rather  rapidly.  The  employer  carried  a  policy  of 
insurance  in  the  Standard  Accident  Insurance  Company  which 
was  written  on  the  standard  form  of  policy  approved  by  the 
Superintendent  of  Insurance  and  acceptable  as  evidence  of  insur- 
ance by  the  State  Industrial  Commission.  In  his  application  for 
insurance  the  employer  gave  the  following  as  the  location  of  the 
plants  where  operations  would  be  conducted :  "  Sandy  Creek, 
Oswego,  New  York,"  and  the  kind  of  trade,  business,  profession 
or  occupation  carried  on,  as  "  State  or  municipal  road  or  street 
making,  including  culverts  not  exceeding  10  ft.  span:  all  opera- 
tions except  quarrying  and  blasting/'  Among  the  declarations 
contained  in  this  policy  were  the  following:     "(m)  Employees 
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engaged  in  the  repair,  alteration  and  construction  of  buildings, 
structures  or  plants  (accept  machinery),  None." 

The  policy  was  issued  in  pursuance  of  these  declarations  and 
the  declarations  were  annexed  to  and  formed  a  part  of  the  "policy. 
It  is  stated  by  the  employer  and  not  denied  by  the  insurance 
carrier  that  although  the  work  upon  the  building  where  Mr. 
Hungerford  was  injured  was  not  in  terms  covered  by  the  policy, 
still  the  insurance  company  on  its  payroll  audit  took  in  the  pay- 
roll of  the  men  working  upon  this  building  and  that  in  fact  the 
pay  of  the  claimant  formed  a  part  of  the  basis  for  the  fixing  of 
the  premium  for  the  policy. 

The  insurance  carrier  resists  payment  on  three  grounds: 

First,  That  the  claimant  was  an  independent  contractor  and 
not  an  employee  of  Bonn  within  the  meaning  of  the  Workmen's 
Compensation  Law; 

Second.  That  the  work  which  the  claimant  was  performing  at 
the  time  of  his  injury  was  not  being  carried  on  by  his  employer 
for  pecuniary  gain  within  the  meaning  of  the  Compensation  Law, 
and 

Third.  That  the  policy  of  insurance  did  not  in  any  event  cover 
the  claimant  while  working  upon  the  building  in  question. 

An  award  was  made  by  a  Deputy  Commissioner  who  heard  the 
case,  but  was  subsequently  rescinded,  additional  testimony  taken 
and  the  case  now  comes  on  for  decision  as  though  no  award  had 

been  made. 

* 

William  J.  McClusky,  attorney  for  employer. 

F.  D.  Pierson  and  J.  M.  Henry,  attorneys  for  insurance 
carrier. 

Lyon,  Commissioner. —  I  think  it  perfectly  dear  that  the  same 
person  may  be  at  one  time  an  independent  contractor  and  at 
another  time  an  employee  within  the  meaning  of  the  Workmen's 
Compensation  Law.  There  is  no  question  but  that  the  claimant 
in  this  case  at  times  took  contracts  in  such  form  as  to  put  him- 
self in  the  cat^ory  of  independent  contractor,  and  at  other  times 
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worked  under  conditions  which  could  place  him  nowhere  except 
in  the  category  of  an  employee.  There  is  nothing  in  the  present 
case  that  would  militate  against  the  claimanf  s  contention  that 
he  was  an  employee  of  Bonn,  except  the  fact  that  he  had  working 
with  him  another  man  for  whose  labor  and  tools  the  claimant 
received  slightly  more  pay  per  day  than  he  paid  the  workman. 
There  is  apparently  no  other  feature  in  the  case  which  would 
even  look  like  an  independent  contracting.  I  think  the  explana- 
tion given  that  the  use  of  brushes  and  other  tools  of  the  claimant 
by  the  employee  in  question  was  a  sufficient  ground  for  making 
a  slightly  larger  charge  for  his  daily  wage  than  was  paid  this 
employee,  and  it  seems  to  me  that  the  Rheinwald  case  is  ample 
authority  for  holding  that  the  claimant  in  this  case  was  an 
employee  and  not  an  independent  contractor.  I  am  perfectly 
well  aware  that  the  Rheinwald  case  was  ultimately  overthrown 
on  the  ground  that  the  Bargey  case  was  controlling,  but  the 
court's  decision  finally  denying  an  award  in  the  Rheinwald  case 
did  not  disturb  its  prior  decision  on  the  question  here  imder 
consideration. 

I  am  also  of  the  opinion  that  Mr.  Bonn  was  making  the  altera- 
tions in  the  house  in  question  for  pecuniary  gain,  within  the 
meaning  of  the  Workmen's  Compensation  Law.  In  fact  the 
title  to  the  house  was  not  in  the  employer's  name  at  all,  but  I  am 
not  disposed  to  put  great  weight  upon  this  fact,  because  appar- 
ently the  title  was  taken  in  the  name  of  Mrs.  Bonn  as  a  matter 
of  business  convenience.  Nevertheless  it  is  true  that  the  owner- 
ship of  the  property  was  in  a  different  individual  than  the  person 
who  assumed  the  position  of  employer.  The  real  point  of  the 
case,  however,  in  my  mind,  lies  in  the  fact  that  it  was  a  part  of 
the  regular  business  of  the  employer  to  buy  old  and  partially 
dismantled  houses,  remodel  and  reconstruct  them  for  the  pur- 
pose of  selling,  and  this  was  precisely  the  thing  which  he  had  done 
with  the  house  in  question,  turning  it  from  a  one-family  house 
into  a  three-family  house  and,  as  he  said,  he  was  ready  to  sell  it 
at  any  time  if  a  favorable  opportimity  presented  itself.  The 
fact  that  he  was  contemplating  using  one  of  the  apartments  for 
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himflelf  and  for  the  time  being  had  some  of  his  goods  in  the 
room  where  the  accident  occurred,  did  not  differentiate  this 
house  from  other  houses  of  a  similar  character  which  the  employer 
was  in  the  habit  of  buying  and  selling.  I  think  the  purchase, 
remodeling  and  sale  of  houses  was  a  part  of  the  regular  business  of 
the  employer. 

We  now  come  to  a  question  rather  difficult  of  decision,  namely, 
whether  under  the  circumstances  here  set  forth  the  policy  of 
insurance  can  be  held  to  have  covered  the  claimant.  There  are 
two  forms  of  compensation  policies  which  are  approved  by  the 
Superintendent  of  Insurance  and  acceptable  as  evidence  of 
insurance  by  the  Industrial  Commission.  In  one  of  these  forms 
provision  is  made  for  restricting  coverage  to  a  single  plant  or 
plants  of  an  employer.  The  other  form  of  policy  is  general  and 
is  intended  to  cover  all  employees  of  the  same  employer,  no 
matter  where  employed.  In  the  present  instance  the  latter  form 
of  policy  was  used.  We  are  also  to  bear  in  mind  that  insurance 
for  compensation  does  not  follow  the  same  lines  as  other  kinds  of 
insurance.  The  insurance  of  compensation  is  made  compulsory 
by  the  Legislature  and  in  fact  the  Compensation  Law  itself  for- 
bids an  ordinary  insurance  company  to  write  liability  insurance 
without  also  covering  employees  for  compensation  insuranca 
The  Compensation  Law  also  has  for  its  basis  a  desire  to  cover 
workmen  as  well  as  insure  employers.  This,  I  think,  is  quite 
manifest  from  section  90  of  the  act  establishing  the  State  fund 
which  provides  in  part  as  follows:  "There  is  hereby  created  a 
Fund  to  be  known  as  the  State  Insurance  Fund  for  the  purpose 
of  insuring  employers  against  liability  under  this  chapter,  and  of 
assuring  to  the  persons  entitled  thereto  the  compensation  pro- 
vided by  this  chapter." 

The  courts  have  held  that  the  State  fund  is  the  primary  source 
of  insurance  and  that  all  other  compensation  insurance  is  a  per- 
mitted substitute  thereof.  We  must  assume,  therefore,  I  think, 
that  just  as  the  State  fund  is  designed  among  other  things  "to 
assure  to  persons  entitled  thereto  the  compensation  provided  by 
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this  chapter,"  so  it  is  the  purpose  of  all  other  permitted  forms  of 
compensation  insurance. 

Still  further,  the  law  provides  that  the  Commission  may  make 
parties  to  the  proceeding  both  the  employer  and  the  insurance 
carrier,  so  that  an  award  in  a  proper  case  may  be  made  in  favor 
of  the  claimant  and  against  both  the  employer  and  insurance  car- 
rier, thus  making  all  three  parties  to  the  proceeding  and  giving 
all  three,  as  well  as  the  Commission,  a  proper  standing  for  a 
review  of  the  Commission's  award  on  appeal.  These  provisions 
of  the  Compensation  Law,  in  my  opinion,  establish  a  privity 
between  the  insurance  carrier  and  the  employee  of  the  assured. 
This  being  so,  I  am  of  the  opinion  that  the  employees  have  some 
rights  of  protection  at  the  hands  of  an  insurance  company  which 
cannot  be  abrogated  by  a  provision  of  the  contract  of  insurance 
without  the  employee's  knowledge  or  assent.  Moreover,  the 
policy  of  insurance  itself  contains  the  following  provision: 

"  6.  This  policy  shall  cover  only  employees  of  the  employer 
legally  employed  whose  remuneration  is  included  in  said  declara- 
tions, but  nothing  in  this  policy  shall  be  construed  as  excluding 
any  employee  who  may  become  entitled  to  compensation  under 
the  provisions  of  the  New  York  Compensation  Law  and  all 
amendments  thereto,  all  of  whom  shall  be  expressly  included." 

While  it  is  true  that  the  first  portion  of  this  section  in  terms 
would  apply  only  to  employees  "  included  in  said  declarations," 
I  think  this  provision  looks  rather  toward  the  employer  and  is 
designed  to  stimulate  the  employer  to  disclose  completely  to  the 
insurance  company  before  the  policy  is  issued,  all  his  employees 
who  are  deemed  to  be  covered.  The  portions  of  this  clause  which 
expressly  include  all  employees  must  be  held  to  cover  employees 
who  may  be  omitted  from  the  declarations  by  the  employer. 
This,  it  seems  to  me,  is  what  the  policy  means,  whether  the 
insurance  carrier  has  had  the  payroll  of  the  injured  employee 
included  in  the  employer's  payroll  for  the  purpose  of  fixing  the 
premium  or  not,  but  in  the  present  case  the  proof  is  that  the 
insurance  carrier  actually  did  include  in  the  payroll  audit  the 
payroll  of  the  injured  employee,  and,  therefore,  was  specifically 
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paid  for  cariying  the  risk  which   resulted   in  the  claimant's 
injury. 

Although  the  questions  are  all  rather  close,  I  think  they  must 
all  he  decided  in  favor  of  the  injured  employee  and  I,  therefore, 
agree  with  the  decision  first  made  by  the  Deputy  Commissioner 
and  advise  that  an  award  be  made. 


In  the  Matter  of  the  Claim  of  Frances  A.  Cabman,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law  for 
the  Death  of  William  R.  Cabman,  against  Lopeb  Bbothebs, 
Employer;  Lumbeb  Mutual  Casualty  Insubance  Company, 
Insurance  Carrier 

Case  No.  46768 

(Decided  January   2,    1018) 

Iiijiiries  snatained  by  WiUiam  S.  Caiman,  xesulting  in  his   death,  while 
employed  m  a  yazd  foreman  by  Loper  Brothers. 

On  May  29,  1917,  William  R.  Carman,  while  employed  by  Loper 
Brothers,  lumber  dealers  at  Port  Jeflferson,  X.  Y.,  a^  a  yard  foreman, 
started  to  have  unloaded  a  closed  car  of  lumber  which  had  come  to  their 
yard.  The  car  was  so  full  that  it  could  not  be  unloaded  from  the  out- 
side. Carman  went  into  the  ear  to  start  the  unloading.  To  do  this  he 
had  to  lie  on  his  back  in  the  car  and  remove  the  lumber  as  best  he  could 
in  that  position.  In  so  doing  he  strained  himself  and  suffered  an  injury 
from  one  of  the  sticks  of  timber  falling  across  his  abdomen.  He  worked 
the  remainder  of  that  day  but  not  the  next  and  thereafter  worked  very 
irregularly,  and  never  again  performed  any  labor.  He  had  been  in  fair 
health  up  to  the  time  of  the  accident.  On  August  eighteenth  he  died.  The 
insurance  carrier  resists  the  claim  for  compensation  on  the  ground  of 
want  of  proof  of  the  accident  and  that  the  death  has  not  been  traced 
with  reasonable  certainty  to  such  accident.  Held,  that  the  testimony 
showed  that  the  claimant,  from  being  a  man  in  fair  health,  found  himself 
immediately  after  the  accident  very  nearly  incapacitated  and  continuing 
to  grow  worse  daily  until  his  death  two  and  one-half  months  after  his 
injury.  The  Commission  has  warrant  in  finding  that  the  death  has  been 
traced  with  reasonable  certainty  to  the  accident.    An  award  was  made. 

The  claimant  is  the  widow  of  William  R  Carman,  who  died  on 
August  18,  1917,  as  the  result,  it  is  claimed,  of  an  injury  sus- 
tained by  him  while  in  the  employ  of  Loper  Brothers  on  the  29th 
day  of  May,  1917.    Loper  Brothers  were  lumber  dealers  at  Port 
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Jefferson,  N.  Y.,  and  the  deceased  was  a  foreman  in  their  yard.  It 
appears  that  on  the  twenty-ninth  day  of  May,  a  load  of  lumber  con- 
sisting of  spruce  sticks  two  by  four  inches,  two  by  six  inches  and 
two  by  eight  inches,  and  from  ten  to  sixteen  feet  in  length,  had  come 
to  Loper  Brothers  in  a  closed  car.  The  car  had  been  filled  with  this 
lumber  so  full  that  it  was  impossible  to  start  unloading  it  from 
the  outside,  and  Mr.  Carman  went  into  the  car  to  start  the  unload* 
ing.  He  was  compelled,  in  order  to  work  at  all,  to  lie  on  his  back 
in  the  car  and  remove  this  lumber  as  best  he  could  in  that  reclining 
position.  It  is  claimed  that  while  doing  so  he  strained  himself  and 
that  he  also  suffered  an  injury  from  one  of  the  sticks  of  timber 
falling  across  his  abdomen.  He  worked  the  remainder  of  that  day, 
but  not  the  next  day.  He  worked  most  of  the  following  week, 
when  he  ceased  work,  and  with  the  exception  of  a  few  days  sub- 
sequently, when  he  worked,  he  never  again  performed  any  labor. 
The  testimony  is,  that  he  was  in  apparently  fair  health  and  worked 
with  substantial  regularity  up  to  the  day  of  the  accident.  He 
died  on  August  eighteenth.  The  physician  who  attended  him 
claims  that  he  found  a  hematoma,  that  is,  a  blood  dot  at  one  side  of 
the  abdomen,  but  it  does  not  appear  whether  this  hematoma  was 
malignant  or  not.  The  doctor  had  suspected  that  the  deceased 
was  afflicted  with  cancer  of  the  stomach.  There  was  some  question 
as  to  the  rate  of  wages,  owing  to  the  fact  that  Mr.  Carman  received, 
in  addition  to  his  wages,  the  rent  of  a  house  and  the  use  of  a  gar- 
den, but  on  the  hearing  it  was  practically  agreed  that  in  case  the 
claimant  is  entitled  to  compensation  at  all,  the  rate  of  wages  should 
be  twenty-one  dollars  and  seventy-three  cents  per  week,  for  the 
purpose  of  fixing  the  compensation.  The  insurance  carrier  resists 
the  claim  on  the  ground  that  there  is  no  sufficient  proof  of  the 
accident  and  that,  in  any  event,  the  death  has  not  been  traced  with 
reasonable  certainty  to  the  accident. 

Thomas  K.  Patterson,  for  claimant 

F.  Thompson  and  Jeremiah  F.  Connor,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  insurance  carrier  claims  that  the 
proof  of  an  accident  in  this  case  consists  entirely  of  hearsay  evi- 
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dence  and  that  under  the  rulings  of  the  Court  of  Appeals  in  the 
case  of  Carroll  v.  Knickerbocker  Ice  Company,  218  N.  T.  486, 
this  is  not  sufficient  proof  to  warrant  an  award. 

Of  course  if  there  be  no  direct  testimony  and  no  attendant  cir- 
cumstances to  support  the  hearsay  testimony,  the  claim  of  the 
insurance  carrier  must  be  sustained,  and  it,  therefore,  becomes 
necessary  to  look  with  some  care  to  the  exact  proofs  in  the  case. 
The  claimant,  the  widow  of  deceased,  testified  as  follows :  ^^  It  was 
Tuesday  he  was  hurt.  I  came  home  Friday  afternoon.  Q.  What 
shape  did  you  find  him  in  when  you  got  there  ?  A.  He  said  he  had 
been  badly  hurt.  Q.  What  did  he  say  happened  to  him  ?  A.  That 
he  got  hurt  in  the  car.  Q.  How  ?  A.  Tip  on  his  back,  raising  his 
hand  and  trying  to  loosen  the  lumber ;  and  he  also  told  me  there 
was  a  stick  fell  across  him.  Q.  Where  ?  In  the  car  ?  A.  In  the 
car  while  he  was  on  his  back.  Q.  What  complaint  did  he  make  — 
what  did  it  do  to  him  ?  A.  He  was  sprained  and  sore  all  over  and 
all  in  his  heart  and  down  in  his  ribs." 

Dr.  B.  J.  Russell  said  that  he  was  called  to  see  the  deceased  on 
the  eighth  day  of  June.  He  testified  as  follows :  "  Q.  What  did  he 
tell  you  when  you  first  went  to  see  him?  A.  He  complained  of 
pain  in  his  chest  and  couldn't  keep  anything  on  his  stomach  in  the 
morning.  Q.  What  did  he  tell  you  caused  it  f  A.  Why,  he  didnH 
tell  me  that  day.  Q.  Did  he  ever  tell  you  t  A.  About  a  week 
after  that.  Q.  What  did  he  tell  you  then  ?  A.  He  told  me  he 
was  working  in  a  car  with  lumber  and  at  the  beginning  of  the 
unloading  he  got  a  stick  across  his  stomach  and  it  pinned  him 
fast.  He  said  he  didn't  work  for  some  time  —  any  how  he  com- 
plained this  stick  fell  across  his  stomach  and  he  complained  of  pain 
ever  since.'' 

Of  course  this  evidence  is  hearsay  and  must  be  weighed  with  a 
good  deal  of  care.  I  think  it  somewhat  significant  that  what  he 
told  his  doctor  and  what  he  told  his  wife  was  made  in  the  com- 
paratively short  time  after  the  accident  and  apparently  without 
any  idea  whatsoever  that  it  would  ever  be  used  in  a  compensation 
hearing,  because  it  appears  that  the  employer  kept  him  on  the 
payroll  and  paid  his  wages  continuously  up  to  the  time  of  his 


